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WASTE  AND  ABUSE  IN  MEDICARE  PAYMENTS 
FOR  MEDICAL  EQUIPMENT  AND  SUPPLIES 


MONDAY,  MAY  13,  1991 

U.S.  Senate, 
Committee  on  the  Budget, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room  SD- 
608,  Dirksen  Senate  Office  Building,  Hon.  Jim  Sasser  (chairman  of 
the  committee)  presiding. 

Present:  Senators  Sasser,  Conrad  and  Grassley. 

Staff  present:  Larry  Stein,  staff  director;  John  Callahan,  deputy 
staff  director;  and  Kathleen  M.  Deignan,  assistant  director  for 
human  resources. 

For  the  minority:  G.  William  Hoagland,  staff  director;  and  Jim 
Capretta,  senior  analyst  for  social  security  and  health. 

OPENING  STATEMENT  OF  CHAIRMAN  SASSER 

Chairman  Sasser.  The  committee  will  come  to  order. 

I  want  to  welcome  today  the  distinguished  Senator  from  Iowa, 
Mr.  Grassley,  who  will  be  serving  as  our  ranking  minority  member 
here  this  afternoon,  and  it  is  a  pleasure,  as  always,  to  work  with 
Senator  Grassley  here  this  afternoon. 

Today,  we  are  meeting  to  discuss  waste  and  abuse  in  the  Medi- 
care Program,  specifically  in  the  area  of  medical  equipment  and 
medical  supplies. 

Six  weeks  ago,  one  Sunday,  I  read  a  story  in  the  Tennessean 
newspaper,  the  morning  newspaper  in  Nashville,  TN,  which  de- 
tailed how  a  Pennsylvania  company  had  made  huge  profits  by 
buying  the  medicare  claims  of  Tennessee  medicare  beneficiaries 
and  then  taking  these  same  claims  and  inflating  the  bills  by  more 
than  1,000  percent. 

The  company  was  beefing  up  the  claims  by  billing  for  separate 
parts  of  equipment,  rather  than  for  the  entire  piece,  as  it  had  actu- 
ally been  sold.  Unbundling  is  what  the  practice  is  called.  I  would 
compare  this  to  buying  a  new  automobile  part-by-part,  as  opposed 
to  buying  the  automobile  in  one  piece.  As  everyone  knows,  that  can 
cost  much  more,  to  buy  an  automobile  part-by-part. 

The  company  was  submitting  these  Tennessee  claims  that  they 
had  unbundled  for  payment  through  the  Pennsylvania  Medicare 
carrier,  which  allowed  payments  much  higher  than  the  company 
could  have  gotten  in  Tennessee. 

Now,  as  the  newspaper  story  illustrated,  even  a  simple  ostomy 
kit  can  be  broken  apart  and  billed  to  medicare  piece-by-piece  or  un- 
ci) 
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bundled,  for  payment  more  than  three  times  what  it  should  be.  We 
have  even  heard  of  wheelchair  parts  being  broken  down  and  billed 
separately. 

I  was  very  disturbed  by  the  implications  of  this  story  that  I  read 
in  the  Tennessean  on  a  Sunday  morning  some  weeks  ago.  I  was 
very  disturbed  that  these  practices  took  place  at  all,  but  also  very 
disturbed  that  these  practices  apparently  are  widespread.  So  I  di- 
rected our  Budget  Committee  staff  to  look  into  this  issue.  While  we 
are  still  in  the  preliminary  stages  of  our  investigation,  I  am  frank 
to  say  that  I  am  appalled  by  some  of  the  things  we  have  already 
discovered. 

Some  of  the  scams  that  people  have  told  us  about  are  illegal, 
such  as  falsifying  claims,  kickbacks  between  equipment  suppliers 
and  other  health  care  providers,  and  the  forging  of  physician  signa- 
tures on  medical  necessity  forms.  But  what  is  really  surprising  is 
that  some  of  these  ripoffs  are  apparently  legal.  Things  such  as  sup- 
pliers aggressively  selling  equipment  directly  to  beneficiaries  and 
then  pressuring  the  doctors  of  these  beneficiaries  to  sign  a  medical 
necessity  form  after  the  appliance  has  already  been  sold  to  the  pa- 
tient. 

One  of  the  most  bothersome  problems  is  the  extent  to  which 
medicare  reimbursement  rates  vary  greatly  from  State  to  State  for 
the  same  item.  As  the  story  in  the  Tennessean  indicated,  the  medi- 
care rates  vary  fairly  substantially  from  the  State  of  Tennessee  to 
the  State  of  Pennsylvania. 

Let  us  take  as  an  example  the  cost  of  a  seat  cushion  pad  for  a 
wheelchair.  Medicare  will  reimburse  $248  for  that  seat  cushion  in 
Pennsylvania,  but  in  Tennessee  medicare  will  only  reimburse  for 
$41.93.  That  is  a  difference  of  almost  600  percent  in  the  reimburse- 
ment rate  for  the  same  wheelchair  cushion. 

Now,  the  question  becomes,  is  that  difference  justified?  I  frankly 
do  not  see  how  it  could  be.  And  it  certainly  is  an  invitation  for  a 
supplier  to  set  up  shop  in  Pennsylvania,  where  the  supplier  can  get 
high  reimbursement,  but  sell  equipment  to  beneficiaries  in  Tennes- 
see. In  other  words,  to  sell  the  equipment  in  Tennessee,  but  bill  it 
through  Pennsylvania,  where  they  are  getting  a  much  higher  reim- 
bursement rate.  It  appears  that  all  the  supplier  needs  in  Tennessee 
is  an  800  phone  number  or  a  mail  drop. 

Now,  I  do  not  mean  to  imply  that  providers  are  not  allowed  to 
seek  adequate  reimbursement  and  to  seek  reimbursement  to  the 
extent  permitted  by  law.  But  there  is  clearly  some  exploitation 
going  on  here  which  is  highly  unethical,  if  not  illegal.  I  submit  that 
we  need  to  find  these  loopholes  and  close  them,  and  that  is  part  of 
what  this  hearing  is  about  today. 

Frankly,  I  do  not  think  there  are  enough  United  States  attorneys 
in  this  country  to  prosecute  everybody  who  decides  they  can  make 
a  quick  buck  from  medicare,  but  what  we  need  to  do  is  attack  the 
root  cause.  The  root  cause  is  a  medicare  system  that  has  become  so 
complex  and  so  confusing,  frankly,  that  it  invites  the  attention  of 
unscrupulous  people  and  invites  abuse. 

Indeed,  there  is  a  growing  cottage  industry — entirely  legal,  I 
want  to  emphasize  that — that  sells  computer  software  packages 
teaching  providers  how  to  beat  the  system.  Our  investigators  have 
even  heard  reports  of  tax-deductible  seminars  in  nice  vacation  loca- 
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tions  like  Orlando,  Florida,  or  San  Francisco,  California,  that  teach 
medicare  providers  how  to  unbundle  claims  and  choose  the  best 
forum  for  reimbursement,  so  that  they  get  more  reimbursement. 
Some  of  these  medicare  reimbursement  consultants  even  guarantee 
an  increase  in  profits  of  $25,000,  and  if  you  do  not  get  the  increase 
in  profits  of  $25,000,  then  you  get  your  money  back. 

We  are  in  the  final  stages  of  writing  a  budget  resolution  for 
fiscal  year  1992,  and  in  that  budget  the  Federal  Government  will 
spend  $117  billion  for  medicare.  Now,  that  is  an  average  expendi- 
ture of  about  $3,500  for  every  citizen  in  this  country  over  the  age  of 
65.  By  the  end  of  this  decade,  per  beneficiary  expenditures  could  go 
as  high  as  $7,500  per  beneficiary.  That  is  an  increase  of  more  than 
100  percent  and  a  cost  of  nearly  $1,000  a  year  for  every  man, 
woman  and  child  in  the  United  States. 

Spending  on  this  very  vital  and  necessary  Medicare  Program, 
that  we  all  support,  has  risen  more  than  50  percent  in  the  last  5 
years,  consistently  outpacing  the  consumer  price  index,  averaging 
as  much  as  three  times  over  the  increase  in  the  consumer  price 
index  over  the  past  3  years.  Medicare  is  now  the  fourth  largest  pro- 
gram in  the  Federal  budget,  ranking  only  behind  the  defense 
budget.  Social  Security,  and  interest  on  the  national  debt. 

Let  us  face  facts:  As  our  population  ages — and  clearly  it  is  aging, 
the  number  of  people  who  are  very  old,  those  80  and  above  or  85 
and  above  is  literally  exploding — Medicare  spending  is  going  to  in- 
crease substantially.  It  could  cost  us  $260  billion  in  medicare  costs 
alone  by  the  end  of  this  century,  and  we  simply  cannot  afford  to 
add  to  this  very  vital  and  necessary  expenditure  by  padding  it  with 
waste  and  padding  it  with  inefficiency. 

Now,  frankly.  Senator  Grassley  and  I  are  not  here  today  to  an- 
nounce that  we  have  discovered  how  to  solve  the  problem  of  medi- 
care abuse,  unless  Senator  Grassley  knows  and  has  not  told  me  yet. 
But  what  we  are  here  to  do  is  try  to  understand  the  scope  of  the 
problem,  try  to  come  up  with  some  ways  of  closing  the  loopholes. 
We  want  to  make  every  effort  to  prevent  fraud,  waste  and  abuse 
from  tarnishing  the  Medicare  Program. 

This  year,  medicare  will  provide  much  needed  health  benefits  to 
32.5  million  senior  citizens  in  this  country  and  to  thousands  of  dis- 
abled persons,  and  we  simply  cannot  let  the  whole  Medicare  Pro- 
gram be  given  a  bad  name.  We  cannot  let  this  whole  vital  Medi- 
care Program  be  dragged  through  the  mud  by  a  few  individuals 
who  might  be  seeking  to  cut  corners  or  might  be  in  the  market  to 
try  to  make  some  fast  money  at  the  expense  of  the  Medicare  Pro- 
gram. 

Before  introducing  our  witnesses  here  today,  I  would  like  to  turn 
to  Senator  Grassley  for  any  comment  he  might  wish  to  make  at 
this  time. 

Senator  Grassley. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Mr.  Chairman,  I  think  it  is  very  appropriate 
for  you  to  be  involved  with  this  issue,  because  it  has  so  much  to  do 
with  the  overall  level  of  expenditures  of  the  Federal  Government, 
and  there  is  no  committee  in  the  Congress  that  would  have  more  to 
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do  with  that  overall  budget  policy,  and  this  impacts  upon  budget, 
than  you  and  the  rest  of  the  members  of  this  committee. 

So,  I  believe  that  the  topic  on  which  you  have  called  this  hear- 
ing, fraud  and  abuse  in  the  Medicare  Program,  deserves  more  at- 
tention than  it  ordinarily  receives  in  the  Congress.  In  a  program  as 
large  and  complicated  as  medicare,  which  is  projected  to  spend  in 
fiscal  year  1992  around  $120  billion,  fraud  and  abuse  are  likely  to 
be  substantial. 

According  to  the  testimony  that  we  will  receive  today  on  just  one 
reimbursement  category,  that  of  durable  medical  equipment,  there 
is  fraud  and  abuse,  some  of  it  premeditated,  determined,  systemic 
and  illegal.  Medicare  is  a  program  in  which  we  really  cannot  toler- 
ate substantial  loss  of  funds  through  waste,  abuse  and  fraud.  Every 
dollar  lost  to  waste  or  fraud  means  a  dollar  of  fewer  benefits  to  the 
beneficiaries. 

We  will  be  having  difficulty  paying  for  this  program  within  an- 
other 8  years  or  so,  and  that  is  according  to  very  recent  estimates, 
so  we  have  to  make  every  effort  to  make  the  program  as  free  of 
abuse  as  possible,  not  just  because  we  are  running  short  of  money, 
but  because  it  is  the  taxpayers'  money  and  we  cannot  justify,  know- 
ing that  it  exists,  for  it  to  continue.  Also,  under  any  circumstances, 
whether  the  fund  might  be  running  short  or  not,  we  have  a  respon- 
sibility in  this  committee,  and  Congress  as  a  whole,  to  make  sure 
that  we  are  getting  a  good  value  for  our  taxpayers'  dollars. 

Some  would  ask  why  in  the  world  is  the  Budget  Committee  look- 
ing into  waste,  abuse  and  fraud  in  the  Medicare  Program,  should 
that  not  be  the  responsibility  of  the  authorizing  committee.  Well, 
the  answer  to  that  question,  as  I  have  already  alluded  to  and  the 
Chairman  has  already  alluded  to,  is  that  there  is  ample  reason  for 
us  to  be  looking  into  that. 

So,  Mr.  Chairman,  when  we  take  that  attitude,  that  maybe  this 
committee  should  not  be  looking  into  it,  then  that  is  when  we  get 
into  trouble,  so  I  think  this  committee  being  alert  to  those  in- 
stances keeps  all  of  Congress  out  of  trouble,  to  some  extent. 

For  example,  in  the  early  1980's,  we  let  the  defense  budget  grow 
nearly  unchecked,  and  it  was  difficult  to  get  a  handle  on  it,  either 
politically  or  analytically.  Eventually,  we  discovered  that  there 
were  certain  dynamics  within  the  defense  budget.  The  primary  one 
was  called  under-funding,  and  it  helped  create  pressures  for  ever- 
increasing  funding  levels.  It  was  marked  by  too  much  program 
chasing  too  few  dollars.  It  was  almost  like  a  Ponzi  scheme  against 
the  taxpayers,  and  it  was  built  right  into  the  budget  through  the 
internal  planning  process. 

The  lesson  we  learned  in  analyzing  the  defense  budget  is  that 
this  committee's  ability  to  make  sound  decisions  cannot  be  limited 
to  top-line  information  alone.  When  programs  are  rising  inordi- 
nately, we  need  to  determine  if  the  internal  planning  assumptions 
and  the  dynamic  shaping  of  specific  budgets,  such  as  defense  or 
medicare,  are  realistic. 

Waste  and  abuse  are  not  so  much  a  static  phenomenon.  They  are 
often  intertwined  with  the  dynamics  and  planning  assumptions  of 
the  budget.  If  we  do  not  get  a  handle  on  the  internal  assumptions, 
these  programs  then  really  drive  the  budget. 
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With  respect  to  that,  Mr.  Chkirman,  I  think  that  your  hearing 
raises  a  number  of  questions.  One  involves  oversight  and  enforce- 
ment, whether  we  are  doing  enough  to  search  out  fraud  and  abuse 
and  prosecute  offenders,  whether  the  Health  Care  Financing  Ad- 
ministration and  the  department's  Inspector  General  are  making 
the  control  of  fraud  and  abuse  in  this  program  a  sufficiently  high 
priority. 

Another  involves  program  design,  whether  we  administer  reim- 
bursement for  durable  medical  equipment  so  as  to  minimize  the  op- 
portunity for  fraud  and  abuse.  As  far  as  one  can  tell  from  advanced 
reviews  of  today's  testimony,  the  answer  to  this  question  is  no.  It 
seems  clear  that  the  program  itself  does  not  have  sufficient  con- 
trols in  place  to  minimize  that  kind  of  behavior. 

Finally,  also  in  the  category  of  program  design,  whether  we  are 
not  paying  too  much  for  this  kind  of  product,  even  in  those  cases  in 
which  providers  scrupulously  follow  the  law.  Some  of  the  reim- 
bursement levels  paid  by  medicare,  cited  both  in  the  Inspector  Gen- 
eral's testimony  and  in  testimony  reported  in  the  Tennessean,  com- 
pared to  either  the  cost  of  the  product  or  the  retail  price  of  the 
product,  certainly  seemed  greatly  inflated,  and  that  puts  it  very 
mildly. 

So,  Mr.  President  or  Mr.  Chairman,  I  appreciate  very  much  the 
opportunity  to  participate  in  this,  and  I  compliment  you  on  moving 
forward. 

Chairman  Sasser.  Thank  you.  Senator  Grassley.  I  thought  you 
had  given  me  a  promotion  there  for  just  a  moment,  but  it  is 
always  

Senator  Grassley.  Considering  your  political  party,  it  was  unin- 
tended. [Laughter.] 
Chairman  Sasser.  Thank  you.  Senator. 

We  are  going  to  hear  this  afternoon  from  four  witnesses.  First  to 
testify  will  be  Mr.  Jerry  Thompson  and  Mr.  Robert  Sherborne,  the 
investigative  reporters  from  the  Tennessean,  whose  stories  have 
done  so  much  to  bring  this  whole  problem  to  light. 

Next,  we  will  hear  from  Mr.  Richard  P.  Kusserow,  the  Inspector 
General  of  the  Department  of  Health  and  Human  Services.  I  might 
say  that  Mr.  Kusserow's  office  has  been  aggressively  pursuing  med- 
icare fraud,  and  we  look  forward  to  his  testimony  and  recommen- 
dations this  afternoon,  also. 

Finally,  we  will  hear  from  Ms.  Corrine  Parver,  President  of  the 
National  Association  of  Medical  Equipment  Suppliers.  They  haye 
made  their  own  proposals  on  how  to  curb  waste  in  the  medical 
equipment  industry,  and  we  look  forward  to  hearing  their  perspec- 
tive. 

Our  first  panel,  as  I  said  earlier,  is  made  up  of  two  accomplished 
investigative  reporters.  Mr.  Jerry  Thompson  is  a  senior  journalist 
and  is  probably  best  known  for  his  expose  some  years  ago  of  the 
Ku  Klux  Klan.  At  considerable  personal  risk,  Mr.  Thompson  spent 
18  months  undercover  inside  the  Ku  Klux  Klan,  and  reported  for 
the  first  time  its  secret  practices. 

His  experience  with  the  Klan  has  been  published  as  a  book.  He 
has  also  published  another  book  which  is  a  compilation  of  his  popu- 
lar home-spun  columns  that  run  in  newspapers  throughout  the 
South. 
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He  is  joined  by  his  close  associate  and  colleague,  Mr.  Robert 
Sherborne,  who  lends  his  own  excellent  investigative  skills  to  this 
team.  Mr.  Sherborne  teamed  up  with  Mr.  Thompson  some  years 
ago  to  write  about  the  Leo  Frank  case,  a  highly-publicized  series  of 
articles  about  a  man  who  was  convicted  and  sentenced  to  death  for 
murder  of  a  child  back  close  to  the  turn  of  the  century  as  a  result 
of  the  bigotry  that  existed  at  that  time.  As  a  result  of  the  work  on 
this  investigative  piece  on  Leo  Frank,  he  was  posthumously  exoner- 
ated some  half  a  century  or  more  after  having  been  executed. 

Gentlemen,  we  thank  you  for  joining  us  here  today,  and  we  will 
turn  first  to  you,  Mr.  Thompson,  for  any  comments  you  might  wish 
to  make. 

Senator  Grassley.  Mr.  Chairman,  for  the  benefit  of  the  wit- 
nesses, if  there  is  anything  that  you  are  going  to  be  saying  today 
that  is  different  from  what  you  wrote  in  your  articles,  would  you 
point  that  out,  because  we  had  the  benefit  of  your  stories  that  you 
had  written,  but  I  did  not  have  the  benefit  of  your  testimony,  so 
just  if  there  is  anything  different,  make  that  clear. 

STATEMENT  OF  JERRY  THOMPSON,  REPORTER,  THE  TENNESSE- 
AN;  ACCOMPANIED  BY  ROBERT  SHERBORNE,  REPORTER,  THE 
TENNESSEAN,  NASHVILLE,  TN 

Mr.  Thompson.  I  certainly  will. 

Senator  Grassley.  Thank  you. 

Mr.  Thompson.  Thank  you,  Mr.  Chairman. 

I  am  just  going  to  give  a  brief  overview  of  where  we  began  and 
where  we  are.  During  the  last  2  months,  the  Tennessean,  which  is 
the  morning  newspaper  in  Nashville,  has  conducted  an  intensive 
investigation  into  the  business  activities  of  a  group  of  Pennsylvania 
companies  which  have  literally  taken  millions  of  dollars  from  the 
medicare  system. 

What  started  out  as  a  local  story  about  a  relatively  small  medi- 
care goods  supplier,  who  described  to  us  what  he  thought  was  a 
ripoff,  has,  in  just  a  few  short  weeks,  become  a  major  multi-State 
investigation  that  we  now  believe  will  touch  400  nursing  homes  in 
at  least  35  States. 

We  found  that  a  string  of  Pennsylvania  companies,  funded  and 
run  by  Mr.  Ronald  R.  Gigliotti  of  Greensburg,  Pennsylvania,  he 
runs  these  from  his  home,  he  has  billed  Pennsylvania  Blue  Shield 
at  highly  inflated  prices  for  a  variety  of  medical  supplies. 

Many  of  his  companies  are  chartered  out  of  his  Greensburg  home 
and  operated  out  of  a  house  which  has  been  converted  and  expand- 
ed to  offices.  Several  of  them  have  no  listed  telephone  number. 

We  found  that  the  paper  trail  of  billing  is  sometimes  complex 
and  hard  to  follow,  but  the  result  is  simple:  Patients  who  receive 
the  supplies  know  little  or  nothing  about  how  much  the  Pennsylva- 
nia companies  net  as  a  result  of  the  process  of  inflated  billing. 
Those  associated  with  Mr.  Gigliotti's  companies  pay  no  attention  to 
the  true  value  or  the  fair  cost  of  the  supplies,  when  it  comes  time 
to  collect  from  Pennsylvania  Blue  Shield. 

How  inflated  are  the  prices?  In  one  case,  we  found  a  Gigliotti 
company  billed  $1,700  for  medical  supplies  that  retailed  for  $134. 
Pennsylvania  Blue  Shield  approved  a  final  payment  of  $1,160.60. 


7 


The  result  was  that  medicare  paid  more  than  eight  times  the  origi- 
nal cost  for  these  supplies. 

From  correspondence  and  court  records,  we  found  that  Mr.  Gig- 
liotti's  business  practices  are  in  a  state  of  constant  change.  He  is 
served  by  attorneys  who  are  knowledgeable  about  the  maze  of  med- 
icare guidelines.  We  found  no  clear  indication  that  any  law  has 
been  violated,  none  whatever  by  these  billing  practices.  Indeed,  his 
lawyers  insist  that  the  practices  are  in  compliance  with  medicare 
guidelines. 

We  found  that  one  of  Mr.  Gigliotti's  companies.  National  Ostomy 
Supply,  Inc.,  inflated  the  medicare  claims  of  some  recipients  1,000 
percent  or  more.  It  did  this  by  purchasing  the  invoices  of  a  Nash- 
ville medical  supplier's  medicare  customers  and  then  unbundling 
the  bills,  before  submitting  them  for  medicare  payment  in  Pennsyl- 
vania. 

These  practices  came  to  light  when  medicare  returned  the  bene- 
ficiaries' explanation  of  medicare  benefits  to  Nashville.  These  ex- 
planations showed,  for  example,  that  supplies  originally  purchased 
for  $153.52  were  billed  to  medicare  by  National  Ostomy  for  $2,350. 
Pennsylvania  Blue  Shield  allowed  a  final  charge  of  $983.21. 

In  Memphis,  we  found  another  medical  supplier,  Mr.  Rick 
Taylor,  who  told  us  a  National  Ostomy  salesman  had  offered  125 
percent  of  his  full  retail  price  for  ostomy  supplies,  if  he  would  let 
National  Ostomy  bill  the  supplies  through  Pennsylvania. 

I  am  quoting  Mr.  Taylor,  and  he  said:  "I  thought  if  this  was  legal 
there,  there  was  no  way  I  could  lose."  He  said,  ''Who  wouldn't 
want  a  sweet  deal  like  this?"  Yet,  when  Mr.  Taylor  discussed  the 
proposal  with  his  attorney,  the  attorney  told  him  the  proffered  deal 
''smells  like  a  seven-day-old  fish,"  and  Mr.  Taylor  shied  away  from 
the  deal. 

National  Ostomy  collected  more  than  $2  million  from  medicare 
last  year,  part  of  it  derived  from  unbundling  claims  for  medical 
supplies  and  creatively  billing  the  components  of  ostomy  supplies 
that  are  routinely  manufactured  and  delivered  in  one  piece. 

When  Pennsylvania  medicare  officials  took  action  against  Na- 
tional Ostomy  and  suspended  its  medicare  payments,  Mr.  Gigliotti 
responded  by  filing  a  lawsuit  in  Federal  court,  asking  a  judge  to 
order  the  payments  resumed.  That  case  is  still  pending,  although 
we  have  been  told  National  Ostomy  suspended  its  operations  at  the 
beginning  of  this  year.  While  action  was  taken  against  one  compa- 
ny, however,  other  companies  controlled  by  Mr.  Gigliotti  are  grow- 
ing. One  of  these  is  Phoenix  Health  Care  Systems,  Inc. 

Our  investigation  has  now  led  us  to  nursing  homes  and  to  a 
group  of  Gigliotti  companies  which  provide  equipment  and  supplies 
under  medicare.  The  parent  company.  Phoenix,  claims  in  its  sales 
literature  that  it  is  doing  business  in  35  States,  serving  400  nursing 
homes,  and  25,000  patients.  One  of  its  subsidiaries,  Nursing  Home 
Services,  Inc.,  has  been  paid  $7.9  million  by  medicare  during  the 
last  2  years. 

We  found  that  Phoenix  is  engaged  in  a  marketing  scheme  which 
entails  multiple-price  markups  of  medical  supplies  as  a  financial 
incentive  for  nursing  home  owners  to  do  business  with  Phoenix. 
We  found  that  Phoenix,  like  National  Ostomy,  has  unbundled 
claims  it  submitted  to  medicare  for  payment. 
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We  feel  that  the  stories  we  have  done  so  far  speak  for  themselves 
in  detailing  the  findings  of  our  investigation,  and  there  is  no  point 
to  belabor  them  in  this  summary.  We  would  like  to  make  them  a 
part  of  the  record  of  this  hearing. 

Chairman  Sasser.  Your  stories  dealing  with  what  you  found  will 
be  made  a  part  of  the  record. 

Mr.  Thompson.  We  plan  to  aggressively  continue  our  investiga- 
tion. For  two  investigative  reporters,  with  a  total  of  44  years  expe- 
rience, journalistically  "unbundling"  this  complex  and  controver- 
sial story  has  not  been  easy. 

We  are  heartened  by  the  interest  of  your  committee,  Mr.  Chair- 
man. Medicare  regulators  with  whom  we  have  talked  say  they  are 
unsure  whether  they  have  the  authority  to  stop  this  multiple  in- 
flated billing.  That  uncertainty  seems  justified.  There  ought  to  be  a 
law  that  would  keep  taxpayers  from  paying  hundreds  and  even 
thousands  of  dollars  for  equipment  that  cost  only  a  few  dollars. 

The  decision  on  whether  laws  are  needed,  Mr.  Chairman,  resides 
with  all  of  you  who  are  our  representatives  in  Washington.  This 
hearing  and  the  concern,  cooperation  and  commitment  that  has 
been  reflected  in  the  work  of  your  staff  are  laudable.  We  feel  it  is  a 
major  step  in  curbing  and  curing  what  seems  to  us  to  be  obvious 
and  costly  abuses.  The  stakes  are  too  important.  For  many,  it  is  life 
or  death.  Our  medicare  system  is  often  a  life  and  death  program 
that  millions  of  Americans  needing  health  care  depend  on. 

Thank  you  very  much. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Thompson. 

Does  Mr.  Sherborne  have  an3^hing  to  add  at  this  point? 

Mr.  Sherborne.  Just  one  thing  I  would  like  to  add:  The  way  that 
medicare  is  currently  structured,  nursing  home  patients  oftentimes 
get  better  care  when  the  nursing  home  owners  participate  in  these 
unscrupulous  schemes  than  they  would  get  if  the  owners  did  not 
participate  in  them,  because  each  carrier  is  given  discretion  to 
decide  what  is  medically  necessary  and  what  is  not,  so  by  billing 
through  Pennsylvania,  patients  can  get  many  more  supplies  than 
they  can  get  if  those  nursing  homes  billed  through  their  home 
States. 

[The  prepared  statement  of  Mr.  Thompson  and  Mr.  Sherborne 
follows:] 
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PREPARED  STATEMENT  OF  JERRY  THOMPSON  AND  ROBERT 
SHERBORNE,  REPORTERS,  THE  TENNESSEAN 
NASHVILLE ,  TN 

During  the  last  two  months,  The  Tennessean,  the  morning 
newspaper  in  Nashville,  has  conducted  an  intensive 
investigation  into  the  business  activities  of  a  group  of 
Pennsylvania  companies  which  have  taken  millions  of  dollars 
from  the  Medicare  system. 

What  started  out  as  a  local  story  about  a  relatively 
small  Medicare  goods  supplier  who  described  to  us  what  he 
thought  was  a  ripoff,  has,  in  a  few  short  weeks,  become  a 
major  multi-state  investigation  that  we  now  believe  will 
touch  400  nursing  homes  in  at  least  35  states. 

We  have  found  that  a  string  of  Pennsylvania  companies, 
founded  and  run  by  Mr.  Ronald  R.  Gigliotti  of  Greensburg, 
Pa.,  has  billed  Pennsylvania  Blue  Shield  at  highly  inflated 
prices  for  a  variety  of  medical  supplies. 

Many  of  Mr.  Gigliotti 's  companies  are  chartered  out  of 
his  Greensburg  home  and  operated  out  of  a  house  which  has 
been  converted  and  expanded  to  offices.     Several  of  them 
have  no  listed  telephone  number. 

We  have  found  that  the  paper  trail  of  billing  is 
sometimes  complex  and  hard  to  follow.  But  the  result  is 
simple:  Patients  who  receive  the  supplies  know  little  or 
nothing  about  how  much  the  Pennsylvania  companies  net  as  a 
result  of  the  process  of  inflated  billing.  Those  associated 
with  Mr.  Gigliotti 's  companies  pay  no  attention  to  the  true 
value  or  the  fair  cost  of  the  supplies  when  it  comes  time  to 
collect  from  Pennsylvania  Blue  Shield. 

How  inflated  are  the  prices?  In  one  case  we  found  a 
Gigliotti  company  billed  $1,700  for  medical  supplies  that 
retailed  for  $134.40.  Pennsylvania  Blue  Shield  approved  a 
final  payment  $1,160.60.  The  result  was  that  Medicare  paid 
more  than  eight  times  the  original  cost. 

From  correspondence  and  court  records  we  have  found  that 
Mr.  Gigliotti 's  business  practices  are  in  a  state  of 
constant  change.  He  is  served  by  attorneys  who  are 
knowledgeable  about  the  maze  of  Medicare  guidelines.  We  have 
found  no  clear  indication  that  any  law  has  been  violated  by 
his  billing  processes.  Indeed,  his  lawyers  insist  that  the 
practices  are  in  compliance  with  Medicaid  guidelines. 

We  found  that  one  of  Mr.  Gigliotti 's  companies  _  National 
Ostomy  Supply  Inc.  _  inflated  the  Medicare  claims  of  some 
recipients  1,000%  or  more.  It  did  this  by  purchasing  the 
invoices  of  a  Nashville  medical  supplier's  Medicare 
customers  and  then  "unbundling"  the  bills  before  submitting 
them  for  Medicare  payment  in  Pennsylvania. 

This  practice  came  to  light  when  Medicare  returned  the 
beneficiaries'  Explanation  of  Medicare  Benefits  to 
Nashville.  These  explanations  showed,  for  example,  that 
supplies  originally  purchased  for  $153.52  were  billed  to 
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Medicare  by  National  Ostomy  for  $2,350.  Pennsylvania  Blue 
Shield  allowed  a  final  charge  of  $983.21. 

In  Memphis,  we  found  another  medical  supplier,  Mr.  Rick 
Taylor,  who  told  us  a  National  Ostomy  salesman  had  offered 
him  125%  of  his  full  retail  price  for  ostomy  supplies  if  he 
would  let  National  Ostomy  bill  the  supplies  through 
Pennsylvania . 

"I  thought  if  this  was  legal  there  was  no  way  I  could 
lose,''  Mr.  Taylor  said.     "Who  wouldn't  want  a  sweet  deal 
like  this?''     Yet,  when  Mr.  Taylor  discussed  the  proposal 
with  his  attorney,  the  attorney  told  him  the  proffered  deal 
"smells  like  seven-day-old  fish,"  and  Mr.  Taylor  shied  away 
from  it. 

National  Ostomy  collected  more  than  $2  million  from 
Medicare  last  year,  part  of  it  derived  from  "unbundling" 
claims  for  medical  supplies  and  creatively  billing  for 
components  of  ostomy  supplies  that  are  routinely 
manufactured  and  delivered  in  one  piece. 

When  Pennsylvania  Medicare  officials  took  action  against 
National  Ostomy,  and  suspended  its  Medicare  payments,  Mr. 
Gigliotti  responded  by  filing  a  lawsuit  in  federal  court, 
asking  a  judge  to  order  the  payments  resumed.  That  case  is 
still  pending,  although  we  have  been  told  National  Ostomy 
suspended  operations  at  the  beginning  of  this  year.  While 
action  was  taken  against  one  company,  however,  other 
companies  controlled  by  Mr.  Gigliotti  are  growing.  One  of 
these  is  Phoenix  Health  Care  Systems  Inc. 

Our  investigation  has  now  led  us  to  nursing  homes  and  to 
a  group  of  Gigliotti  companies  which  provide  equipment  and 
supplies  under  Medicare.     The  parent  company.  Phoenix, 
claims  in  its  sales  literature  that  it  is  doing  business  in 
35  states,  serving  400  nursing  homes  and  25,000  patients. 
One  of  its  subsidiaries.  Nursing  Home  Services  Inc.,  has 
been  $7.9  million  by  Medicare  during  the  last  two  years. 

We  have  found  that  Phoenix  is  engaged  in  a  marketing 
scheme  which  entails  multiple  price  markups  of  medical 
supplies  as  a  financial  incentive  for  nursing  home  owners  to 
do  business  with  Phoenix. 

We  have  found  that  Phoenix,  like  National  Ostomy,  has 
unbundled  claims  it  submitted  to  Medicare  for  payment. 

We  feel  the  stories  we  have  done  so  far  speak  for 
themselves  in  detailing  the  findings  of  our  investigation. 
There  is  no  point  to  belabor  them  in  this  summary.  We  would 
like  to  make  them  a  part  of  the  record  of  this  hearing. 

We  plan  to  aggressively  continue  our  investigation.  For 
two  investigative  reporters  with  a  total  of  45  years 
experience,  journalistically  "unbundling''  this  complex  and 
controversial  story  has  not  been  easy. 

We  are  heartened  by  the  interest  of  your  committee,  Mr. 
Chairman. 

Medicare  regulators  with  whom  we  have  talked  say  they  are 
unsure  whether  they  have  the  authority  to  stop  the  multiple, 
inflated  billing. 

That  uncertainty  seems  justified.  There  ought  to  be  a  law 
that  would  keep  taxpayers  from  paying  hundreds  and  even 
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thousands  of  dollars  for  equipment  that  cost  only  a  few 
dollars. 

The  decision  on  whether  laws  are  needed,  Mr.  Chairman, 
resides  with  all  of  you  who  are  our  representatives  in 
Washington.  This  hearing  and  the  concern,  cooperation  and 
commitment  that  has  been  reflected  in  the  work  of  your  staff 
are  laudable.  We  feel  it  is  a  major  step  in  curbing  and 
curing  what  seems  to  us  to  be  obvious  and  costly  abuses.  The 
stakes  are  too  important  for  our  Medicare  system,  often  a 
life  or  death  program  for  millions  of  Americans  in  need  of 
health  care.  Thank  you  very  much. 
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scam  uses 
care  homes 

Company's  profit  huge 

By  JERRY  THOMPSON 
and  ROBERT  SHERBORNE 

Staff  Writers 

Copyright  1991 .  The  Tennessean 

A  Pennsylvania  company  using  a  multiple-markup 
scheme  for  medical  supplies  has  milked  Medicare  of 
millions  of  dollars  in  dealings  with  more  than  400  nurs- 
ing homes  with  about  25,000  patients  in  35  states. 

Phoenix  Healthcare  Systems  Inc.,  of  Greensburg, 
Pa.,  the  parent  company  of  ai  least  five  subsidiary 
companies,  used  a  complex  billing  and  delivery  system 
to  get  the  medical  supplies  to  nursing  homes  through- 
out the  country. 

But  the  supplies  were  billed  to  Medicare  through 
Pennsylvania,  which  allows  more  liberal  Medicare 
payments  than  many  other  states. 

In  addition,  The  Tennessean  has  learned  that  Medi- 
care claims  for  some  of  the  supplies  were  inflated 
.through  a  practice  known  as  unbundling,  where  claims 
are  submitted  for  the  component  parts  of  medical  sup- 
plies. 

"If  all  the  claims  were  legitimate,  Phoenix  was  prob- 
ably making  about  $1  million  a  month,"  said  one  com- 
pany insider. 

Another  said  if  the  unbundling  was  as  widespread  as 
he  thought  it  was,  the  total  could  be  considerably  high- 
er, 

Ronald  R.  Gigliotti,  founder  and  president  of  Phoe- 
nix, which  is  chartered  out  of  his  Greensburg  home, 
could  not  be  reached  for  comment  at  his  office  Friday 
afternoon.  A  receptionist  said  he  had  left  for  the  day 
and  could  not  be  reached  before  tomorrow. 

Paul  Bousquet,  a  Washington,  D.C.,  lawyer  to  whom 
Gigliotti  previously  referred  questions,  said  he  would 
not  comment  unless  The  Tennessean  revealed  its 
sources  of  information,  which  the  newspaper  declined 
to  do. 
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Gigliotti  also  is  president  of  another  company,  Na- 
tional Ostomy  Supply  Inc.  of  Greensburg,  which  unbun- 
dled and  inflated  the  Medicare  claims  of  Tennessee  re- 
cipients 1,000%  or  more  in  some  cases,  documents  ob- 
tained by  The  Tennessean  show. 

After  The  Tennessean's  disclosure  of  National  Osto- 


my's billing 
practices,  U.S.  Sen.  Jim  Sasser  an- 
nounced that  the  Senate  Budget 
Committee,  of  which  he  is  chair- 
man, was  launching  an  immediate 
and  intensive  investigation  into 
Medicare  abuses. 

The  Budget  Committee  will  have 
the  first  hearing  on  those  abuses  to- 
morrow in  Washington. 

National  Ostomy  did  business 
through  retail  medical  supply 
firms,  billing  for  supplies  sold  over 
the  counter  to  people  who  walked 
in  and  bdught  them,  while  Phoenix 
and  its  subsidiaries  did  business 
through  nursing  homes,  billing  for 
supplies  provided  to  patients  in  the 
homes. 

But  neither  National  Ostomy  nor 
Phoenix  actually  provided  any  sup- 
plies. 

Instead,  they  arranged  for  other 
companies  to  furnish  the  medical 
supplies,  paid  these  other  compa- 
nies and  then  billed  Medicare  as 
though  National  Ostomy  or  a  Phoe- 
nix subsidiary,  Nursing  Home  Ser- 
vices Inc.,  had  provided  them. 

By  using  a  multiple  markup 
scheme  for  certain  medical  sup- 
plies covered  by  Medicare,  Phoenix 
was  able  to  offer  nursing  home  own- 
ers a  financial  incentive  to  partici- 
pate in  the  Phoenix  program,  com- 
pany insiders  said,  i 

Gigliotti's  companies  also  were 
able  to  exploit  the  fact  that  there 
were  wide  differences  in  the 
amounts  the  Medicare  programs  in 
different  states  would  pay  for  exact- 
ly the  same  medical  supplies. 

The  Medicare  paying  agent  in 
Pennsylvania,  for  example,  Penn- 
sylvania Blue  Shield,  pays  far  more 
for  many  medical  supplies  than  the 
paying  agent  in  Tennessee  and 
many  other  states. 


Moreover,  many  states'  paying 
agents  —  particularly  those  in  the 
South  —  are  more  restrictive  than 
Pennsylvania  in  the  number  and 
types  of  supplies  they  consider 
"medically  necessary"  and  will, 
thus,  reimburse  through  the  Medi- 
care program. 

Because  of  these  disparities, 
Phoenix  was  able  to  offer  nursing 
homes  throughout  the  country  the 
medical  supplies  their  patients 
needed,  free  of  charge.  It  also  was 
able  to  offer  some  nursing  homes 
several  types  of  medical  supplies 
from  which  their  patients  might 
benefit  but  not  be  receiving  —  thus 
improving  the  patients'  care. 

Additionally,  Phoenix  promised 
to  handle  all  the  paperwork  in- 
volved in  obtaining  those  supplies 
and  billing  Medicare. 

In  return,  all  Phoenix  wanted 
was  the  Medicare  assignment  of 
benefits  from  every  nursing  home 
patient  to  whom  it  provided  medi- 
cal supplies  and  who  qualified  un- 
der Medicare  for  the  supplies. 

Using  this  sales  pitch  —  and  fi- 
nancial incentives  for  nursing  home 
owners  —  Phoenix  grew  into  one  of 
the  largest  companies  of  its  type  in 
the  country.  Its  sales  literature  last 
year  said  the  company  was  doing 
business  in  35  states,  including  all 
the  states  in  the  Southeast. 

As  explained  by  company  insid- 
ers. Phoenix's  financial  incentives 
were  passed  along  to  nursing  home 
owners  through  subsidiary  compa- 
nies created  by  the  nursing  home 
owners  to  provide  their  homes  with 
medical  supplies. 

Phoenix  grranged  for  these  subsi- 
diary supply  companies  to  buy  med- 
ical supplies  at  one  price  and  then 
sell  them  to  Phoenix  at  a  substan- 
tially higher  price. 
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Phoenix  then  would  bill  Medi- 
care an  even  higher  price  for  the 
supplies. 

This  scheme  was  predicated  on 
the  fact  that  most  nursing  homes  to- 
day are  owned  by  companies  that 
own  several  nursing  homes. 

These  nursing  home  companies 
often  create  a  separate,  subsidiary 
con)pany  to  provide  all  their  nurs- 
ing homes  with  the  medical  sup- 
plies they  need. 

These  subsidiary  supply  compa- 
nies can  buy  supplies  in  bulk,  thus 
cutting  the  nursing  homes'  costs 
and  increasing  profits. 

Phoenix,  however,  offered  the 
owners  a  way  for  these  subsidiary 
companies  to  make  even  more 
money. 

It  negotiated  favorable  prices 
with  some  medical  supply  manufac- 
turers and  guaranteed  those  prices 
to  any  nursing  home  subsidiary  that 
did  business  with  Phoenix. 

Thus,  nursing  home  owners  par- 
ticipating in  the  Phoenix  program 
were  guaranteed  their  subsidiary 


supply  companies  could  buy  for  78* 
cents  catheter  straps,  which  are 
used  to  attach  catheter  bags  to  pa- 
tients' legs. 

At  the  same  time.  Phoenix  guar- 
anteed It  would  buy  those  catheter 
straps  from  the  nursing  home  sub- 
sidiaries for  $2.85  each,  according 
to  Phoenix  pricing  documents  ob- 
tained by  The  Tennessean. 

The  scheme  worked  this  way: 

•  On  a  monthly  basis,  nursing 
honre  personnel  would  ("eterm  n: 
the  r  edicrl  siip'y  reei;  o  it* 
Mf!iJi:.ijr€  fviriens  'or  yhi  coming 
nion  h.  These  personnel  would  call 
Phoenix's  toll-free  nu-nber  in  Penn- 
sylvania and  order  the  supplies. 

•  Phoenix  would  contact  the 
nursing  home's  subsidiary  supply 
company,  which  Phoenix  labeled  a 
medical  supply  "distributor,"  and 
relay  the  order. 

•  The  subsidiary  company,  or 
"distrubutor,"  then  would  buy  the 
supplies  from  the  manufacturer  at 
the  favorable  prices  that  Phoenix 
had  negotiated  —  78  cents  in  the 


Widespread  Medicare  billing  scheme 

Phoenix  Healthcare  Systems  Inc.  has  proliferated  its  Medicare 
billing  business  into  35  states,  becoming  one  of  the  largest 
companies  of  its  kind  in  the  country.  Last  year  it  did  business 
with  more  than  400  nursing  homes  with  over  25,000  patients. 

jwj  Stales  with  nursing  homes  panicipating  in 


Gary  Grac«  /  Staff 
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case  of  a  catheter  leg  strap,  for  ex- 
ample. 

•  The  subsidiary  company  would 
deliver  the  supplies  to  the  nursing 
home,  at  which  time  the  ownership 
of  those  supplies  would  pass  to 
Phoenix.  The  supplies  then  would 
be  provided  to  patients  as  needed. 

•  The  subsidiary  company  subse- 
quently would  bill  Phoenix  its  guar- 
anteed higher  price  for  the  supplies 
it  had  delivered  —  $2.85  in  the  case 
of  a  catheter  leg  strap. 

Through  this  transaction,  the 
nursing  home  owners  made  a  han- 
dy profit  through  their  subsidiary 
"distributor"  companies  —  a  265% 
profit  in  the  case  of  each  catheter 
strap  —  and  such  proffered  profits 
served  as  an  incentive  to  join  the 
Phoenix  program. 

•  Phoenix,  meanwhile,  also 
made  a  handy  profit.  By  claiming  to 
be  the  provider  of  the  supplies,  with 
an  assignment  of  Medicare  benefits 
from  the  patients  who  received 
them,,it  billed  Medicare  a  still  high- 
er price  for  them.  In  the  case  of 
catheter  leg  straps,  this  higher 
price  was  $9  each,  according  to  doc- 
uments obtained  by  The  Tennes- 
sean.  ^ 

Pennsylvania  Blue  Shield  did  not 
allow  this  full  amount  —  it  said  it 
was  a  nickel  too  high  and  that  the 
maximum  allowable  charge  for 
such  straps  was  $8.95  each. 

It  then  reimbursed  Phoenix  80% 
of  the  allowable  amount  as  re- 
quired by  Medicare  guidelines,  or 
$7.1 )  'or  ^ac^  f  uch  s*rap.  Thus, 
F  h  )»n  X  v't  5  aHe  t  ]  tu-ii  ?  fit  >* 
$I.Ji.,  ;>r  on  liv/^  sir;ip  .'(ir 

wnich  it  had  paid  vLie  nursing  home 
subsiaiary  $2.85,  and  which  the 
manufacturer  had  sold  for  78  cent^. 

In  addition.  Phoenix  was  er»titled 
to  collect  the  remaining  20%  of  the 
$8.95  allowable  charge  from  the  pa- 
tient who  had  received  the  catheter 
strap.  If  this  additional  sum  were 
collected,  Phoenix's  profit  jumped 
to  214%. 

Within  the  framework  of  this 
scheme.  Phoenix  developed  permu- 
tations. 0^ 


For  example:  Ram  Marketing 
Inc.,  a  Phoenix  -Subsidiary,  ar- 
ranged with  a  medical  supply  man- 
ufacturer to  produce  a  surgical 
dressing  kit  under  the  Ram  label. 

Such  kits  are  used  in  the  treat- 
ment of  severe  bedsores.  But  in 
some  states,  including  Tennessee, 
such  kits  are  not  considered  an  al- 
lowable Medicare  expense.  This 
means  nursing  home  patients  in 
those  states  customarily  have  to  pay 
for  such  surgical  dressings  them- 
selves. 

But  Phoenix  found  a  way  to  pro- 
vide the  Ram  wound  kits  to  patients 
in  every  state  —  at  a  profit  to  both 
the  nursing  home  "distributors" 
and  to  Phoenix. 

Phoenix  simply  billed  all  such 
kits  through  Pennsylvania  Blue 
Shield,  which  considers  such  surgi- 
cal dressing  kits  an  allowable  ex- 
pense for  the  treatment  of  bed- 
sores. 

In  a  letter  to  "all  distributors" 
last  Oct.  26,  Phoenix  said  Ram 
would  sell  surgical  dressing  kits  to 
them  for  a  price  of  $3  each,  and 
that  Phoenix  then  would  pay  them 
$5  for  each  kit  when  it  was  deliv- 
ered to  a  nursing  home. 

The  kits  cost  about  $2  to  produce, 
company  insiders  said,  so  Ram 
Marketing  was  making  about  $1  a 
kit  on  the  front  end  of  each  transac- 
tion. 

The  "distributors,"  meanwhile, 
were  guaranteed  a  markup  of  $2  for 
each  kit  delivered  to  a  nursing 
home. 

Phoenix,  however,  made  many 
times  thaamc  unt. 
Fv  ii  ••e"  isyivnii,  tie  lUcw- 

inle  lvl:'fli:&:  <;  iv,:i>crL-r      '  he 
surgical  dressing  kit  ii  $30,  compa- 
ny insiders  said.  Since  Phoenix  is 
entitled  to  an  Rn%  reimbursement 
of  this  allowable  amount,  it  was 

able  to  collect  $24  from  Medicare 
for  each  such  kit  used. 

Phoenix  had  to  pay  $5  of  this  $24 
to  the  "distributor."  But  when  the 
remaining  $19  is  coupled  with  the 
$1  that  Ram  Marketing  made  on  the 
front  end  of  the  transaction,  Phoe- 
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nix's  net  return  was  about  $20  for 
each  kit. 

Patients  who  need  them  can  use 
dozens  of  such  kits  each  day. 

If  ordered  by  a  physician,  the  sur- 
gical dressings  of  a  patient  with  se- 
vere bedsores  can  be  changed  three 
times  a  day,  and  some  patients  have 
multiple  sores. 

Indeed,  one  woman  in  an  Ala- 
bama nursing  home  participating  in 
the  Phoenix  program  had  15  severe 
bedsores,  a  company  insider  said. 
She  received  a  new  dressing  for 
each  of  these  sores  three  times  a 
day  —  or  a  total  of  45  surgical 
dressing  kits  daily. 

Since  Phoenix  was  making  about 
$20  from  each  kit,  it  netted  about 
$900  a  day  from  the  treatment  of 
this  woman's  bedsores. 

In  addition.  The  Tennessean  has 
found  that  Phoenix  was  unbundling 
and  inflating  at  least  some  of  the 
nursing  home  claims  it  was  submit- 
ting through  Medicare  in  Pennsyl- 
vania. ^  " 

A  90-year-old  widow  with  a  colos- 
tomy in  ah  Alabama  nursing  home, 
for  example,  requires  50  ostomy 
bags  each  month.  Last  fall,  person- 
nel at  the  nursing  home  placed  an 
order  for  her  with  Nursing  Home 
Services,  a  Phoenix  medical  supply 
subsidiary. 

This  order  called  for  the  delivery 
of  five  boxes  of  ostomy  bags,  with 
10  bags  in  each  box.  The  manufac- 
turer's suggested  retail  price  for 


each  box  was  $19.40  —  or  $97  for 
all  five  boxes. 

Additionally,  the  order  called  for 
the  delivery  of  10  boxes  of  ostomy 
wafers  —  round,  plastic  devices 
that  hold  the  ostomy  pouch  to  the 
body.  Each  box  contains  five  osto- 
my wafers  and  has  a  manufactur- 
er's suggested  retail  price  of  $18.66. 
This  would  bring  the  total  suggested 
price  of  the  10  boxes  of  wafers  to 
$186.60. 

Together,  the  suggested  prices 
for  the  wafers  and  the  bags  total 
$283.60.  : 

A  relative  said  her  monthly  order 
for  ostomy  supplies  had  remained 
the  same  since  then.  Yet,  docu- 
ments showed  a  Medicare  claim 
Nursing  Home  Services  submitted 
two  months  ago  was  almost  three 
times  higher  than  the  suggested 
price  for  the  supplies. 

The  documents  showed  that 
Nursing  Home  Services  billed  Medi- 
care: 

•  $150  for  50  ostomy  pouches. 

•  $300  for  50  ostomy  wafers. 

•  $315  for  50  ostomy  face  plates, 
which  are  another  kind  of  device 
used  to  attach  ostomy  bags  to  the 
body.  Curiously,  a  medical  techni- 
ci£n  in  Nashville  s?id  ^hese  f  ice 
pit  te  c  )uld  no  be  used  n  ??njvjn':- 
{\oy  /itJi  tliij  type  o"  v/iiici^;  anc 
pouches  the  w  uwa  ^-^nis  receiving. 

•  $62.50  for  50  foam  adhesive 
pads  that  are  used  to  attach  the  face 
Diatestothe  bodv.  ■ 
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Pfo|^pgures 
s  3  years  ago 


By  ROBERT  SHERBORNE 
and  JERRY  THOMPSON 

Staff  Writers 

Ronald  R.  Gigliotti,  ^whose  Pennsylvania  company 
has  inflated  Medicare  clainis,  parted  ways  with  a  long- 
time business  partner  in  1988  in  a  disagreement  over 
business  practices,  the  partner's  attorney  says. 

Annette  K.  Cerilli  of  Greensburg,  Pa.,  formally  end- 
ed  her  six-year  business  relationship  with  Gigliotti  on 
May  31,  1988,  according  to  an  attorney  representing 
several  Cerilli  corporations,  who  wrote  a  letter  to  The 
Tennessean. 

Gigliotti  could  not  be  reached  for  comment. 

But,  Paul  Bousquet,  a  Washington,  D.C.,  attorney  to 
whom  Gigliotti  earlier  referred  questions,  said  Hol- 
den's  statements  about  the  separation  are  accurate,  but 
that  he  does  not  know  the  reasons  for  it. 

Cerilli's  attorney  wrote,  "In  1988  our  clients  and  Mr. 
Gigliotti  made  a  decision  to  sever  their  business  rela- 


tionship as  a  result  of  differences 
over  management  philosophies  and 
business  practices. 

"Since  May  31,  1988,  there  has 
been  absolutely  no  relationship  be- 
tween Mr.  Gigliotti  or  any  entity 
owned  or  controlled  by  Mr.  Gigliotti 
and  our  clients." 

Cerilli's  attorney,  S.  Craig  Holden 
of  Baltimore,  Md.,  declined  in  a  sub- 
sequent conversation  to  elaborate 
on  what  business  practices  led  to 
the  disagreement  and  split. 

Gigliotti  is  president  of  National 
Ostomy  Supply  Inc.,  of  Greensburg, 
which  has  done  business  in  at  least 
10  states  and  inflated  the  claims  of 
Tennessee  Medicare  recipients 
1,000%  or  more  in  some  cases,  doc- 
uments obtained  by  The  Tennes- 
sean show.  It  has  collected  more 
than  $2  million  from  Medicare. 

Gigliotti  also  heads  several  other 
health-related  companies,  many  of 
which  are  chartered  out  of  his 
home,  including  Phoenix  Health 
Care  Systems  Inc.  Phoenix,  the  par- 
ent company  of  at  least  five  subsidi- 


ary companies,  claims  to  provide 
an  array  of  nursing  home  services 
and  supplies  in  35  states.  One  subsi- 
diary company.  Nursing  Home  Ser- 
vices Inc.,  has  collected  more  than 
$7.9  million  from  Medicare. 

Gigiiotti's  Medicare  billing  prac- 
tices, as  reported  in  The  Tennes- 
sean, prompted  Sen.  Jim  Sasser  to 
launch  a  congressional  investiga- 
tion into  Medicare  abuses.  The  Sen- 
ate Budget  Committee,  which 
Sasser  chairs,  will  hold  hearings 
this  month  and  next  into  those 
abuses. 

National  Ostom.y  was  incorporat- 
ed on  Jan.  18,  1990  —  almost  two 
years  after  Holden  says  Gigliotti 
and  Cerilli  severed  their  business 
ties. 

The  Tennessean  has  learned, 
however,  National  Ostomy  was 
doing  business  in  Tennessee  in  Aug- 
ust. 1989,  and  a  court  affidavit  in 
Pittsburgh  says  the  company  was 
doing  business  in  five  other  states 
and  the  District  of  Columbia  "prior 
to  April,  1989." 


18 


However,  Holden  wrote  that  Na- 
tional Ostomy  "has  never  had  any 
connection"  with  Cerilli's  corpora- 
tions. 

He  provided  The  Tennessean 
with  a  copy  of  a  separation  agree- 
ment between  Gigliotti  and  Cerilli, 
which  shows  they  were  business  as- 
sociates in  13  ventures,  including 
eight  corporations  and  five  partner- 
ships. 

Under  the  terms  of  that  agree- 
ment, Gigliotti  conveyed  his  inter- 
est in  five  of  the  corporations  to 
Cerilli.  These  included  the  Ronette 
Corp.,  Health  Care  Concepts  Inc., 
Rae  Distributors  Inc.,  Computer 
Care  Inc.,  and  National  Health  Care 
Concepts  Inc.,  which  is  described  in 
the  agreement  as  a  "shell"  corpora- 
!    tion  which  was  never  activated. 

Cerilli,  in  turn,  conveyed  her  in- 
terest in  three  of  the  corporations 
and  two  of  the  partnerships  to 
Gigliotti,  the  agreement  says.  These 
included  Therapeutic  Marketing 
Services  Inc.,  Charles  Douglas  &  As- 
sociates Inc.,  Trends  of  America 
Inc.,  Ronette  Physician  Services 
and  Ronette  Podiatry  Services. 

Three  other  partnerships  were 
dissolved  and  the  assets  divided  be- 
tween Gigliotti  and  Cerilli,  accord- 
ing to  the  agreement.  These  includ- 
ed A  &  R  Leasing,  Ronald  R.  Gigliot- 
ti &  Annette  K.  Cerilli  Consultants, 
and  Annette  K.  Cerilli  and  Ronald 
R.  Gigliotti  Rentals. 

Despite  the  terms  of  the  agree- 
ment, a  Gigliotti  office  building  at 
1641  Broad  Street  in  Greensburg 
continues  to  list  A  &  R  Leasing  as  an 
occupant,  and  Holden  said  it  re- 
mains in  business.  He  added,  how- 
ever, that  Cerilli  is  in  no  way  in- 
volved with  it. 

Property  records  in  Westmr-e- 
land  Countv  show  that  on  May  31. 
1988,  Cerilli  deeded  to  Gigliotti  her 
interest  in  the  Broad  Street  proper- 
ty, which  also  serves  as  corporate 
headquarters  for  National  Ostomy 
Supply  and  other  businesses. 


The  records  also  show  that  on 
May  31,  1988  Gigliotti  deeded  to 
Cerilli  his  interest  in  a  tract  of  prop- 
erty which  houses  the  Ronette 
Corp.  and  Health  Care  Concepts 
Inc.  Holden  said  this  property  also 
currently  houses  Rae  Distributors 
and  Computer  Care  Inc. 

Under  the  agreement,  Cerilli 
agreed  to  pay  Gigliotti  a  certain 
amount  of  cash  on  May  31, 1988  and 
to  make  24  additional  payments. 

The  amounts  of  this  cash  settle- 
ment and  additional  payments,  as 
well  as  other  pieces  of  information, 
were  blacked  out  of  the  copy  of  the 
agreement  provided  to  The  Tennes- 
sean, with  Holden  saying  in  his  let- 
ter that  this  information  is 
"proprietary." 

In  a  subsequent  conversation, 
Holden  also  declined  to  reveal  the 
amounts. 

The  a^eement,  however,  obligat- 
ed Cerilli  to  pledge  to  Gigliotti  ail 
her  stock  in  Rae  Distributors,  the 
Ronette  Corp.,  Health  Care  Con- 
cepts and  Computer  Care  Inc.,  as 
collateral  for  payment  of  this  debt. 

Records  show  Gigliotti  main- 
tained liens  against  the  assets  of 
these  corporations  until  Aug.  16, 
1990. 

The  copy  of  the  separation  agree- 
ment provided  to  The  Tennessean  is 
undated.  Holden  said  he  could  not 
explain  this  omission,  again  saying 
he  did  not  represent  Cerilli  at  the 
time. 

However,  Holden  said  the  agree- 
ment was  executed  on  May  31, 1988. 
This  was  subsequently  confirmed 
by  Gigliotti's  attorney. 

The  agreement  has  not  been  pub- 
licly filed,  Holden  said. 

Meanwhile,  the  Pennsylvania  De- 
partment of  State,  which  handles 

corporate  records  in  that  state,  con- 
tinues to  list  Gigliotti  and  Cerilli  as 
joint  officers  of  three  corporations 
—  the  Ronette  Corp.,  Health  Care 
Concepts  Inc.,  and  Computer  Care 
Inc. 
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Holden  said  he  did  not  represent 
Cerilli  at  the  time  of  the  split  and 
could  not  explain  why  the  corporate 
records  in  Pennsylvania  have  not 
been  changed  to  reflect  the  separa- 
tion between  Gigliotti  and  Cerilli, 
adding: 

"Normally  counsel  would  have 
done  it." 
Bousquetsaid: 

"I  know  nothing  of  those  corpora- 
tions and  nothing  about  the  filings. 
But  probably  the  reality  of  it  is  that 
the  filings  are  out  of  date.  That 
would  be  true  for  most  small  com- 
panies." 

Pennsylvania,  unlike  Tennessee, 
does  not  require  corporations  to  file 
annual  reports  listing  officers. 

And,  Holden  says,. Gigliotti  is  no 
longer  affiliated  with  Ronette  Corp., 
Health  Care  Concepts  or  Computer 
Care  Inc.,  nor  with  a  fourth  compa- 
ny, Rae  Distributors  Inc. 

Rae's  original  corporate  charter, 
filed  July  19,  1985,  lists  its  corpo- 
rate address  as  the  same  Broad 
Street  address  which  in  1990  be- 
came the  corporate  address  of  Na- 
tional Ostomy  Supply.  Corporate 
records  for  Rae  Distributors  do  not 
list  any  offlcers. 

Rae  Distributors  advertises  a  toll- 
free  number  in  a  national  publica- 
tion for  ostomy  patients  —  those 
who  have  had  their  intestinal  or  uri- 
nary tracts  surgically  altered. 
These  patients  can  call  the  number 
to  order  to  medical  supplies,  ac- 
cording to  the  ad,  which  says  "we 
bill  Medicare  and  all  other  in- 
surances." 

Yet,  when  a  Tennessean  reporter 
telephoned  the  number  to  inquire 
about  ordering  supplies,  he  was  told 
he  could  not  order  any  since  he  js 
not  a  Medicare  recipient.  ■ 
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Medicare  pays  less 

.  SUNlWY  12*91  ^ 

to  those  from  South 


Abuse  may  cost  | 
$12  billion 

The  Medicare  program  (or  the  j 
elderly  and  disabled  provides 
health  care  funding  for  about  33  j 
million  Americans,  at  a  cost  this 
year  of  more  than  $100  billion  ' 

It  Is  the  fourth  most  costly  ex-  '■ 
penditure  of  federal  tax  dollars, 
after  defense.  Social  Security 
and  payment  of  the  national 
debt.  I 

Federal  auditors  have  identi-  | 
tied  more  than  $12  billion  that  is  i 
wasted  each  year  through  ] 
abuses  and  inefficiencies  in  the  ] 
federal  health  care  system,  | 
which  Includes  both  Medicare  I 
and  the  Medicaid  program  (or  j 
the  poor.  ■  | 


By  JERRY  THOMPSON 
and  ROBERT  SHERBORNE 

Sia/f  It  'riiers 

Medicare  beneficiaries  in  Ten- 
nessee and  much  of  the  South  get 
less  money  than  those  in  other 
states  from  the  federal  insurance 
system  that  provides  care  for  the 
elderly. 

While  Tennesseans  and  other 
beneficiaries  in  Southern  states 
have  equal  medical  needs  and  pay 
an  equal  amount  from  their  Social 
Security  checks,  as  do  beneficiaries 
in  other  states,  those  in  the  South  do 
not  get  equal  coverage. 

For  instance:  ' 

•  A  wheelchair  pad  that  costs  $8 
to  manufacture  is  reimbursed  by 
Medicare  in  Tennessee  for  $42. 
That  same  pad  is  reimbursed  in 
Pennsylvania  for  $248. 

•  A  hospital  bed  that  costs  $647  is 
reimbursed  in  Tennessee  at  $1,191 
and  in  Pennsylvania  for  $1,632. 

•  A  seat  lift  chair  that  costs  $280 
is  reimbursed  in  Tennessee  for  $699 
and  in  Pennsylvania  for  $881. 

Additionally,  Tennessee  recipi- 
ents are  limited  in  the  amount  of 
some  medical  supplies  they  may 
receive  under  Medicare  each 
month  and  prohibited  from  reim- 
bursement for  other  supplies  that 
are  readily  available  In  other 
states. 

They  are,  for  example,  denied 
any  reimbursement  for  ostomy  deo- 
dorants or  bandages  for  bedsores 
that  have  not  been  surgically  treat- 
ed. However,  if  that  same  recipient 
lived  in  any  of  the  states  adminis- 
tered by  Pennsylvania  Blue  Shield 
—  Pennsylvania.  New  Jersey.  Dela- 
ware or  the  District  of  Columbia  — 
these  supplies  would  be  covered 
items  and  reimbursed  under  their 
Medicare  Part  B  coverage. 

The  Medicare  system  is  funded 
through  the  U.S.  Health  Care  Fi- 
nancing Administration.  But  it  is  ad- 


ministered through  a  cumbersome 
network  of  34  contract  Medicare 
carriers,  which  process  doctor  and 
medical  supply  bills,  and  50  inter- 
mediaries, which  process  hospital 
and  nursing  home  bills. 

The  carriers  have  considerable 
latitude  in  setting  coverage  limits 
on  what  Medicare  will  allow  within 
their  states.  This  latitude  has  result- 
ed in  a  system  of  disparity  that,  in 
effect,  cheats  recipients  in  the 
South,  said  some  knowledgeable  ob- 
servers of  the  Medicare  program. 

This  disparity  not  only  affects 
Medicare  recipients.  bUt  also  penal- 
izes medical  equipmenfcsupplier^  in 
Tennessee,  who  saia  tney  are  de- 
nied the  opportunity  of  making  the 
same  return  on  their  sales  as  sup- 
pliers in  other  parts  of  the  country. 

The  end  result,  some  think,  is  a 
system  that  invites  abuses  that  milk 
the  Medicare  program  of  millions 
of  dollars  each  year  and  allows 
.shrewd  operators  to  take  advantage 
of  the  program's  complexity. 

Medicare  Part  B  is  the  part  of  the 
systeiTi  that  covers  durable  medical 
equipment  and  doctors'  services. 
Beneficiaries  must  enroll  In  the 
Part  B  plan,  and  $29.90  a  month  Is 
subtracted  from  their  Social  Securi- 
ty checks  to  defray  the  costs  of  the 
program. 

While  reimbursement  allowables 
vary  widely  among  the  states,  the 
amount  withheld  from  beneficiar- 
ies' checks  Is  universal  throughout 
the  country. 

Therefore,  observers  said,  an  In- 
dividual or  company  seeking  to  ex- 
ploit the  disparities  in  Medicare 
reimbursements  has  a  built-in  sell- 
ing point  when  trying  to  Induce 
Medicare  recipients  or  durable 
medical  suppliers  to  establish  a 
business  relationship. 

They  simply  offer  suppliers  more 
money  for  their  products  than  they 


can  get  in  states  with  lower  allow- 
ables.  And  they  induce  beneficiar- 
ies by  offering  them  supplies  that 
are  not  covered  at  all  in  most  south- 
em  states,  as  well  as  supplies  based 
on  their  actual  medical  needs 
rather  than  some  established  limi- 
tation —  a  limitation  set  by  individ- 
ual carriers. 

Most  beneficiaries  and  suppliers 
jump  at  such  a  proposal.  Since  both 
stand  to  gain  from  such  a  relation- 
ship, sources  said,  many  are  in- 
clined to  overlook  the  added  ex- 
pense to  Medicare.  Most  reason 
that  since  the  money  is  not  coming 
from  them  directly  and  since  the 
operators  assure  them  the  relation- 
ship Is  legally  permitted  under 
Medicare  guidelines,  they  tend  to 
take  their  gains  and  not  be  bothered 
by  any  far-removed  ramifications. 

As  a  result  of  this  disparir>-.  ob- 
servers note,  thfi,Madicare  s\-stem 
not  only  provides  an  inducement 
for  a  practice  known  as  carrier 
shopping,  it  encourages  It.  ■ 


21 


2»A  •  The  Tcnng^xan  «  Sunday/MAY  12.  1991 


PHOENIX  HEALTHCARE  SYSTEMS.  INC. 

IIROLOGICAL  PRODUCTS 

ITEM 

COST 

INSTITUTIONAL 
PRICING 

McUlL-AKJc. 

ALLOWABLES 

2-Way  Silicone  Coated  Catheter  $.90 

Per  Dr.  Order 

insci I  iTay  ixjcc  w/riciuicQ 
Syringe  Water  or  Saline 

1.25 

2.80 

Per  Dr.  Order 

img  iray  Msion  rTe-riiieo 
Saline  1 10ml 

1.50 

2.65 

15/mo 

Urinary  Leg  Bag  Med  19oz 

1.03 

2.25 

Per  Dr.  Order 

Bedside  Drainage  Bag 

1.45 

2.85 

rCT  UT.  L«  oer 

Cath  Plug 

.18 

.28 

Per  Dr.  Order 

Cath  Strap 

.78 

2.85 

•  r 

Per  Dr.  Order 

TRACHEOSTONfY  PRODUCTS 

.,  ,  rr^M  ,,. 

COST 

INSTITUTIONAL 
PRICING 

MEDICARE 
ALLOWABLES 

Suction  Catheters 

$.37 

$.67 

Per  Dl  Order 

Tracheal  Qeaning  Tray 

1.40 

2.25 

Per  Dr.  Order 

Tracheal  Suction  Cleaning 
w/Tray  &  Catheter 

1.65 

2.75 

Per  Dr.  Order 

SURGICAL  DRESSING  PRODUCTS 

ITEM 

COST 

INSTITUTIONAL 
PRICING 

MEDICARE 
ALLOWABLES 

Primary  Dressing  Tray 

$2.75 

$4.00 

Per  Dr.  Order 

Masorb  Vx?" 

2.80 

3.50 

Per  Dr.  Order 

Ultec  6''x8'' 

6.80 

8.50 

Per  Dr.  Order 

■  r 

*  All  dealer  cost  from  Intermed  products. 
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Inflated  Medicare  bill 
hurts  program,  public 


WHAT  an  outrage! 
On  Sunday,  The  Tennessean  pub- 
lished a  story  written  by  reporters  Jerry 
Thompson  and  Bob  Sherborne  that  should 
boil  the  blood  of  consumers,  the  elderly, 
the  disabled,  government  officials,  physi- 
cians, businesses,  medical  suppliers  and 
everyone  in  between. 

The  specific  ripoff  uncovered  in  the  sto- 
ry involved  a  Pennsylvania  company 
called  National  Ostomy  Supply  Inc.  An  os- 
tomy is  a  surgery  that  alters  or  removes 
part  of  the  intestine  or  urinary  tract. 

The  company  has  zealously  engaged  in 
a  couple  of  practices  that  have  allowed  it 
to  abuse  the  intent  of  Medicare.  One  prac- 
tice is  carrier  shopping.  Medicare  reim- 
bursements vary  from  state  to  state.  The 
reimbursement  rate  in  Tennessee  is  gen- 
erally low,  while  the  rate  paid  for  the 
same  goods  and  services  in  Pennsylvania 
is  relatively  high. 

By  carrier  shopping,  the  company  has 
been  paying  medical  suppliers  in  Tennes- 
see for  their  Medicare  accounts  receiv- 
able. Then  it  turns  around  and  bills  Medi- 
care for  the  same  services  —  at  Pennsyl- 
vania's higher  rate  of  reimbursement. 

It  has  also  been  practicing  what  is 
known  as  unbundling.  The  company  ob- 
tains Medicare  claims  for  certain  medical 
supplies  that  were  obtained  in  bulk  —  for 
example,  a  box  containing  30  ostomy 
pouches.  Then  It  bills  Medicare  for  the 
supplies  separately. 

National  Ostomy  provided  not  the  first 
tongue  depressor  or  anything  else  to  these 
Tennessee  Medicare  recipients.  But  by 
buying  their  Medicare  accounts,  it 
received  outrageous  repayments. 

One  elderly  Nashville  woman  bought 
supplies  costing  $153.52  —  National  Osto- 
my billed  Medicare  for  $2,350.  Another  lo- 
cal woman  bought  $155.25  worth  of  goods 
—  National  Ostomy  billed  medicare  for 
$2,250. 


The  examples  go  on  and  one.  Medicare 
didn't  reimburse  National  Ostomy  for 
every  penny  it  requested.  In  a  sampling  of 
17  Nashville  Medicare  recipients,  Nation- 
al Ostomy  billed  Medicare  for  a  total  of 
$21,711,  but  it  only  received  $10,894. 

But  the  actual  supplies  only  cost  $3,295. 

One  of  the  people  who  was  exercised 
over  the  story  was  Sen.  Jim  Sasser,  who 
vowed  to  launch  a  "thorough  and  compre- 
hensive" investigation  into  Medicare 
abuses.  Senator  Sasser  also  said  that  the 
account  of  the  practices  of  National  Osto- 
my may  be  "the  tip  of  the  iceberg." 

.Some  may  think,  "So  what?  The  Medi- 
care recipients  weren't  hurt.  And  Nation- 
al Ostomy  didn't  appear  to  break  the  law." 

But  Medicare  abuse  hurts  everyone.  It 
hurts  the  integrity  of  the  Medicare  pro- 
gram, on  which  some  33  million  elderly 
and  disabled  Americans  rely  for  health 
care. 

It  hurts  the  entire  government.  Medi- 
care is  the  fourth  largest  government  ex- 
penditure, after  defense,  Social  Security, 
and  interest  on  national  debt. 

It  hurts  the  Medicare  recipients,  who 
pay  for  some  of  their  Medicare  coverage. 
And  it  hurts  all  wage  earners,  who  pay  for 
Medicare  through  Social  Security  payroll 
deductions. 

The  public  knows  that  one  company, 
National  Ostomy,  has  made  at  least  $2 
million  through  Medicare.  But  how  many 
other  businesses  are  operating  national- 
ly? How  much  is  Medicare  getting  taken 
for?  How  big  is  this  ripoff  which  is  being 
I  funded  directly  from  the  pockets  of 
Americans  workers? 

This  scandal  should  be  a  top  federal 
priority.  Every  American  who  lives  long 
enough  will  be  eligible  for  Medicare.  Eve- 
ry taxpayer  helps  fund  the  Medicare 
fund.  The  public  should  not  and  will  not 
putup  with  such  flagrant  abuse.  B 
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Medicare  bills 
inflated  1,000% 

5:.// Apr.  I  7,1^^1 

Scheme  made  $2  million 


F  ;£RRY  THOMPSON 
5  .wOBERT  SHERBORNE 

S:Jf  Writers 

Cui,, right  1991.  The  Tennessean  . 

:\  rennsylvania  company  inflat- 
f.!  bills  of  Tennessee  Medicare  re- 
cipients more  than  1,000%  in  a  bill- 
ins  -Cheme  that  has  brought  it  at 
least  $2  million  in  federal  Medicare 
n^^yments. 

The  Tennessean  has  learned  Na- 
tional Ostomy  Supply  Inc.,  which 
Tioa  its  mailing  address  at  a  three- 
story  frame  residence  in  Latrobe, 
Pa.,  sold  no  ostomy  supplies  to  the 
Tennesseans  whose  bills  it  jacked 
up. 

A  Nashville  surgical  supply  com- 
pany owner  who  did  business  brief- 
ly with  the  Pennsylvania  company 
in  1989  calls  the  company's  opera- 
tion a  Medicare  "ripoff." 

"When  I  found  out  what  they 
were  doing,  I  couldn't  believe  it," 
says  Roy  Williams,  owner  of  Wil- 
liams Surgical  Supply.  He  says  he 
immediately  severed  his  business 
ties  with  National  Ostomy  after 
learning  what  the  company  was 
doing,  adding: 

"To  me,  it  looked  like  outright 
fraud.  Medicare  costs  keep  going  up 
every  year  and  it's  things  like  this 
that  are  causing  it."  '■ ' 

The  Tennessean  has  learned 
some  $12  billion  is  wasted  yearly  in 
the  federal  health  care  system 
through  inefficiencies  and  abuses. 


Documents  obtained  by  The  Ten- 
nessean show  National  Ostomy  ob- 
tained Medicare  claims  for  medical 
supplies  and  then  billed  Medicare 
through  Pennsylvania  Blue  Shield 
for  the  component  parts  of  those 
supplies  —  a  practice  known  as  un- 
bundling, which  experts  say  has  be- 
come widespread  in  the  health  care 
community. 

Documents  also  show  National 
Ostomy  billed  Medicare  for  compo- 
nent parts  of  products  that  come  as 
a  unit. 

Thus: 

•  Medical  supplies  that  cost  one 
elderly  Nashville  woman  $153.52 
were  billed  to  Medicare  at  $2,350 
by  National  Ostomy. 

•  Another  Nashville  woman 
whose  medical  supplies  cost  $155.25 
found  Medicare  was  billed  $2,250 
by  National  Ostomy  for  those  same 
items. 

•  Supplies  that  cost  yet  another 
woman  $293.52  were  billed  to  Medi- 
care at  $2,130. 

•  Supplies  that  cost  a  fourth 
woman  $278.61  were  billed  to  Medi- 
care at  $1,430. 

And  on  the  list  goes,  with  Nation- 
al Ostomy  inflating  dozens  of  claims 
from  Williams'  customers  alone. 

A  sampling  of  17  of  his  custom- 
ers' bills  shows  they  bought  $3,295 
worth  of  supplies  during  the  10- 
week  period  Williams  did  business 
with  National  Ostomy. 
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Documents  show  National  Osto- 
my then  billed  Medicare  $21,711 
for  the  supplies. 

Medicare  did  not  allow  the  full 
amount  of  National  Ostomy's 
claims.  Instead,  it  paid  National  Os- 
tomy $10,894  for  the  claims  of  Wil- 
liams' 17  customers  whose  com- 
bined purchases  had  cost  only 
$3,295  at  full  retail  price. 

A  Greensburg,  Pa.,  company  af- 
filiated with  National  Ostomy  — 
Rae  Distributors  Inc.  —  is  also  en- 
,  gaged  in  a  mail-order  medical  sup- 
ply business  that  caters  exclusively 
to  Medicare  recipients. 

Because  of  its  location,  Rae  Dis- 
tributors can  exploit  the  fact  Medi- 
care allows  higher  reimbursements 
in  some  states  than  others,  and  that 
rates  in  Pennsylvania  are  higher 
than  in  many  other  states,  including 
^Tennessee. 

When  a  company  puts  offices  in  a 
state  to  take  advantage  of  high 
Medicare  reimbursement  rates  in 
that  state  it  is  engaged  in  a  practice 
known  as  "carrier  shopping"  — 
;which,  like  unbundling,  is  a  wide- 
spread and  costly  abuse  of  the 
Medicare  system. 

,  Meanwhile,  documents  show  Na- 
tional Ostomy  provided  no  services 


iGreensburg,  Pa.,  home  of 
Ronald  R.  Gigliotti  and  the 
corporate  address  for  three  of 
his  companies.  . 


and  no  medical  supplies  to  any  of 

Williams'  customers. 

'   Instead,  it  engaged  in  creative  ac- 

:counting. 

It  had  Williams'  customers  assign 
their  Medicare  claims  to  National 
Ostomy  and  paid  Williams  the  face 


value  of  his  accounts  receivable  — 
or  bills  he  was  owed  —  from  these 
customers. 

•  National  Ostomy  then  took  these 
bills,  unbundled  and  inflated  them 
as  much  as  15  times,  and  submitted 
them  for  Medicare  payment  in 
Pennsylvania. 

:  Williams  says  he  was  unaware 
National  Ostomy  was  doing  this 
when  he  was  approached  by  a  rep- 
resentative for  the  company  and 
agreed  to  do  business  with  National 
Ostomy  in  August  1989. 

Instead,  Williams  says,  he  was 
told  he  and  his  customers  would 
benefit  by  doing  business  with  Na- 
tional Ostomy,  since  Medicare  pays 
more  for  identical  supplies  in  Penn- 
sylvania than  in  Tennessee. 
'  Additionally,  he  says  he  was  told 
his  customers  would  be  able  to 
recewe  supplies  billed  through 
F  em  isy'vania  whi(  h  they  c  ou'(  r  )t 
lece.v.Mft  eii  'rLs  Me.*'3SUbn  t:  1 

"The  way  they  explained  it  to  me, 
it  was  like  a  dream  come  true,"  Wil- 
liams says.  "I  didn't  have  to  do  any 
of  the  billing,  I  got  my  money  quick- 
er and  I  got  the  full  price  for  what  I 
sold. 

"It  looked  like  everybody  would 
come  out  ahead." 

However,  in  November  1989, 
when  one  of  his  customer's  Medi- 
care benefits  statements  was  inad- 
vertently mailed  to  him  rather  than 
to  the  customer,  Williams  discov- 
ered National  Ostomy  was  woefully 
inflating  claims  at  the  expense  of 
every  American  taxpayer  —  each 
one  of  whom  helps  fund  Medicare. 

"When  I  saw  what  National  Osto- 
my was  charging  Medicare  I 
thought  it  was  just  a  clerical  or  typo- 
graphical error,"  Williams  says. 

"I  immediately  called  them  on 
the  phone  expecting  them  to  tell  me 
that  It  was  just  an  error.  Instead, 
they  told  me  what  they  were  doing 
was  legal  as  far  as  they  were  con- 
cerned and  that  they  would  contin- 
ue to  do  it.  That's  when  I  told  them 
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to  send  back  any  of  my  unprocessed 
bills  and  to  cancel  my  contract  im- 
mediately." 

Williams  also  promptly  notified 
National  Ostomy  in  writing  by  certi- 
fied letter  that  he  would  no  longer 
do  business  with  the  company. 

The  Medicare  program,  which 
pays  health  care  bills  for  the  na- 
tion's elderly  and  disabled,  is  fund- 
ed by  Social  Security  deductions 
from  all  taxpayers,  as  well  as  pay- 
ments from  those  it  serves.  About 
1.5%  of  every  dollar  earned  in  this 
country  goes  to  fund  Medicare, 
which  is  the  fourth  largest  single 
item  in  the  federal  budget.  Only  ex- 
penditures for  defense.  Social  Se- 
curity and  interest  on  the  national 
debt  require  more  dollars  each 
year. 

Some  33  million  Americans  are 
currently  eligible  for  Medicare, 
>vhich  has  an  estimated  budget  this 
year  of  more  than  $100  billion.  To 
raise  this  amount  of  money  re- 
quires a  tax  levy  of  more  than  $400 
on  every  man,  woman  and  child  in 
the  country. 

The  Tennessean  has  learned  that 
federal  auditors  have  identified 
more  than  $12  billion  which  is  wast- 
ed each  year  through  inefficiences 
and  abuses  of  the  federal  Health 
Care  Financing  Administration, 
which  administers  the  Medicare 
program  for  the  elderly  and  the 
Medicaid  program  for  the  poor. 

The  taxpayer  cost  of  unbundling 
medical  services  and  health  care 
supplies  is  not  included  in  this  $12 
billion  figure. 

Medicare  officials  have  refused 
to  tell  The  Tennessean  how  much 
National  Ostomy  has  been  paid  by 
the  federal  health  care  system.  In  a 
telephone  conversation,  one  official 
said  it  is  Medicare's  position  such 
information  is  "proprietary." 

Similarly,  officials  refused  to  dis- 
close how  many  Medicare  claims 
have  been  filed  by  National  Ostomy 
on  behalf  of  how  many  patients. 

However,  John  Bedford,  a  senior 


policy  specialist  at  the  Atlanta  re- 
gional office  of  the  Health  Care  Fi- 
nancing Administration,  said  it  is 
his  understanding  National  Ostomy 
Supply  has  been  operating  nation- 
w  de,  adding 

'Tliey  lire  codlbs  o*  v^hol'y 
n\vped  3iiJSiiJi^'ri'^!.." 

The  Tennessean  has  learned  Na- 
tional Ostomy  Supply  is  but  one  of  a 
string  of  health-related  companies 
operated  out  of  rural  western  Penn- 
sylvania by  Ronald  R.  Gigliotti. 

Other  companies  affiliated  with 
Gigliotti  include  Rae  Distributors 
Inc..  Nursing  Home  Services  Inc., 
Phoenix  Health  Care  Systems  Inc., 
Ram  Marketing  Services  Inc., 
Therapeutic  Marketing  Services 
Inc.,  Ronette  Corp.  and  Health  Care 
Concepts  Inc. 

Three  of  these  companies  are 
chartered  out  of  Gigliotti's  Hilton 
Drive  home  in  Greensburg,  Pa.,  a 
town  of  some  16,300  residents  about 
35  miles  southeast  of  Pittsburgh. 
Another  of  the  companies  is 
chartered  out  of  a  home  in  Somer- 
set, Pa.,  a  town  of  some  7,800  resi- 
dents southeast  of  Pittsburgh. 

And  two  others,  including  Nation- 
al Ostomy,  list  their  corporate  ad- 
dress as  a  home  which  has  been 
converted  and  enlarged  to  offices  at 
1641  Broad  St.  in  South  Greensburg, 
a  small  community  just  south  of 
Greensburg. 

The  mailing  address  listed  on  Na- 


National  Ostomy  Supply  Inc. 
mailing  address,  Latrobe,  Pa. 


tional  Ostomy's  letterhead  is  that  of 
a  three-story  Victorian  home  in  La- 
trobe, Pa.,  10  miles  northeast  of 
Greensburg. 
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Curiously,  of  these  companies 
only  the  Ronette  Corp.,  Phoenix 
Health  Care  Systems  and  Health 
Care  Concepts  Inc.  have  a  tele- 
phone number  listed  in  the  tele- 
phone directory. 

Contacted  at  the  telephone  num- 
ber listed  on  National  Ostomy's 
letterhead;  Gigliotti  said  the  compa- 
ny has  been  put  "on  hold"  by  Medi- 
care, but  declined  to  elaborate,  re- 
ferring further  questions  to  attor- 
ney Paul  Bousque  in  Washington 
D.C. 

Bousque  declined  comment. 

The  Tennessean  filed  a  formal 
request  under  the  federal  Freedom 
of  Information  Act  with  the  Health 
Care  Financing  Administration  for 
information  about  National  Ostomy. 

A  public  affairs  officer  with  the 
agency  responded  by  letter: 

"Because  of  the  extremely  large 
backlog  of  requests  received  prior 
to  yours,  it  is  highly  unlikely  that  we 
will  be  able  to  provide  you  with  a 
response  in  the  near  future." 

When  The  Tennessean  sought  fi- 
nancial information  by  telephone 
about  the  other  companies  with 
which  Gigliotti  is  affiliated,  the 
newspaper  was  advised  to  file  a  for- 
mal freedom  of  information  re- 
quest for  the  information. 

Despite  the  unwillingness  of  the 
Health  Care  Financing  Administra- 
tion to  provide  information  about 
National  Ostomy,  it  is  clear  from 
documents  obtained  by  The  Tennes- 
5  2an  t  1 1  murh  o  the  moi  ey  it  h  as 
irc?iv!(l  f'ori  riic'ir-ie  la;  hoen 
:;'aid  for  iiothi  ig  njoi  t  ihan  "uimun 
dling"  the  cost  of  medical  supplies 
which  had  already  been  delivered. 

Unbundling  is  a  widespread  prac- 
tice among  doctors,  hospitals  and 
other  health  care  providers.  In- 
deed, it  has  become  so  widespread 
it  has  provided  careers  to  consult- 
ants who  specialize  in  finding  loop- 
holes in  the  reimbursements  sched- 
ules of  Medicare,  Medicaid  and  pri- 
vate insurance  companies. 


In  its  simplest  form  unbundling  is 
easy  to  understand. 

If,  for  example,  a  street  vendor 
buys  a  box  of  a  dozen  pencils  for  $1 
and  then  sells  each  pencil  separate- 
ly for  25  cents,  he  is  unbundling  the 
pencils  at  a  three-fold  price  in- 
crease to  those  who  buy  them  — 
and  a  200%  profit  to  himself. 

Similarly,  a  doctor  who  buys 
medical  supplies  in  bulk  and  then 
charges  patients  a  higher  unit  price 
for  each  item  is  unbundling  them. 

Unlike  the  street  vendor,  howev- 
er, health  care  providers  have  a 
captive  audience,  since  most  people 
are  not  likely  to  refuse  something 
their  doctor  says  they  need. 

This  is  particularly  true  since 
many  medical  products  and  ser- 
vices are  largely  paid  for  by  insur- 
ance companies  —  not  the  person 
receiving  them. 

And  the  permutations  of  unbun- 
dling in  the  medical  and  health 
care  community  can  become  com- 
plex. 

Doctors  and  hospitals,  for  exam- 
ple, have  available  to  them  a  com- 
puterized blood  testing  system 
which  runs  a  battery  of  blood  tests 
on  the  same  blood  sample  for  a 
very  minimal  cost. 

Medicare  found,  however,  doc- 
tors and  hospitals  were  submitting 
bills  sf or  each  blood  test  as  if  it  had 
been  performed  separately  —  thus 
highly  inflating  the  cost  of  the  ser- 
vice. Once  Medicare  officials  saw 
this  pattern  continually  repeated,  a 
computerized  billing  program  was 
developed  to  recognize  this  particu- 
lar abuse  and  the  allowable  Medi- 
care reimbursement  was  adjusted. 

Similarly,  Medicare  found  some 
women  with  lumps  in  their  breasts 
were  admitted  to  a  hospital  for  a 
biopsy  of  the  lump,  then  discharged 
from  the  hospital  for  24  hours  be- 
fore being  readmitted  for  treat- 
ment. 

This  allowed  Medicare  to  be 
billed  for  two  charges  —  one  diag- 
nostic and  the  other  therapeutic. 
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Had  the  women  remained  in  the 
hospital  after  the  biopsy  for  remov- 
al of  the  lump,  Medicare  would 
have  been  charged  only  for  a  diag- 
nostic procedure  for  which  a  lower 
cost  is  allowed.  But  by  readmitting 
the  patient  after  a  24-hour  wait  a 
therapeutic  charge  is  also  allowed 
which  is  considerably  more  than 
for  a  diagnostic  procedure. 

Many  practices  such  as  these 
continue  until  Medicare  discovers 
they  are  happening  and  tightens  its 
regulations  to  prevent  them.  Until 
regulations  are  tightened,  many  un- 
bundling practices  are  acceptable 
under  the  Medicare  guidelines. 

Other  practices  may  not  be  ac- 
ceptable. 

National  Ostomy,  for  example, 
unbundled  the  price  of  medical  sup- 
plies after  they  bad  already  been 
soldb  cih<v  su)p  i  ;i  s. 

The  Ljrixmv  •:i)Lic?i:i£t2j  :t? 
bus  1'; ess  on  Medicare  recipients 
who  have  had  part  of  their  intestine 
or  urinary  tract  surgically  altered. 
This  surgical  procedure  is  known  as 
an  ostomy,  and  those  undergoing 
the  treatment  are  known  as  c«to- 
mates. 


Documents  show: 

•  A  Nashville  woman  purchased 
three  boxes  of  ostomy  pouches, 
with  30  pouches  in  each  box,  from 
Williams  Surgical  Supply  in  August 
1989.  The  cost  of  each  box  was  $66, 
or  a  total  of  $198.  This  is  the  amount 
Williams  was  paid  for  the  three  box- 
es of  pouches  and  the  amount 
which  should  have  been  submitted 
to  Medicare  for  reimbursement. 

Yet,  after  obtaining  the  woman's 
Medicare  benefit  assignment,  Na- 


Corporate  address  for  Nation- 
al Ostomy  Supply  Inc.,  and 
Rae  Distributors  Inc.,  South 
Greensburg,  Pa. 


Medicare  supplies  comparison 


Under  Medicare  regulations, 
companies  are  required  to  bit! 
Medicare  in  the  states  where  they  are 
located.  Since  different  states  pay 
different  amounts  for  identical  services 
and  supplies,  this  has  spawned  a 
practice  known  as  "carrier  shopping." 
Under  this  practice,  companies  locate 


offices  In  states  with  the  highest 
Medicare  rates  so  they  can  collect 
higher  fees  whie  continuing  to  sell 
supplies  outside  those  states. 
A  comparison  of  rates  for  four  different 
types  of  ostomy  supplies  in  Tennessee 
and  Pennsylvania  sfiows: 


Tennessee 

Pennsylvania 

Each 

Box 

Each 

Box 

$4.58 

$22.90 

$6.00 

$30.00 

2.98 

14.90 

6.00 

30.00 

1.70 

17.00 

4  07 

40.70 

2.30 

23.00 

4.07 

40.70 

Gary  Qrac*  /  Staff 
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tional  Ostomy  used  the  technique  of 
unbundling  to  bill  Medicare  for  90 
separate  pouches,  and  claimed  it 
was  owed  $360. 
Additionally,  National  Ostomy 
,  billed  Medicare  separately  for  the 
components  of  medical  supplies 
which  come  in  units  which  cannot 
be  separated  —  a  practice  similar 
to  charging  separately  for  the  wood, 
lead,  metal  and  eraser  which  con- 
stitute a  pencil. 

•  A  woman  purchased  four  boxes 
of  ostomy  sleeves  from  Williams  in 
September  1989  at  a  total  cost  of 
$129.40.  Each  sleeve  is  a  flexible 
plastic  sheath  with  a  solid  plastic 
ring  on  one  end  to  attach  the  bag  to 
the  body.  This  ring  is  a  part  of  the 
bag. 

Yet,  National  Ostomy  not  only 
billed  Medicare  $1,500  for  the  four 
boxes  of  sleeves  the  woman  re- 
ceieved,  it  also  billed  Medicare  an 
additional  $800  for  the  plastic  rings 
which  came  attached  to  the  sleeves. 

And,  National  Ostomy  billed 
Me  irai  :  *or  medica  Jii'  lies 
iMe  ny  ided  '  ijUi  the 
p  jL'Ctic'Sfi  I Cj  liJj  ■  s\.pp.i3s. 

•  Included  in  each  of  the  four 
boxes  of  ostomy  sleeves  purchased 
in  September  1989  was  a  device 
Known  as  a  tail  closure.  This  is  sim- 
ply a  removable  clamp  which  at- 
taches to  the  end  of  the  sleeve  oppo- 
site the  solid  ring.  After  a  bag  has 
been  used,  this  clamp  is  removed 
and  placed  on  a  new  bag.  There  is 
no  extra  charge  for  this  clamp.  Its 
cost  is  included  in  the  price  of  a  box 
of  ostomy  sleeves. 

Yet,  documents  show.  National 
Ostomy  billed  Medicare  separately 
for  each  of  the  four  clamps  the 
woman  received. 

Documents  also  show  National 
Ostomy  was  not  timid  in  resubmit- 
ting claims  if  company  officials  be- 
lieved they  had  not  received  their 
full  payment  —  even  at  the  mflated, 
unbundled  rates. 

-  •  National  Ostomy  billed  Medi- 
care $1,700  for  medical  supplies 


Which  cost  a  Franklin,  Tenn.,  wom- 
an $134.40,  including  a  $3.90  UPS 
shipping  charge.  After  receiving  the 
$1,700  claim.  Medicare's  agent  in 
Pennsylvania,  Blue  Shield  of  Penn- 
sylvania, disallowed  part  of  it  and 
paid  National  Ostomy  Supply 
$928.48. 

While  this  amount  was  almost 
seven  times  the  cost  of  the  supplies 
the  woman  received,  National  Osto- 
my felt  it  had  been  shortchanged 
and  resubmitted  the  claim  to  Blue 
Shield  for  reconsideration. 

After  review,  Blue  Shield  offi- 
cials agreed  they  had  goofed  and 
paid  National  Ostomy  an  additional 
$108. 

With  the  adjustment,  National  Os- 
tomy's total  payment  from  Medi- 
care was  $1,036.48  —  or  almost 
eight  times  the  actual  $134.40  cost 
of  the  supplies. 

Seeking  such  adjustments  was  not 
uncommon  for  National  Ostomy.  Of 
the  17  Williams  Surgical  customer 
bills  sampled  by  The  Tennessean, 
fully  half  of  them  were  resubmitted 
by  National  Ostomy  for  reconsi- 
deration. In  every  case  the  pay- 
ments were  adjusted  upward  and 
National  Ostomy  received  addi- 
tional Medicare  dollars. 

In  soliciting  the  benefits  assign- 
ment from  Medicare  recipients.  Na- 
tional Ostomy  told  them  in  a  letter: 

"Your  explanation  of  medical 
benefits  will  show  a  marked  in- 
crease in  charges  paid  by  the  Medi- 
care carrier." 

But,  the  company  added: 

"We  be  ievB  ou  w:ll  finr  many 
ac  vantiigc:  tlot  » hjivc  be^niMlt 
lo  provide  >ou.  ' 

Among  the  advantages  cited 
were  "eliminating  your  need  to  pay 
for  supplies  at  the  time  of 
order."  ■ 
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AfslBnaant  »as  takan  on  your  data  for  u'  23S0.00  fro"i> 

National  Oatoay  Supply.                (Saa  ItaV^  back.) 

•Iliad  Approva 

1  Supply/protthatl*  (Z««04)  Sap  1S.1V»»  «  20.00  •  U.7 
Apprevad  Aaount  llaltad  ky  Itaa        en  back 

1  Supply/proithatl^  (*«}(7)  Sap  ll.l>a9  «  10.00  «  i.O 
Approvad  Aaount   lialtad  by  Itaa  5c  on  back 

4  Supply/presthailts  (A41(»)  Sap  U.198*  •  20.00  •  14.2 
Approvad  Aaount  llaltad  by  Itaa  5c  en  back 

4  Supply/preithailsi  (A4421)  Sap  I8,l»8»  «  1500.00  «  S19.2 
Apprevad  aaount  Halted  by  Itaa  5b  on  back 

4  Supply/prosthailss  (A4Un  Sep  11.1989  «  800.00  «  124.1 
Approved  Aaount  Halted  by  ITea  Sc  on  back 


National  Ottoay  Supply  agreed  to  charpe  no  aore  tor  the 

approved  services  than  the  aaount  approved  by  Hedlcsre. 


The  medical  supplies  listed  on  the  invoice,  left,  were  pur- 
chased in  Nashville  by  a  Medicare  recipient  for  $153.52.  At 
right,  those  same  supplies  were  "unbundled"  by  National  Os- 
tomy Supply  Inc.,  and  billed  to  Medicare  at  $2,350. 
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Medicare 
scam  vowed 


ft^tiL  <ii)  inn  I 


huge  profit 


By  ROBERT  SHERBORNE 
and  JERRY  THOMPSON 

Staff  Writers 

Copyright  1991.  The  Tennessean 

MEMPHIS  —  A  Memphis  medi- 
cal equipment  supplier  said  he  was 
offered  125%  of  his  retail  price  for 
Medicare  supplies  by  a  Pennsylva- 
nia company  engaged  in  a  scheme 
to  inflate  Medicare  claims. 
-  Rick  Taylor,  secretary  treasurer 
of  Allied  Medical  Inc.  in  Memphis, 
said  a  represenative  of  National  Os- 
tomy Supply  Inc.,  called  the  ar- 
rangement a  "cash  cow"  which 
could  bolster  AUied's  revenues,  in- 
crease its  market  share  and  give  it 
a  competitive  advantage  over  other 
medical  suppliers  in  the  Memphis 
area. 

"He  said  if  I  took  the  deal  it 
would  be  exclusive  —  it  would  not 
be  offered  to  any  other  supplier  in. 
Memphis,"  Taylor  said.  "I  thought 
if  this  was  legal  there  was  no  way  I 
could  lose.  Who  wouldn't  want  a 
sweet  deal  like  this?" 

Taylor  was  given  sales  literature 
by  the  National  Ostomy  represena- 
tive in  late  1989  claiming  a  compa- 
ny related  to  National  Ostomy  was 
then  serving  "over  25,000  patients" 
In  35  states. 

Taylor  said  the  salesman  also 
told  him  the  scheme  was  legal  and 


gave  him  a  letter  from  a  Pennsylva- 
nia lawyer  which  the  saleman  said 
proved  this  point. 

However,  Taylor  said  his  lawyer 
and  officials  of  Equicor,  the  Medi- 
care billing  agent  in  Tennessee,  had 
a  different  view  and  advised  Taylor 
to  steer  clear  of  the  proposed  busi- 
ness arrangement  with  National  Os- 
tomy. 

"My  attorney  said  it  smells  like 
seven-day-old  fish,"  Taylor  said.  "It 
was  one  of  those  things  that  looked 
too  good  to  be  true  and  we  chose  to 
stay  away  from  it." 

About  this  same  time,  however, 
other  Tennessee  medical  suppliers 
were  agreeing  to  do  business  with 
National  Ostomy,  a  company  with 
its  mailing  address  in  a  white, 
three-story  residence  in 
Greensburg,  Pa.,  a  city  of  about 
16,300  residents  about  35  miles 
from  Pittsburgh. 

One  of  those  signing  up  with  Na- 
tional Ostomy  was  Roy  Williams  of 
Nashville,  owner  of  Williams  Surgi- 
cal Supply  Inc. 

Williams  did  business  with  Na- 
tional Ostomy  for  10  weeks  in  1989, 
receiving  100%  of  his  retail  price 
for  supplies  —  until  he  discovered 
National  Ostomy  was  inflating  the 
Medicare  claims  of  his  customers 
1,000%  or  more  in  some  cases.  Wil- 
liams then  severed  his  business  re- 
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lationship  with  National  Ostomy, 
saying  the  company's  billing  prac- 
tices "just  aren't  right." 

Documents  obtained  by  The  Ten- 
nessean  show  National  Ostomy 
billed  Medicare  $2,350  for  medical 
supplies  which  cost  one  of  Williams' 
customers  $153.52  and  billed  $2,250 
for  supplies  which  cost  another  of 
Williams'  customers  $155.25. 

Sen.  Jim  Sasser,  chairman  of  the 
Senate  Budget  Committee,  said  two 
weeks  ago  —  after  The  Tennessean 
reported  on  the  Medicare  billing 
practices  of  National  Ostomy  — 
that  his  committee  was  launching  a 
comprehensive  investigation  into 
Medicare  abuses. 

Federal  auditors  think  more  than 
$12  billion  is  wasted  each  year  in 
the  federal  health  care  system 
through  inefficiency  and  abuses. 
Medicare,  which  pays  for  health 
care  for  the  elderly  and  disabled,  is 
the  fourth  largest  expenditure  of 
the  federal  government,  after  de- 
fense. Social  Security  and  interest 
on  the  national  debt. 

National  Ostomy  sales  reDre<;pnt. 
atives  approached  medical  sup- 
pliers from  one  end  of  Tennessee  to 
the  other. 

Jim  Odom  of  Tri-County  Medical 
Supply  in  Johnson  City  said,  like 
Taylor,  he  was  approached  to  par- 
ticipate in  the  billing  scheme  but 
declined  to  take  part. 

Documents  in  U.S.  District  Court 
in  Pittsburgh  also  showed  that  Na- 
tional Ostomy  had  done  business  in 
Pennsylvania,  Delaware,  New  Jer- 
sey, District  of  Columbia,  Mary- 
land, Virginia,  Texas,  Arkansas,  Ok- 
lahoma, Georgia  and  Florida. 

National  Ostomy  collected  more 
than  $2  million  from  Medicare  in 
one  year  while  engaged  in  a  pratice 
known  as  "unbundling."  Using  this 
practice,  claims  for  medical  sup^ 
plies  were  inflated  far  above  their 
actual  cost  by  billing /or  component 
parts.  ^' 

Four  boxes  of  ostofny  sleeves,  for 
example,  which  cost  one  Nashville 


woman  $129.40,  were  billed  to 
Medicare  at  $1,500  by  National  Os- 
tomy. The  company  also  billed 
Medicare  an  additional  $800  for 
flexible  plastic  rings  which  are  per- 
manently attached  to  the  ostomy 
sleeves. 

A  related  company,  Nursing 
Home  Services  Inc.,  also  of 
Greensburg,  Pa.,  collected  more 
than  $7.9  million  from  Medicare  in 
1989  and  1990. 

Nursing  Home  Services  is  one  of 
the  companies  which  the  salesman 
who  approached  Taylor  said  he 
represented.  Both  company  names 
were  included  on  the  salesman's 
business  card,  as  was  the  name  of  a 
third  company.  Phoenix  Health 
Care  Systems  Inc. 

According  to  sales  literature  giv- 
en to  Taylor,  Phoenix  is  the  parent 
company  of  at  least  five  other 
health-related  companies  which 
specialize  in  providing  medical  ser- 
vices and  supplies  to  nursing  homes 
throughout  the  country. 

These  companies  include: 

•  Nursing  Home  Services,  which 
is  described  in  the  sales  literature 
as  a  company  which  offers  "an  in- 
house  inventory  of  Medicare  cov- 
ered products  at  no  cost." 

"Our  process  is  simple,"  the  sales 
literature  adds.  "You  provide  us 
with  the  patient  information  and 
the  monthly  order  form  and  we  pro- 
vide your  facility  with  the  required 
supplies.  We  then  bill  third  party 
payers  accepting  the  assignment 
for  the  claim." 

•  Nursing  Home  Physician  Ser- 
vices, which  provides  "complete 
up-to-date  high  quality  medical  ser- 
vices at  no  cost,"  the  sales  literature 
said. 

A  variety  of  medical  services  are 
offered  to  nursing  homes  through 
this  company,  including  providing  a 
medical  director  and  licensed  phy- 
sicians to  treat  patients,  if  desired. 

"All  patient  care  services  are 
provided  Vithout  cost  to  the  facili- 
ty," the  sales  literature  said. 


40 


•  Therapeutic  Marketing  Ser- 
vices Inc.,  which  provides  "top 
quality  physical,  speech  and  occu- 
pational therapy  services  ...  in 
house,  at  no  cost." 

•  Nursing  Home  Podiatry  Ser- 
vices, which  "can  provide  your  pa- 
tients with  in-house  podiatry  ser- 
vices at  no  cost." 

•  Ram  Marketing  Inc.,  which  is 
described  in  sales  literature  as  "a 
national  marketing  company  that 
specializes  in  products  used  in  the 
nursing  home  industry. 

This  company's  newest  product  is 
described  as  "a  revolutionary  de- 
vice" known  as  a  "Smithcot,"  which 
"transports  a  disabled  or  bedridden 
patient  by  providing  a  secure, 
stable  and  flexible  fabric  sheet  on 
which  the  patient  is  carried." 

A  copy  of  a  Phoenix  contract  giv- 
en to  Taylor  contains  a  pro\1sion 
which  binds  companies  doing  busi- 
ness with  it  to  secrecy.  The  contract 
said,  in  part: 

"Supplier  agrees  that  it  will  keep 
all  information  regarding  operation 
of  Phoenix's  supply  program,  in- 
cluding ...  the  identity  of  Phoenix 
accounts,  the  methods  of  Phoenix 
purchase  and  distribution  of  sup- 
plies, the  methods  of  Phoenix  ... 
billing  procedures  and  payments 
made  persuant  thereto,  [and]  prices 
paid  by  Phoenix  for  supplies  ...  in 
strictest  confidence  and  will  not  dis- 
close or  utilize  the  same  for  any 
purpose  whatsoever." 

All  five  of  the  companies  listed 
under  the  Phoenix  umbrella  in 
sales  literature,  as  well  as  National 
Ostomy  Supply,  were  the  subject  of 
a  Medicare  alert  last  year. 

Last  August,  Equicor  issued  a  let- 
ter to  medical  suppliers  throughout 
Tennessee  warning  them  of  Nation- 
al Ostomy's  method. 

The  alert  said  that  "the  gist  of  the 
company's  sales  pitch  is  that  bills 
will  be  sent  to  a  Pennsylvania  car- 
rier which  apparently  pays  consid- 
erably more  than  other  carriers." 


Under  Medidcare  guidelines, 
bills  for  medical  supplies  are  sup- 
posed to  be  submitted  to  the  Medi- 
care billing  agent  —  or  carrier  in 
government  parlance  ~  in  the  state 
where  the  company  selling  those 
supplies  is  located. 

However,  Medicare  reimburse- 
ment rates  for  the  same  products 
differ  state  to  state  and  carrier  to 
carrier.  The  Medicare  carrier  in 
Pennsylvania,  for  example,  allows 
a  $40.70  reimbursement  for  the 
same  box  of  ostomy  pouches  for 
which  the  Medicare  carrier  in  Ten- 
nessee allows  only  $  1 7.^ 

Such  differences  have  led  to  a 
practice  known  as  "carrier  shop- 
ping." 

Using  this  technique,  some  com- 
panies have  set  up  offices  in  states 
which  allow  higher  Medicare  reim- 
bursements solely  so  they  can  pro- 
cess claims  there  and  make  more 
money. 

The  Equicor  warning  letter  said 
the  practices  used  by  National  Osto- 
my were  prohibited,  adding: 

"Knowingly  violating  jurisdiction 
rules  in  order  to  gain  a  monetary 
advantage  is  considered  fraudulent. 

"Any  person  or  company  enter- 
ing into  such  an  arrangement  with 
National  Ostomy  Supply  Company 
or  any  other  organization  may  be 
considered  to  be  engaging  in  an  un- 
lawful and  fraudulent  enterprise." 

Equicor  followed  up  this  letter  by 
placing  a  similarly-worded  alert  in 
its  monthly  publication  to  all  medi- 
cal suppliers  in  the  state. 

A  Pennsvlvania  businessman, 
Ronald  R.  Gigliotti,  serves  as  presi- 
dent of  both  Phoenix  Health  Care 
Systems  and  National  Ostomy  Sup- 
ply. 

Corporate  records  in  Pennsylva- 
nia show  Phoenix  Health  Care  Sys- 
tems, Nursing  Home  Services  and 
Ram  Marketing  are  incorporated 
out  of  Gigliotti's  Hilton  Drive  home 
in  Greensburg.  Therapeutic  Mar- 
keting Services  is  incorporated  out 
of  a  home  in  nearby  Somerset,  Pa., 
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and  National  Ostomy  is  incorporat- 
ed out  of  a  home  which  has  been 
converted  and  expanded  to  offices 
in  South  Greensburg,  Pa. 

The  Tennessean  sought  a  com- 
ment from  Gigliotti  last  week  about 
Taylor's  account,  but  Gigliotti  was 
said  to  be  out  of  town  until  later  this 
week  and  unavailable  for  comment. 

Paul  Bousquet,  a  Washington, 
D.C.,  lawyer  to  whom  Gigliotii  had 
earlier  referred  questions,  declined 
comment  Friday. 

Taylor  said  he  was  first  ap- 
proached by  a  National  Ostomy 
salesman  io  August  1989.  This  sales- 
man, Taylbr  said,  outlined  the  fol- 
^  lowing  proposal: 

Taylor  would  continue  to  sell 
medical  supplies  to  his  ostomy  cus- 
tomers, who  are  people  who  have 
had  their  intestines  or  urinary 
tracts  surgically  altered  and  need  a 
variety  of  medical  supplies  daily. 

Rather  than  billing  these  custom- 
ers or  Medicare  for  the  supplies, 
however,  Allied  Medical  would  be- 
gin sending  invoices  for  the  supplies 
to  National  Ostomy.  National  Osto- 
my, in  turn,  would  pay  Allied  Medi- 
cal its  full  retail  price  for  the  sup- 
plies and  bill  Medicare  in  Pennsyl- 
vania for  them. 

Additionally,  Taylor  said,  this 
salesman  said  Allied  Medical  would 
also  be  paid  a  "processing  fee"  equ- 
aling 25%  of  the  supplies'  retail  val- 
ue —  meaning  Allied  would  actual- 
ly be  making  125%  of  its  full  retail 
price  on  supplies  which  National 
Ostomy  billed  to  Medicare. 

Under  this  arrangement,  Nation- 
al Ostomy  would  provide  no  sup- 
plies or  services  to  Allied  Medical's 
customers.  Nor  would  National  Os- 
tomy buy  anything  other  than  in- 
voices from  Allied  Medical,  which 
it  could  then  bill  to  Medicare. 

Believing  this  proposal  sounded 
to(.  good  to  be  true,  Taylor  said  he 
sought  documentation  about  the, 
proposal  from  the  salesman.  Wh^n 


the  salesman  did  not  provide  it, 
Taylor  turned  down  the  proposal. « 

Several  months  later,  however, 
Taylor  said,  he  was  approached  by 
a  second  National  Ostomy  sales- 
man. This  salesman  said  National 
Ostomy  would  pay  Allied  Medical 
only  the  full  retail  price  for  supplies 
—  not  125%. 

The  salesman  also  brought  sales 
literature  for  Phoenix  Health  Care 
Systems  and  the  letter  from  the  ' 
Pennsylvania  lawyer  which  the 
salesman  said  buttressed  his  con- 
tention that  the  proposal  was  legal. 

That  lawyer's  letter,  however, 
stops  short  of  making  a  clear-cut  af- 
firmation of  that  legality.  It  also  out- 
lines a  proposal  under  which  Na- 
tional Ostomy  would  buy  supplies 
from  pharmacies  and  other  sup- 
pliers and  then  bill  Medicare  —  a 
proposal  which  is  slightly  different 
from  the  one  outlined  to  Taylor  by 
the  National  Ostomy  salesman. 

The  lawyer's  letter,  written  to 
Gigliotti  at  his  request,  discusses 
the  Medicare  prohibitions  covering 
fraud  and  abuse  as  well  as  several 
legal  cases  dealing  with  prohibited 
payments.  It  said,  in  part: 

"There  is  no  kickback  in  the  trad- 
itional sense." 
Yet,  the  letter  cautions: 
"After  reviewing  the  law  outlined 
above  and  the  facts  that  you  have 
conveyed  to  us,  we  are  of  the  opin- 
ion that  there  is  some  risk  that  the 
payments  from  National  Ostomy 
Supply  to  the  pharmacies,  whije 
constituting  merely  retail  payment 
for  supplies  and  compensation  for 
actual  services  rendered,  could  be 
construed  to  be  prohibited  remun- 
eration." 
However,  the  letter  also  said: 
"Based  upon  these  cases  and  on 
other  settlements  and  actions  re- 
ported by  the  press,  this  does  not 
appear  to  be  the  type  of  arrange- 
ment that  has  been  actively  per- 
sued  for  prosecution."  ■ 
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Sasser  committee  slates 

SUM      {\PUL  m\  ^ 

Medicare  abuse  hearmgs 


By  JERRY  THOMPSON 
and  ROBERT  SHERBORNE 

Staff  Writers 

WASHINGTON  —  The  Senate 
Budget  Committee  headed  by  Jim 
Sasser  will  hold  hearings  on  Medi- 
care abuses  in  Washington  in  two 
weeks  and  in  Nashville  in  June. 

"I  think  we're  going  to  hear  some 
stunning  testimony  on  the  level  of 
abuse  in  Medicare  billing,"  Sasser 
said.  "No  wonder  the  cost  of  health 
care  is  soaring. 

"Through  these  hearings  we  are 
going  to  seek  a  way  to  correct  these 
abusive  practices." 

The  hearings  stem  from  stories  in 
The  Tennessean  detailmg  a  scheme 
by  a  Pennsylvania  company  to  in- 
flate the  Medicare  claims  of  Ten- 
nessee recipients  1,000%  or  more 
in  some  cases. 

When  the  newspaper  first  report- 
ed that  stfheme  three  weeks  ago, 
Sasser  immediately  called  for  a 
comprehensive  congressional  in- 
vestigation, saying  that  investiga- 
tion could  lead  to  hearings  later  in 
the  summer. 

However,  subsequent  reports 
showing  that  the  Pennsylvania  com- 
pany has  done  business  in  several 
other  states,  and  that  a  related  com- 
pany claims  to  be  doing  business  in 
35  states,  convinced  Sasser  the 
hearings  should  be  held  sooner. 

"I  have  decided  to  accelerate  the 
timetable  for  these  hearings,"  he 
said,  "because  of  the  level  of  public 
interest  and  what  appears  to  be  evi- 
dence of  a  widespread  level  of 
abuse." 

The  hearings  are  designed  to 
gather  information  needed  to  im- 
plement reform  legislation. 

The  first  hearing,  to  be  held  May 
13  in  Washington's  Dirksen  Senate 
Office  Building,  will  include  testi- 


mony from  four  witnesses: 

-  1.  Tennessean  reporter  Jerry 

Thompson.  . 

2.  Tennessean  reporter  Robert 
Sherborne. 

3.  Richard  P.  Kusserow,  inspec- 
tor general  of  the  U.S.  Department 
of  Health  and  Human  Services,  who 
has  been  working  with  Sasser  and 
Budget  Committee  investigators  in 
their  probe  of  Medicare  abuses. 

4.  Corrine  Parver,  president  of  a 
trade  group,  the  National  Associa- 
tion of  Medical  Equipment  Sup- 
pliers [NAMES],  which  has  been 
waging  a  campaign  within  the  med- 
ical supply  industry  to  stem  Medi- 
care abuses. 

In  a  letter  to  Sasser,  written  the 
day  after  the  first  report  of  the 
scheme  of  the  Pennsylvania  compa- 
ny, Parver  said: 

"I  want  you  to  know  that  I  am  out- 
raged as  you  are  about  this  type  of  ■ 
fraudulent  and  abusive  practice  in 
the  home  medical  equipment  indus- 
try. 

"NAMES  is  very  concerned  about 
any  Medicare  fraudulent  and  abu- 
sive practice  —  even  one  case  is 
one  too  many  for  us." 

A  second  Budget  Committee 
hearing  will  be  held  in  Nashville 
June  3.  Witnesses  at  that  hearing 
will  be  announced  later. 

Medicare,  with  a  budget  of  more 
than  $100  billion  this  year,  pays  for 
health  care  of  some  33  million  eld- 
erly and  disabled  Americans.  It 
comprises  the  fourth-largest  ex- 
penditure of  federal  tax  dollars,  af- 
ter defense.  Social  Security  and 
payment  of  the  national  debt. 

Federal  auditors  have  identified 
more  than  $12  billion  which  is  wast- 
ed yearly  through  inefficiencies 
and  abuses  of  the  federal  health 
care  system,  which  includes  both 
Medicare  and  the  Medicaid  pro- 
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gram  to  provide  health  care  to  the 
poor. 

Previous  congressional  hearings 
have  brought  to  light  numerous 
abuses  within  the  federal  health 
care  system. 

For  example,  in  testimony  before 
a  House  subcommittee  last  year, 
James  M.  Cottos,  regional  inspector 
general  for  investigations  for  the 
Atlanta  field  office  of  Health  and 
Human  Services,  reported: 

•  Free  cholesterol  screenings 
were  being  used  to  lure  Medicare 
recipients  into  taking  a  blood  test 
which,  they  were  told,  revealed 
conditions  requiring  further  tests. 
These  additional  tests,  they  were 
told,  would  be  provided  "free"  for 
those  covered  by  Medicare  or  pri- 
vate insurance. 

Many  recipients  were  then  re- 
ferred to  mobile  labs,  where  costly, 
unnecessary  tests  were  performed 
and  billed  to  Medicare  or  private 
insurance  companies,  which  ended 
up  paying  hundreds  of  thousands  of 
dollars  for  the  tests. 

A  south  Florida  chiropractor  who 
had  been  barred  from  the  Medi- 
care system,  "allegedly  organized  a 
network  of  doctors  and  labs  to  car- 
ry out  costly  medical  tests,"  Cottos 
said.  **He  then  accepted  kickbacks 
based  on  the  number  of  patients  re- 
ferred for  testing." 

In  another  instance,  a  company 
was  believed  to  be  paying  kick- 
backs to  doctors  for  referring  Medi- 
care recipients  ior  unnecessary  ul- 
trasound tests  costing  $1,200-$1,800 
each. 

•  Another  Florida  company 
hired  contract  salespeople,  who 
dressed  in  medical  attire  and  false- 
ly told  customers  they  were  from 
Medicare.  These  salespeople  told 
Medicare  recipients  they  could 
receive  "at  no  cost"  an  electronic 
pain-killing  device  known  as  a  tran- 
scutaneous electrical  nerve  stimu- 
lator, which  attaches  to  the  body 
and  uses  electrical  impulses  to  ease 
pain. 


"The  salespersons,"  Cottos  said, 
"would  then  prepare  false  prescrip- 
tions needed  to  bill  Medicare  and 
pay  kickbacks  to  physicians  to  au- 
thorize them." 

•  A  Texas  medical  supply  com- 
pany, Washington  Group  Inc.,  "op- 
erated a  scheme  to  provide  urinary 
catheters  to  nursing  homes  as  'free' 
samples,  and  then  billed  Medicare 
for  the  unneeded,  unwanted  and  of- 
ten unusable  supplies,"  Cottos  said. 
"The  bills  often  misstated  where 
the  sale  was  actually  made.  Ship- 
ments and  billing  continued,  even 
after  orders  were  canceled,  sup- 
plies were  returned  or  —  in  a  few 
instances  —  the  beneficiaries  had 
died." 

•  The  proliferation  of  "recovery 
billing"  services,  which  use  "artful 
manipulation"  of  the  Medicare 
codes  to  get  more  dollars  out  of 
Medicare. 

"In  filling  out  an  insurance  form, 
for  example,"  Cottos  said,  "a  billing 
service  might  falsely  code  the  re- 
mo  vaVof  a  3-millimeter  mole  as  the 
removal  of  a  3-centimeter  mole. 
This  simple  'upcoding'  procedure 
earns  the  client  $190  more  from  a 
health  insurer; 

^*In  another  procedure  known  as 
•fragmentation'  a  billing  service 
might  code  a  hysterectomy  as  a 
number  of  separate  procedures  — 
for  example,  exploration  of  the  ab- 
domen, removal  of  ovaries  and 
tubes,  and  removal  of  scar  tissue. 
This  technique  can  bring  in  thou- 
sands of  dollars. 

"A  third  technique  is  known  as  , 
•exploding'  a  test.  A  contractor 
might  submit  itemized  billings  for  a 
series  of  tests  that  were  all  done 
from  a  single  sample  of  blood, 
thereby  turning  a  $25  analysis  into 
one  that  costs  $150." 

•  In  Philadelphia,  Cottos  added,  - 
four  diagnostic  laboratories  and 
more  than  300  doctors  were  found 
to  be  engaged  in  a  scheme  in  which 
the  labs  offered  the  doctors  "a  se- 
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ries  of  diagnostic  tests  in  exchange 
for  patient  referrals  and  the  use  of 
their  offices. 

"The  labs  billed  Medicare  for  the 
tests  and  paid  the  physician  $50  for 
each  patient  referral. 

"The  dismantling  of  the  scheme 
not  only  meant  savings  and  recover- 
ies for  the  Medicare  program,  but 
also  ended  testing  which  was  of 
questionable  quality.  Experts  have 
stated  that  the  quality  was  gener- 
ally poor,  largely  because  the  per- 
sons administering  the  tests  [which 
included  secretaries  and  cocktail 
waitresses]  were  poorly  trained." 

The  Tennessean  found  that  Na- 
tional Ostomy  Supply  Inc.,  of 
Greensburg,  Pa.,  has  inflated  the 
Medicare  claims  of  Tennessee  re- 
cipients through  a  practice  known 
as  unbundling. 

Using  this  technique,  medical 
supplies  are  billed  to  Medicare  as 
the  component  parts  of  those  sup- 
plies at  vastly  inflated  rates. 

For  examt»ic.  Li^e  newspaper 
found  that  medical  supplies  which 
cost  one  Nashvine  woman  $153.52 
were  billed  to  Mt^^icare  by  Nation- 
al Ostomy  at  $2.:'r  0. 


"This  appear?  -o  be  nothing  more 
than  out-and-out  thievery  of  our  tax 
dollars,"  Sasse-  ^.  uid. 

By  offering  mf^dical  supply  com- 
panies 100%,  ar.^  in  some  cases 
125%,  of  theii  TuM  retail  price  for 
medical  suppu^  sold  to  Medicare 
recipients,  Naticnai  Ostomy  enticed 
supply  companie:>  into  letting  it  han- 
dle their  Medicare  biili^igs. 

Documents  rneu  in  U.S.  District 
Court  in  PitibDurpa  show  National 
Ostomy  has  do"**  business  in  Penn- 
sylvania, Delaware,  New  Jersey, 
Maryland,  Virginia,  the  District  of 
Columbia,  Teya^  Arkansas.  Oklaho- 
ma, Georgia  ^"'^  Florida  as  well  as 
Tennessee. 

In  addition,  n;r.iical  suppliers  in 
Kansas  and  Uiah  iiave  been  ap- 
proached by  r^'aaonjl  Ostomy  sales- 
men, and  a  r'*'?.t:.1  company.  Phoe- 
nix Health  Care  Si-^^iiems  Inc.,  which 
also  has  hehiiquarters  in 
Greensburg,  °.  .  claims  in  its  sales 
literature  to  bp  -uing  business  in  35 
states. 

Phoenix,  the  ;;urent  company  of 
at  least  five  cuboidiary  companies, 
provides  an  arrav  of  services  and 
supplies  to  nursiiie:  i  lomes.  B 


45 


Chairman  Sasser.  Mr.  Thompson,  you  referred  in  your  opening 
statement  to  business  arrangements  between  a  company  called 
Phoenix  Health  Care  Systems,  Inc.  and  400  nursing  homes  in  35 
States.  Now,  you  published  a  story  yesterday,  I  think,  in  which  you 
outlined  the  business  arrangements  between  Phoenix  Health  Care 
Systems  and  400  nursing  homes  in  35  States.  Will  you  describe  for 
the  benefit  of  myself  and  Senator  Grassley  and  the  record  just  how 
this  scam  works? 

Mr.  Thompson.  As  best  we  can  determine,  Mr.  Chairman,  Phoe- 
nix Health  Care  Systems  creates  a  relationship  with  a  medical 
supply  manufacturer  which  allows  homes  operating  under  the 
Phoenix  system  to  buy  directly  from  the  manufacturer  at  reduced 
prices.  They  do  this  with  400  nursing  homes  and  25,000  patients, 
and  with  this  volume  of  business,  they  can  get  the  cost  down  very 
cheap,  much  cheaper  than  most  competitors  dealing  on  a  one-to- 
one  basis. 

Once  they  get  this  manufacturer  to  agree  to  sell  these  supplies  to 
their  distributors,  they  then  buy  the  invoices  from  their  distribu- 
tors at  a  greatly  inflated  price.  For  instance,  we  used  one  yesterday 
where  they  buy  something  that  costs  78  cents,  then  their  distribu- 
tor sells  it  for  $12.85,  and  Phoenix  Health  Care,  through  its  subsidi- 
ary Nursing  Home  Services,  then  bills  medicare  $9.  So,  they  build 
this  scheme  from  the  manufacturer,  that  goes  through  several 
people,  with  multiple  markups,  and  eventually  winds  back  up 
being  funded  by  medicare. 

Chairman  Sasser.  I  went  through  this  and  tried  to  follow  it 
through  your  story  yesterday,  and  trying  to  follow  it  here  right 
now,  it  is  a  pretty  complicated  procedure.  As  I  understand  it,  what 
you  have  got  is  a  whole  line  of  people  and  companies  that  are 
making  profits  on  small  items. 

Now,  the  example  you  were  using  was  a  catheter  strap.  As  I  un- 
derstand it,  a  nursing  home  subsidiary  supply  company  would  buy 
these  straps  in  bulk  for  78  cents  apiece.  And  then  Phoenix  bought 
them  from  the  nursing  home  for  $2.85,  for  a  profit  to  the  nursing 
home  of  285  percent.  Then  Phoenix,  in  turn,  would  give  the  straps 
back  to  the  nursing  home  and  would  bill  medicare  for  them  for  $9 
apiece.  So  Phoenix  had  another  profit  of  200  percent. 

Now,  not  only  was  the  government  liable  to  pay  this  profit,  or 
the  final  cost,  which  would  give  Phoenix  a  profit  of  200  percent. 
The  medicare  beneficiary  was  also  liable  for  this  exorbitant  profit, 
because  they  were  having  to  pay  20  percent  of  what  medicare  al- 
lowed. So  the  government  and  the  beneficiary  end  up  paying  $9  for 
a  catheter  strap  that  really  sells  for  78  cents.  Now,  is  that  the 
bottom  line  on  it? 

Mr.  Thompson.  That  is  what  it  amounts  to. 

Chairman  Sasser.  Well,  your  stories  suggested  that  the  company 
you  investigated  was  really  a  conglomerate  of  several  subsidiaries, 
really  sort  of  a  paper  company.  Would  that  be  a  fair  analysis? 

Mr.  Thompson.  Bob,  you  went  to  Pennsylvania  and  actually  fol- 
lowed that,  and  maybe  you  had  better  address  that. 

Mr.  Sherborne.  Senator,  I  do  not  know  whether  I  would  charac- 
terize them  as  paper  companies.  They  do  have  offices  in  Greens- 
burg,  Pennsylvania,  but  it  is  clear  that  there  is  a  whole  web  of 
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companies  chartered  out  of  the  home,  operated  out  of  this  one 
building,  and  that  new  companies  are  springing  up  all  the  time. 

Chairman  Sasser.  So,  what  you  have  got,  really,  are  sort  of 
paper  transactions  going  back  and  forth,  but  as  the  paper  transac- 
tions go  back  and  forth,  the  cost  of  the  item  to  medicare  keeps  on 
escalating. 

Mr.  Sherborne.  Absolutely. 

Chairman  Sasser.  Now,  you  reported  that  a  HCFA  official  told 
you  that  there  were  oodles  of  these  so-called  wholly-owned  subsidi- 
aries. That  is  where  the  wholly-owned  subsidiary  would  buy  the 
product  like  the  catheter  strap  we  are  talking  about,  as  an  exam- 
ple, for  a  certain  price  and  then  sell  it  to  its  parent  company  at  a 
substantial  markup,  and  then  bill  medicare  for  what  it  sold  it  to 
the  parent  company  for.  Is  that  what  we  are  seeing  here? 

Mr.  Sherborne.  No,  Senator,  not  exactly.  The  markups  that  we 
found  in  the  nursing  homes  are  used  as  an  incentive  to  get  the 
nursing  home  owners  to  sign  up  for  the  program,  so  that  Phoenix 
can  then  have  claims  to  submit  through  Pennsylvania.  If  they  ship 
supplies  directly  from  Pennsylvania  directly  to  a  nursing  home, 
they  would  still  be  able  to  bill  through  Pennsylvania  at  these 
higher  rates.  The  markups  are  not  making  Phoenix  more  money. 
They  are  simply  enlarging  their  customer  base.  They  are  used  as 
incentives  to  get  more  nursing  homes  to  join  the  program. 

Chairman  Sasser.  Well,  who  is  actually  making  the  money,  then, 
from  the  markups? 

Mr.  Sherborne.  Phoenix  Health  Care  is. 

Chairman  Sasser.  Pardon? 

Mr.  Sherborne.  Phoenix  is  making  part  of  it  and  the  nursing 
home  owners  are  making  part  of  it. 

Chairman  Sasser.  So,  they  are  marking  it  up  and  they  are  both 
getting  part  of  the  increased  profit  of  the  medical  equipment  that 
is  being  sold.  Well,  are  you  finding  this  to  be  the  case  in  other 
areas  other  than  

Mr.  Thompson.  Well,  we  certainly  found  it  to  be  the  case  in 
ostomy  supplies.  An  individual  ostomy  patient  who  walked  into  a 
medical  supplier  in  Nashville,  Tennessee,  and  buys  $150  worth  of 
supplies,  by  the  time  that  invoice  gets  to  Pennsylvania  Blue  Shield, 
it  is  $2,300,  so  certainly  it  is  in  that  area,  and  we  are  told  that  at 
one  time  there  were  more  than  2,000  individual  ostomy  patients 
doing  business  through  National  Ostomy  in  Tennessee  alone. 

Chairman  Sasser.  Well,  what  is  the  advantage  of  having  so 
many  different  companies?  Can  you  explain  that  to  me? 

Mr.  Thompson.  Well,  I  cannot,  with  any  great  certainty.  I  can 
certainly  tell  you  what  I  think  the  advantage  is.  For  instance,  Na- 
tional Ostomy's  medicare  payments  have  been  suspended  and  a  lot 
of  that  money  that  they  claim  is  due  is  in  an  escrow  account  and  is 
the  subject  of  a  lawsuit. 

It  appears  to  me  that  if  a  fellow  had  several  provider  numbers 
and  a  string  of  companies,  that  one  company  got  in  trouble,  it 
would  be  a  very  simple  matter  to  shift  the  billing  and  collecting  to 
another  company  under  another  provider  number,  and  as  complex 
as  we  found  the  medicare  system  to  be,  it  might  be  months  before 
that  was  ever  detected. 
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Chairman  Sasser.  What  you  have  got  in  the  medicare  payment 
system,  as  I  understand  it,  are  computers  dealing  with  other  com- 
puters. So,  one  advantage  that  a  business  could  have  if  they  have 
several  medicare  provider  numbers  is  that  they  can  spread  out  the 
evidence  of  over-billing  and  over-utilization  and  make  it  more  diffi- 
cult for  the  medicare  carrier  that  is  paying  the  claim  to  detect.  In 
other  words,  if  they  detect  a  problem  with  one  company  that  has 
got  a  medicare  provider  number,  then  the  parent  company  just 
simply  switches  to  another  company  with  another  medicare  provid- 
er number,  and  the  whole  business  just  keeps  rolling  on.  Is  that  the 
way  it  works? 

Mr.  Thompson.  That  certainly  appears  to  be  the  way  it  works. 
Mr.  Sherborne.  And  certainly  possible. 

Chairman  Sasser.  So,  they  are  just  able  to  shift  activities  from 
one  corporate  entity  to  another.  In  other  words,  the  person  making 
the  medicare  payment,  as  they  wise  up  to  what  might  be  over-pay- 
ment or  over-utilization  and  they  close  down  one  loophole,  then 
they  just  switch  to  another  medicare  provider  number  and  keep  on 
running  the  same  scam,  perhaps,  through  another  operation. 

Let  me  turn  now  to  Senator  Grassley,  to  see  if  he  has  any  ques- 
tions at  this  time. 

Senator  Grassley.  I  do  have  questions.  Before  I  ask  questions, 
though,  I  know  this  is  not  a  hearing  on  defense,  but  it  seems  to  me 
like  there  is  some  similarity.  [Laughter.] 

In  defense,  we  refer  to  this  as  the  "daisy  chain."  We  have  pliers, 
we  have  had  cases  of  pliers  that  would  cost  $7.50,  and  by  the  time 
they  were  worked  through  four  other  companies,  the  price  would 
come  up  to  $758,  that  being  the  case  of  the  Air  Force. 

Just  last  summer,  the  Navy  was  buying  a  urinal  that  would  cost 
$140,  and  it  went  through  four  other  companies,  until  eventually 
the  Navy  paid  $640  for  it,  when  they  actually  got  it. 

Usually,  this  would  involve  a  consortium  of  manufacturers  to  go 
from  one  to  the  other  to  get  it  from  this  point  to  get  up  here.  Now, 
not  being  a  lawyer,  I  am  not  sure  I  can  speak  specifically  to  this, 
but  I  am  not  so  sure  that  is  against  DOD — it  is  against  DOD  policy, 
but  I  do  not  know  whether  it  is  illegal.  It  ought  to  be  illegal,  it 
seems  to  me. 

In  this  instance,  have  we  come  to  the  conclusion  that  there  is 
violation  of  fraud  laws  here? 

Chairman  Sasser.  Well,  if  you  are  asking  me.  Senator  Grassley, 
there  is  evidence  perhaps  of  kickbacks,  but  Mr.  Thompson  indicat- 
ed- 
Senator  Grassley.  Well,  criminal  activity. 

Chairman  Sasser  [continuing].  Indicated  in  his  opening  state- 
ment, though,  however,  that  most  of  what  they  have  uncovered,  at 
least  with  regard  to  perhaps  one  of  their  investigations  in  Pennsyl- 
vania, although  the  charges  are  outrageously  high,  it  does  not 
appear  they  violated  the  law,  as  I  understood  Mr.  Thompson. 

Senator  Grassley.  From  that  standpoint,  then,  that  is  very  simi- 
lar to  the  situation  with  the  Defense  Department.  So,  we  have  a 
"daisy  chain"  now  in  health  care  supplies. 

For  either  one  of  you,  in  one  of  your  articles  in  the  Tennessean 
on  April  9th  of  this  year,  you  noted  that  about  $12  billion  was 
wasted  yearly  in  the  Federal  health  care  system  through  inefficien- 
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cies  and  abuses.  I  would  like  to  have  you  elaborate  a  bit  for  the 
record,  where  does  the  figure  come  from,  and  does  it  refer  to  medi- 
care programs  only? 

Mr.  Thompson.  Well,  the  figure  comes  from  HCFA,  the  financing 
agency  for  the  Health  and  Human  Services,  and  it  does  cover  medi- 
care, but  it  also  covers  medicaid,  as  I  understand  it,  so  you  have 
got  two  programs  that  deal  in  health  care  that  could  amount  to  $12 
billion  a  year  in  abuse  and  negligence. 

Senator  Grassley.  One  of  the  things  that  interests  me,  quite 
apart  from  the  matter  of  fraud  and  abuse,  and  this  fraud  and 
abuse  is  bad  enough,  is  whether  we  are  simply  paying  much  too 
much  for  some  of  these  products  in  the  Medicare  Program,  even 
though  there  are  instances  in  which  providers  are  scrupulously  fol- 
lowing established  law  and  regulation.  Have  you  formed  any  view 
on  that  during  your  investigation?  Even  if  there  is  not  any  fraud, 
are  we  paying  too  much  for  this  stuff? 

Mr.  Thompson.  I  think  in  many  instances  medicare  is  paying 
much  too  much,  and  the  unbundling  of  supplies  is  so  confusing  to 
try  to  get  into  that  area  as  to  what  is  and  what  is  not  legal.  In  fact, 
we  have  asked  several  people  just  flat  out,  is  unbundling  illegal, 
and  the  best  answer  we  have  got  so  far  is  that  the  unbundling  con- 
cept is  permitted,  the  practice  of  unbundling  is  permitted,  except 
where  it  is  specifically  prohibited.  Now,  that  does  not  tell  me  a  lot, 
but  that  is  the  best  answer  we  have  come  up  with. 

Mr.  Sherborne.  If  I  may.  Senator,  you  ask  if  medicare  is  paying 
too  much,  some  kinds  of  ostomy  supplies,  the  medicare  carrier  in 
Pennsylvania  pays  twice  as  much  as  the  medicare  carrier  in  Ten- 
nessee does.  Yet,  you  can  go  into  a  drug  store  in  Pittsburgh  and 
buy  those  supplies  for  less  than  you  can  go  in  a  store  in  Nashville 
and  buy  them. 

Senator  Grassley.  During  the  course  of  your  investigation,  have 
you  ever  come  to  any  conclusion  as  to  whether  or  not  some  of  the 
people  you  have  determined  are  clearly  involved  in  fraud  have 
been  involved  in  other  areas  of  criminal  activity? 

Mr.  Thompson.  That  is  a  very  hard  thing  to  determine.  We  are 
in  the  process  of  trying  to  determine  that,  and  we  even  went  so  far 
as  to  get  an  application  for  provider  number  for  people  wanting  to 
become  medicare  providers,  and  there  is  very  little  background  in- 
formation even  sought  on  that,  and  there  is  no  provision  that  you 
even  have  to  tell  the  truth,  so  it  is  very  hard  to  determine,  and  I  do 
not  think  medicare  could  tell  you. 

Senator  Grassley.  You  do  not  know,  then,  whether  there  is 
movement  for  a  lot  of  career  criminals  to  enter  into  this  business? 

Mr.  Thompson.  We  do  not. 

Senator  Grassley.  Did  you  ever  find  out  just  how  much  National 
Ostomy  had  bilked  of  the  Federal  Government? 

Mr.  Thompson.  We  know  in  a  1-year  period  they  were  paid  $2 
million,  but  how  much  of  that  was  legitimate  and  at  a  fair  and  rea- 
sonable price,  there  is  no  way  to  determine. 

Senator  Grassley.  Well,  that  was  my  understanding  from  the 
Department  of  HHS. 

Mr.  Thompson.  The  department  has  said  that  type  of  informa- 
tion is  proprietary  information,  and  it  makes  it  very  difficult  to  try 
to  make  those  kinds  of  determinations,  when  that  information 
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which  the  two  sitting  at  this  table  certainly  believes  is  public  infor- 
mation and  should  be  made  public,  when  that  is  held  as  proprie- 
tary information. 

Senator  Grassley.  As  far  as  I  can  tell  from  the  article  in  the 
Tennessean,  National  Ostomy  was  dealing  with  individual  medi- 
care patients  and  medical  equipment  suppliers.  Did  you  also  find 
this  kind  of  purchasing  activity  on  the  part  of  nursing  homes  and 
medical  clinics  on  one  hand,  and  medical  equipment  suppliers  on 
the  other? 

Mr.  Thompson.  We  found  it  in  both  areas,  right? 

Mr.  Sherborne.  Yes;  are  you  asking  were  they  doing  business 
with  nursing  homes,  as  well  as  medical  equipment  suppliers? 

Senator  Grassley.  Yes. 

Mr.  Sherborne.  Oh,  very  much  so,  yes. 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Thank  you  very  much.  Senator  Grassley. 

I  think  the  analogy  between  some  of  the  things  that  these  report- 
ers have  uncovered  here  and  some  of  the  problems  we  have  had  in 
years  past  in  the  Defense  Department  is  a  point  well  made.  I  well 
remember  when  we  found  the  Defense  Department  was  purchasing 
something  called  an  AW  ACS  radar  antenna  adjuster  for  hundreds 
of  dollars,  and  it  turned  out  that  it  was  a  very  small  Allen  wrench, 
which  you  could  buy  in  the  hardware  store  for  something  like  65 
cents.  I  think  we  are  seeing  some  of  the  same  things  here. 

You  ask  about  prices,  and  perhaps  the  staff  would — do  we  not 
have  a  chart  on  some  of  these  prices?  Yes,  if  you  will  put  that  up. 
You  see  here  we  find  in  this  chart  a  commode  chair  that  costs  $28 
to  manufacture,  as  I  understand  it,  Tennessee  medicare  will  reim- 
burse that  for  $85,  and  Pennsylvania  will  reimburse  it  at  $95. 

A  seat-lift  chair  that  costs  $280,  Tennessee  medicare  will  reim- 
burse at  $699,  and  Pennsylvania  will  reimburse  at  $881. 

Now,  this  is  a  most  flagrant  example,  a  wheelchair  pad,  which 
costs  $8,  will  be  reimbursed  in  Tennessee  by  medicare  for  $42,  re- 
imbursed in  Pennsylvania,  this  $8  item  will  be  reimbursed  for  $248. 
Now,  there  we  are  getting  close  to  our  AW  ACS  antenna  adjuster 
that  we  had  a  few  years  ago. 

A  hospital  bed  that  costs  $647,  in  Tennessee  will  be  reimbursed 
for  $1,191,  and  in  Pennsylvania  for  $1,632. 
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The  staff  has  given  me  a  heating  pad  here.  Now,  this  is  a  special 
heating  pad,  as  I  understand  it,  that  is  a  moist  heating  pad,  which 
is  used  by  older  medicare  patients  who  have  a  problem  with  arthri- 
tis, and  the  cost  to  manufacture  this  pad  is  $8,  but  the  Florida  med- 
icare reimbursement  rate  is  $20,  Pennsylvania  medicare  reimburse- 
ment rate  is  $53,  California  reimbursement  rate  is  $65,  Tennessee 
medicare  reimbursement  rate  is  $66.  So,  it  costs  $8  to  manufacture. 
Florida  medicare  reimburses  it  for  $20,  and  it  goes  all  the  way  up 
to  $66  reimbursement  in  Tennessee,  so  it  seems  to  be  a  standard 
practice  here. 

Here  is  another  item.  This  is  an  air  mattress  and  pump,  and  this 
is  used  for  older  medicare  patients  who  are  confined  to  bed.  As  I 
understand  it,  it  prevents  bed  sores  from  developing,  and  the  cost 
of  manufacture  of  this  air  mattress  with  a  pump  is  $76.50.  In  Cali- 
fornia, they  reimburse  it  for  $142.33,  in  Tennessee  they  will  reim- 
burse it  for  $303.21,  and  in  Pennsylvania,  the  $76  air  mattress  is 
reimbursed  for  $823. 

Senator  Grassley,  we  are  seeing  some  things  here  that  make 
even  some  of  our  purchases  in  the  Department  of  Defense  look  like 
good  business,  when  you  see  the  markup  on  some  of  these  items. 

Senator  Grassley.  Does  this  always  involve  the  actual  purchase 
of  equipment,  or  have  you  run  into  the  same  activity  where  there 
is  rental  of  equipment,  or  weren't  any  of  your  investigations  in  the 
area  of  rental? 

Mr.  Thompson.  Our  investigations  have  not  been  in  the  area  of 
rental  yet,  but  we  are  going  in  that  direction. 

Senator  Grassley.  I  have  had  some  instances  in  my  State  where 
equipment  has  been  rented  by  so  much  a  month,  and  it  just  goes  on 
and  on  and  on,  and  maybe  after  3  months  you  have  paid  enough  to 
pay  for  it,  but  they  still  keep  on  renting  it.  It  seems  to  me  like  a 
simple  matter  that,  you  know  what  the  cost  of  it  is  and  maybe  you 
want  to  rent  it  because  you  do  not  know  if  you  will  have  to  keep  it 
for  a  long  time,  but  there  is  a  point  where  you  paid  for  it,  and  you 
should  not  have  to  pay  for  it  two  or  three  times. 

Mr.  Thompson.  Correct. 

Mr.  Sherborne.  Senator,  I  think  that  HCFA  has  addressed  that 
in  some  way.  As  I  say,  we  have  not  addressed  this  in  our  investiga- 
tion yet,  but  we  have  been  told  that,  for  some  items,  anyway,  they 
have  now  put  limits  on,  a  15-month  limit  on  rentals. 

Chairman  Sasser.  Senator  Grassley,  this  might  be  a  matter  that 
we  had  better  address  to  the  Inspector  General.  I  think  the  Inspec- 
tor General  might  have  a  better  handle  on  this,  perhaps,  than  our 
reporter  friends  do. 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Gentlemen,  I  want  to  thank  you  very  much 
for  appearing  here  today.  Quite  frankly,  I  think  you  have  per- 
formed a  substantial  service  through  your  investigation  and 
through  your  articles.  You  certainly  attracted  this  Senator's  atten- 
tion with  your  articles  that  appeared  in  the  Nashville  Tennessean, 
and  I  think  you  provided  a  lot  of  detail  about  how  medicare  has 
been  bilked  in  at  least  one  or  two  areas,  and  we  are  going  to  con- 
tinue to  work  on  some  remedies. 
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I  thank  you  very  much  for  your  appearance  here  today,  and  we 
certainly  are  going  to  include  your  investigative  articles  in  the 
hearing  record. 

Gentlemen,  thank  you  very  much. 

Mr.  Thompson.  Thank  you. 

Mr.  Sherborne.  Thank  you. 

Chairman  Sasser.  Our  next  witness  is  Mr.  Richard  Kusserow, 
the  Inspector  General  for  the  Department  of  Health  and  Human 
Services. 

Now,  I  might  say  for  the  benefit  of  the  audience  that  Mr.  Kusser- 
ow's  office  has  been  responsible  for  millions  of  dollars  in  savings  to 
medicare  and  to  other  Human  Services  programs.  This  is  an  In- 
spector General's  office  that  appears  to  be  working  very  well  and 
appears  to  be  very  conscientious  in  its  approach. 

Mr.  Kusserow,  we  applaud  the  efforts  of  your  office,  and  we  ap- 
preciate you  working  so  closely  with  our  Budget  Committee  staff 
here,  as  we  have  been  looking  into  this  whole  matter  and  develop- 
ing our  own  investigation.  Mr.  Kusserow  is  joined  by  Mr.  James 
Cottos.  Mr.  Cottos  is  the  Regional  Inspector  General  from  Atlanta, 
Georgia. 

Gentlemen,  we  thank  you  for  joining  us,  and  we  will  turn  to  you, 
Mr.  Kusserow,  for  any  statement  or  observations  you  might  wish  to 
make  at  this  time. 

STATEMENT  OF  RICHARD  P.  KUSSEROW,  INSPECTOR  GENERAL, 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES;  ACCOMPA- 
NIED BY  JAMES  COTTOS,  REGIONAL  INSPECTOR  GENERAL  FOR 
INVESTIGATIONS 

Mr.  Kusserow.  Thank  you,  Mr.  Chairman. 

At  the  outset,  let  me  say  that  I  have  a  rather  lengthy  statement, 
and  I  would  like  to  submit  that  for  the  record  and  perhaps  I  can 
highlight  from  that  and  then  reserve  as  much  time  as  possible  for 
the  questions  that  you  might  have  for  us. 

Chairman  Sasser.  All  right.  Your  entire  statement  will  be  in- 
cluded in  the  record  as  if  read,  and  proceed  if  you  wish  to  summa- 
rize it. 

Mr.  Kusserow.  Thank  you,  Mr.  Chairman. 

Indeed,  we  are  pleased  to  have  the  opportunity  not  only  to  testify 
here  today,  but  to  work  with  the  committee  staff  in  looking  at  the 
whole  area  of  durable  medical  equipment,  the  reimbursement  poli- 
cies, and  also  the  vulnerabilities  that  lead  to  fraud  and  abuse  in 
the  Medicare  Program. 

One  of  the  things  that  I  would  also  like  to  pick  up  on  is  one  of 
your  kind  comments  that  you  and  Senator  Grassley  had  in  intro- 
ducing us  and  that  is  that  I  have  indeed  been  around  a  long  time.  I 
go  back  to  being  the  first  assistant  secretary  selected  in  the  Reagan 
administration  for  our  Department  and  as  the  independent  Inspec- 
tor General,  and  I  can  assure  you  that,  by  far,  I  have  outlived  ev- 
erybody else  in  the  Department  that  had  been  appointed. 

When  I  arrived  in  1981,  it  was  clear  that  there  were  a  lot  of 
problems  that  we  had  to  address  in  the  Department,  as  was  evi- 
denced by  the  fact  that  we  had,  as  a  result  of  our  efforts,  166  suc- 
cessful prosecutions,  and  31  sanctions  of  people  in  the  health  care 
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financing  programs  who  were  engaging  in  fraudulent  or  abusive 
practices.  We  were  also  very  proud  of  the  fact  that  we  had  $165 
million  in  fines,  savings,  restitutions  and  recoveries. 

Well,  those  166  convictions  last  year  rose  to  1,310  criminal  con- 
victions last  year.  A  quick  guess  would  be  that  the  rise  is  in  excess 
of  800  percent.  The  31  sanctions  and  administrative  prosecutions 
rose  to  over  800.  The  $165  million  went  to  $5.6  billion.  So,  I  think  it 
can  be  said  that  we  have  made  some  progress  in  dealing  with  areas 
where  there  are  fraud  and  abuse  in  our  programs,  but  I  think  what 
this  hearing  has  already  indicated  is  that  we  have  a  long  way  to 
go,  before  we  can  declare  victory. 

I  am  also  pleased  that  the  committee  has  chosen  to  have  NAMES 
come  in  behind  us  to  speak  for  the  industry.  I  just  wanted  to  throw 
my  two  cents  worth  on  that,  after  working  with  them  for  nearly  10 
years.  I  can  assure  you  that  they  represent  a  very  powerful,  credi- 
ble and  ethical  voice  for  the  industry,  and  I  think  they  will  be  very 
helpful  in  this  regard  with  the  committee. 

Medicare,  as  has  already  been  pointed  out,  helps  pay  medical 
costs  for  about  35  million  elderly  Americans.  It  was  originally  de- 
signed as  an  acute  care  program,  to  help  people  who  require  assist- 
ance to  get  back  on  their  feet.  It  was  never  really  contemplated,  for 
example,  that  we  would  have  many  of  the  durable  medical  equip- 
ment items  that  we  are  talking  about  today  included  in  payment. 
It  was  only  those  items  that  would  assist  people  getting  back  on 
their  feet  after  an  acute  care  episode  that  medicare  should  pay  for. 

However,  early  on  in  the  program,  it  seemed  that  medicare  had 
almost  unlimited  funding  and  they  began  to  extend  the  use  of  med- 
icare for  payment  for  equipment  and  supplies.  It  has  now  reached 
the  point  where  even,  by  Washington  standards,  that  blip  in  ex- 
penditures has  reached  the  point  where  you  can  see  it.  When  you 
get  up  to  around  $3  billion,  even  in  this  town,  it  becomes  signifi- 
cant money. 

As  we  have  gone  through  and  looked  at  a  whole  series  of  prob- 
lems which  I  have  recounted  in  our  formal  testimony  for  the 
record,  we  have  done  a  lot  of  work  in  this  area  that  points  out  over 
the  years  many,  many  problems. 

The  Health  Care  Financing  Administration,  as  was  pointed  out, 
administers  two  major  health  care  financing  programs,  medicare  as 
well  as  the  Federal  portion  of  medicaid.  As  was  pointed  out  already 
in  your  introductory  remarks,  we  are  talking  about  a  big  pot  of 
money. 

The  Health  Care  Financing  Administration,  by  itself,  represents 
12  percent  of  the  outlays  of  the  Federal  Government.  If  continuing 
trends  go  on  the  way  they  have  been,  the  Health  Care  Financing 
Administration  will  be  larger  than  the  Defense  Department  here  in 
about  another  decade,  so  we  are  talking  about  a  growth  industry, 
we  are  talking  about  the  rate  of  inflation  in  that  the  program 
being  twice  and  thrice  the  overall  inflation  rate,  and  has  been  ever 
since  the  advent  of  this  program  in  1965. 

We  have  seen  that  there  are  ongoing  vulnerabilities  in  our  pro- 
grams. One  of  the  major  vulnerabilities  in  durable  medical  equip- 
ment and  supplies  is  that  oftentimes  the  patient  is  brought  into  the 
picture  to  order  the  supply,  and  the  patient  oftentimes  does  not 
really  understand  what  goes  into  it  and  they  told  that  it  is  some- 
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thing  you  are  entitled  to  and  it  is  something  you  do  not  have  to 
pay  for. 

So,  it  is  a  lot  easier,  when  people  are  told  you  can  buy  things  by 
writing  checks  on  somebody  else's  account,  and  I  think  that  is  what 
we  have  in  some  cases  analogous  to  here.  Therefore,  the  normal 
checks  on  the  marketplace  are  not  there;  and  that  is  you  cannot 
rely  upon  the  purchaser  to  be  prudent  and  keep  the  price  down. 

We  have  already  had  in  the  previous  panel  a  lot  of  discussion  as 
to  how  costs  are,  in  fact,  inflated.  We  included  in  our  testimony 
similar  charts  to  what  you  already  had  presented  to  you  today, 
that  shows  you  that  you  can  have  a  1,000  percent  differential  in 
what  medicare  will  pay  for  the  product  based  on  where  the  bill  is 
submitted  and  to  what  carrier. 

There  have  been  a  lot  of  efforts  over  the  years  to  try  to  control 
what  is  paid  in  this  area,  and  we  have  had  some  limited  success, 
but  as  I  will  later  go  on  to  point  out  in  my  testimony,  we  still  have 
a  long  way  to  go. 

Among  the  major  problems  that  we  have  encountered — and  I 
have  a  number  of  case  examples  in  the  testimony,  but  I  would  like 
at  this  point  just  to  highlight  the  different  types  of  modus  operandi 
that  we  have  encountered  that  give  rise  to  the  type  of  abuse  that 
we  are  talking  about  today.  One  is  the  whole  notion  of  carrier 
shopping. 

As  has  already  been  suggested,  depending  upon  where  you 
submit  your  bills  determines  how  much  you  are  going  to  be  paid 
for  that  product.  If  you  are  a  careful  shopper  and  you  are  not  en- 
tirely scrupulous  about  how  you  do  business,  you  can  probably  find 
the  weak  links  in  the  medicare  system  and  find  the  carriers  that 
have  very  ineffective  screens  or  are  not  very  good  about  the  way 
they  go  about  doing  business  and,  therefore,  maximize  your  reim- 
bursement by  sending  those  items  that  will  give  you  the  most  reim- 
bursement through  those  particular  carriers. 

As  you  also  pointed  out  just  a  few  moments  ago  in  the  charts 
that  your  staff  has  prepared  for  you  at  the  hearing  here,  it  is  not 
always  consistently  one  carrier  higher  on  all  of  the  products.  It 
maybe  they  are  higher  in  some  products,  but  lower  in  other  prod- 
ucts, and  so  what  you  may  see  is  that  a  company  may  choose  to 
send  certain  lines  of  business  through  one  carrier,  but  divert  an- 
other line  of  products  through  a  different  carrier,  in  order  to  con- 
tinue to  maximize  the  reimbursement  rates. 

We  also  have  talked  for  some  time  during  the  course  of  this 
hearing  about  unbundling  and  how  that  inflates  charges  on  the  bil- 
lings, by  billing  for  the  individual  parts  of  the  product,  rather  than 
the  product  itself. 

We  also  have  been  very  concerned  about  high  pressure  and  un- 
scrupulous marketing  practices  by  some  durable  medical  equip- 
ment suppliers  that  go  beyond  mass  media  advertisement  to  tele- 
marketing, calling  people  at  their  homes,  and  I  can  assure  you  that 
the  elderly  people  are  particularly  vulnerable  to  this  kind  of  an  ap- 
proach, will  talk  to  them  about  what  products  they  need  and  how 
they  need  it,  in  order  to  initiate  on  their  part  a  willingness  to  sign 
for  something. 

As  you  pointed  out  in  your  opening  introductory  remarks,  Mr. 
Chairman,  they  then  use  that  against  the  patients'  physicians, 
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saying  your  patients  wants  this  and  you  have  to  sign  it,  in  order  to 
get  that  product  to  that  person,  if  you  do  not  sign  it,  then  there  is  a 
real  doubt,  we  can  put  a  real  doubt  in  that  patient's  mind  as  to 
whether  you  are  really  looking  out  for  their  best  interest,  a  very 
reprehensible  practice,  but  I  will  assure  you  quite  well  documented 
around  the  country. 

We  also  have  the  use  of  false  certificates  of  medical  necessity. 
There  is  a  requirement  that  says  before  medicare  will  pay  for  these 
products,  that  you  have  to  have  this  kind  of  certificate  on  file  to 
show  that  this  product  is,  in  fact,  necessary,  and  it  has  got  to  be 
signed  by  the  physicians. 

Well,  we  found  that  some  unscrupulous  suppliers  will  go  through 
the  motions  of  trying  to  leverage  the  physician  to  sign  off  on  the 
necessity,  but  will  actually  fabricate  or  falsify  or  forge  the  physi- 
cian's signature,  in  order  to  be  able  to  submit  the  bill. 

Then  is  the  whole  notion  of  the  provider  number  shell  game, 
whereby  you  have  providers  get  a  lot  of  numbers,  and  they  then 
use  these  numbers  sometimes  to  bill  for  the  same  product  or  serv- 
ice twice,  but  under  a  different  number,  slightly  changing  it,  so  it 
does  not  get  caught  in  the  screens,  sending  it  through  carriers  that 
may  not  have  screens  that  are  as  efficient  in  finding  those  kinds  of 
problems,  or  sometimes  act  as  an  alternate  loop,  whereby,  if  they 
do  get  in  trouble,  they  can  just  shift  their  business  through  a  dif- 
ferent provider  number  and  continue  receiving  payment.  It  is,  in 
fact,  a  continuing  problem. 

Among  the  various  reports  that  we  have  issued  recently  that 
really  look  at  some  of  the  areas  of  major  abuse,  we  will  make  avail- 
able to  the  committee,  and  that  is,  for  example,  a  report  on  trans- 
cutaneous electrical  nerve  stimulators  or  TENS  units.  It  is  the 
same  kind  of  thing,  it  is  a  battery  operated  unit,  it  is  of  question- 
able value  for  all  patients,  but  for  some  

Chairman  Sasser.  What  is  this,  Mr.  Kusserow? 

Mr.  Kusserow.  They  are  called  TENS  units,  they  are  transcu- 
taneous electrical  nerve  stimulators,  and  basically  what  it  does  is 
have  a  low-level  electrical  impulse  that  sometimes  will  assist  in 
certain  types  of  ailments  and,  therefore,  could  be  used  to  receive 
billings. 

There  are  a  lot  of  special  problems  in  that,  but  what  we  did  find 
is,  in  that  case,  over  a  third  of  all  billings  in  1989  for  these  units 
were  not  necessary,  that  it  was  not  a  useful  product  in  many  cases 
where,  indeed,  it  had  been  prescribed  for  beneficiaries. 

We  have  also  had  a  lot  of  studies  that  have  been  done  on  seat-lift 
chairs,  which  has  been  a  major  area  of  abuse  over  the  years.  We 
have  also  had  special  reports  looking  at  power-operated  vehicles 
that  suggest  that  nearly  two-thirds  of  the  beneficiaries  who  re- 
ceived power-operated  vehicles  apparently  did  not  really  meet  the 
coverage  requirements. 

Chairman  Sasser.  Two-thirds  of  the  people  who  received  power- 
operated  vehicles  did  not  need  them? 

Mr.  Kusserow.  Did  not  need  them. 

Now,  when  we  do  these  studies,  not  only  do  we  do  a  medical 
review,  Mr.  Chairman,  but  we  also  go  to  the  beneficiaries  them- 
selves and  contact  them  personally  and  get  first-hand  observations 
about  it,  to  validate  the  finding. 
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There  has  also  been  a  lot  of  abuse  in  the  reimbursement  for  at- 
home  oxygen  care.  We  had  a  great  increase  in  the  number  of 
oxygen  concentrators  going  to  our  beneficiaries.  We  have  found  a 
lot  of  abuses  over  the  years  in  that  area. 

We  have  also  looked  at  a  number  of  other  types  of  devices  and 
medical  equipment  that  seemed  to  suggest  to  us  that  this  continues 
to  be  one  of  the  areas  that  is  most  subject  to  abuse,  if  not  outright 
fraud. 

I  would  just  like  to  highlight  some  areas  that  might  be  worthy  of 
consideration  for  the  committee  in  examining  this  set  of  problems 
and  might  help  lead  to  some  solutions. 

First  of  all,  we  feel  very  strongly  that  the  physicians  should  be 
required  to  sign  the  certificate  of  medical  necessity  within  45  days 
of  the  last  exam  or  treatment,  that  there  should  be  a  nexus  be- 
tween the  examination  and  the  ordering  of  the  product. 

They  also  should  require  that  this  certificate  of  medical  necessity 
include  a  statement  that  "willful  and  intentional  misrepresenta- 
tion of  facts  would,  in  fact,  constitute  a  fraud  and  be  actionable  as 
such." 

We  also  had  recommendations  in  our  reports  that  HCFA  should 
really  develop  a  contract  performance  evaluation  program  stand- 
ard for  provider  number  assignment  function,  that  is,  to  really 
tighten  up  on  the  issuance  of  the  provider  numbers. 

As  the  last  panel  pointed  out,  almost  anybody  can  get  a  provider 
number  or  you  can  get  a  lot  of  provider  numbers.  That  process 
really  needs  to  be  tightened  up,  so  that  you  do  not  have  somebody 
with  a  whole  kit  bag  of  different  names  in  which  they  can  submit 
bills,  especially  when  they  get  into  trouble  or  they  want  to  try  to 
find  a  way  in  which  they  can  bill  multiply  for  the  same  service,  but 
under  different  numbers. 

We  also  have  a  standing  recommendation  with  HCFA  that  they 
really  need  to  change  the  regulation  concerning  the  point  of  sale. 
Much  has  been  said  already  about  this  notion  of  when  does  a  carri- 
er come  in.  Why  would  bills  for  services  or  products  that  were 
made  in  Tennessee  be  going  to  Pennsylvania  or  to  California  or 
Florida?  Why  would  that  be  the  case? 

One  of  the  things  that  we  feel  should  be  required  is  that  pay- 
ment by  the  carrier  servicing  the  address  area  of  the  resident  of 
the  beneficiary  should  control  where  the  bill  should  go,  and  they 
should  not  permit  this  carrier  shopping,  if  you  will,  for  pajonent. 

Consideration  might  also  be  given  to  make  it  an  illegal  practice 
to  contact  medicare  beneficiaries  directly  for  products  that  are  in- 
tended to  be  billed  by  medicare.  I  cannot  tell  you  how  frustrating  it 
is  for  our  people,  when  we  go  out  and  talk  to  the  elderly  and  to 
find  out  they  have  been  put  under  pressure  by  high-pressure  sales- 
men on  things  they  do  not  really  understand  and  are  almost  forced 
to  take  products  they  never  use  and  never  did  want  to  have.  It 
seems  to  me  there  should  be  some  sort  of  prohibition  on  that. 

It  is  also  clear  that  terminology  is  a  major  problem  in  this  area, 
and  what  we  really  do  not  have  in  this  one  area  of  reimbursement 
for  medicare  is  acceptable  definitions  for  DME  supplies  and  equip- 
ment. We  really  do  not  seem  to  know  exactly  what  it  is  that  we  are 
paying  for.  We  really  should  have  some  better  definitions. 
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We  also  believe  that  there  should  be  a  national  single  pricing 
schedule  that  should  be  established  for  all  durable  medical  equip- 
ment and  supplies,  and  this  national  schedule  could  take  into  con- 
sideration some  market  variations. 

Now,  in  1987,  there  had  been  some  attempt  by  Congress  to  ad- 
dress this  area,  whereby,  in  OBRA  87,  that  the  required  fee  sched- 
ules for  every  carrier,  but  there  are  57  carriers  and,  therefore,  you 
had  57  different  fee  schedules  and  that  did  not  seem  to  work. 

Now,  OBRA  1990  tried  to  reduce  variations  which  did  range,  as 
already  has  been  pointed  out,  well  over  1,000  percent  around  the 
country,  and  to  have  some  sort  of  a  national  weighted  average  of 
charges. 

I  think  we  really  need  to  go  back  to  the  issue  of  a  national  single 
pricing  schedule  that  is  related  to  Senator  Grassley's  comment, 
that  has  to  be  related  to  either  the  purchase  price,  the  original  pur- 
chase price  or  the  manufactured  price. 

We  do  have  many  reforms  that  OBRA  90  brought  into  being,  and 
one  of  the  things  that  we  have  been  pushing  very,  very  hard  is  for 
the  Health  Care  Financing  Administration  to  take  aggressive  steps 
to  vigorously  implement  some  of  the  reforms  that  are  already  in 
law  to  curtail  these  kinds  of  problems. 

The  last  point  that  I  would  make,  Mr.  Chairman,  is  that  we  do 
not  have  a  standardized  system.  You  know,  we  have  a  Federal  pro- 
gram that  is  federally  administered,  and  yet,  depending  upon 
where  you  are  in  the  country,  you  have  variations.  I  would  submit 
to  you  that  might  be  reasonable  in  medicaid,  where  it  operates 
under  State  law  and  would  have  variances  that  you  would  expect, 
but  I  do  not  know  why  we  would  have  any  variation  in  medicare.  It 
is  a  Federal  program  by  Federal  standards,  and  I  think  there 
should  be  some  sort  of  greater  standardization  of  the  whole  carrier 
system  that  we  have  in  the  United  States. 

Also,  I  think  that  it  would  be  prudent  to  examine  whether  we 
really  needed  57  carriers.  Maybe  fewer  carriers  might  be  better. 
Now,  I  could  understand  back  in  the  days  in  which  medicare  was 
created,  that  with  technology  being  the  state  it  was,  that  you  would 
want  to  have  a  lot  of  different  systems.  But  in  this  day  and  age,  for 
payment  systems,  you  could  have  one  giant  computer  pay  exactly 
the  same,  with  the  same  degree  of  timeliness,  at  the  same  rates, 
and  the  technology  is  there.  It  is  just  that  public  policy  has  not 
caught  up  with  technology,  and  it  is  perhaps  worthy  of  exploration. 

Also,  the  very  last  point  that  I  would  make  is  that  right  now 
there  is  very  little  incentive  to  these  carriers,  in  fact,  which  are 
our  first  line  of  defense,  very  little  incentive  for  them  to  really  put 
a  lot  of  effort  into  both  pre-payment/ post-payment  reviews,  and,  I 
will  assure  you,  extremely  little  incentive  to  report  to  the  investi- 
gators of  our  office  where,  in  fact,  they  have  encountered  potential 
fraud. 

We  are  being  aggressively  out  there,  but  the  point  is  how  much 
is  unknown,  how  much  is  not  being  reported,  that  is  bothering  us, 
as  well.  If  we  can  sharpen  up  the  definition,  so  it  is  clear,  put  a 
bright  line  as  to  what  is  permissible  and  what  is  not  permissible,  if 
we  can  give  encouragement  incentives  to  carriers  to  do  a  more  ag- 
gressive job  in  screening  the  system  and  where  they  find  that 
somebody  is  attempting  to  abuse  the  system  or  engaged  in  fraudu- 
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lent  activity,  report  it  to  the  Inspector  General,  and  if  we  can  make 
a  few  legislative  changes  about  standardizing  the  fee  schedules,  I 
would  tell  you,  Mr.  Chairman,  that  in  very  short  order,  a  lot  of  the 
things  that  you  are  encountering,  a  lot  of  the  things  that  your  staff 
is  investigating  today  would  not  be  out  there  too  much  longer. 

With  that,  Mr.  Chairman,  let  me  reserve  whatever  time  remains 
to  answer  any  questions  that  you  and  the  committee  might  have. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Kusserow. 

[The  prepared  statement  of  Mr.  Kusserow  follows:] 

Prepared  Statement  of  Richard  P.  Kusserow,  Inspector  General,  Office  of 
Inspector  General,  Department  of  Health  and  Human  Services 

Good  afternoon,  Mr.  Chairman,  and  members  of  the  committee.  I  am  Richard 
Kusserow,  Inspector  General  for  the  Department  of  Health  and  Human  Services.  I 
am  accompanied  today  by  James  Cottos,  Regional  Inspector  General  for  Investiga- 
tions. We  are  pleased  to  have  the  opportunity  to  report  on  our  office's  progress  in 
investigating  Medicare  fraud,  particularly  the  magnitude  of  fraudulent  practices  in- 
volving durable  medical  equipment  (DME).  In  our  testimony,  we  will  discuss  how 
furnishing  DME  to  Medicare  beneficiaries  has  led  to  a  booming  business  for  some 
suppliers.  We  have  seen  a  growing  trend  in  this  area,  and  this  trend  can  be  linked  to 
the  fact  that  very  lucrative  returns  can  be  realized  from  Medicare  in  this  business. 
While  many  of  these  suppliers  are  certainly  legitimate,  some  are  questionable, 

INTRODUCTION 

Medicare,  authorized  by  title  XVIII  of  the  Social  Security  Act,  helps  pay  medical 
costs  for  about  35  millior  aged  and  disabled  people.  Medicare  provides  two  forms  of 
protection.  Part  A — hospital  insurance — covers  inpatient  hospital  services,  home 
health  services,  and  various  other  institutional  services.  Part  B — supplementary 
medical  insurance — covers  physician,  outpatient  hospital,  and  other  health  services, 
such  as  diagnostic  tests. 

Durable  medical  equipment  (DME)  is  generally  covered — and  claims  are  paid — 
under  part  B,  if  medically  necessary  and  prescribed  by  a  physician.  DME  now  ex- 
ceeds $3  billion  per  year  in  medicare  outlays.  DME  consists  of  well-known  items 
such  as  wheelchairs,  hospital  beds,  and  crutches.  It  also  includes  less  familiar  items, 
such  as  oxygen  concentrators,  which  take  oxygen  out  of  air  and  electronically  con- 
centrate it  into  purified  oxygen,  and  nebulizers,  devices  that  provide  moisture  to  the 
respiratory  system  to  prevent  it  from  drying  out. 

The  Health  Care  Financing  Administration  (HCFA),  which  manages  the  medicare 
program,  administers  part  B  benefits  through  carriers.  Carriers  are  private  firms, 
such  as  blue  shield  plans  and  commercial  insurance  companies,  who  contract  with 
HCFA  to  process  and  pay  medicare  claims.  In  general,  carrier  jurisdiction  over 
claims  payment  is  based  on  either  the  location  of  the  DME  business  or  the  point  of 
sale  of  the  supply  or  service.  "Point  of  sale"  is  defined  as  the  point  at  which  the 
order  for  the  service  or  supply  is  received. 

Like  all  products,  a  market  has  to  be  found  for  a  company  to  profit.  DME  prod- 
ucts, for  example,  are  marketed  through  suppliers — including  wholesalers,  middle- 
men, pharmacies,  and  retail  stores — that  mark  up  the  costs  of  the  product  before 
selling  to  the  consumer.  In  this  case,  however,  the  consumer  does  not  pay  for  the 
products — medicare  does.  This  creates  the  vulnerability  for  fraud  and  abuse.  When 
the  individual  who  orders  the  product  or  services  has  no  responsibility  for  payment, 
it's  not  difficult  to  "OK"  the  purchase.  It  becomes  analogous  to  paying  for  things  by 
writing  checks  on  someone  else's  account. 

As  an  example  of  how  costs  are  inflated,  we  are  including  the  following  chart  to 
illustrate  some  of  the  overcharging  incurred  by  medicare  for  DME  equipment. 
These  figures  were  obtained  from  Blue  Cross  of  Pennsylvania  during  the  course  of 
many  investigations.  They  are  among  the  most  liberal  in  payment  for  DME  prod- 
ucts in  the  country. 
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Medicare 

Item  Supplier's  cost   

Billed  Paid 


Commode  chair  

  $28.00 

$195.00 

$94.50 

Decubitus  pad  

  40.00 

700.00 

434.95 

Wheelchair  cushion  

  8.00 

385.00 

248.96 

Moist  heating  pad  

  7.97 

75.00 

53.03 

Hospital  t)ed  

  647.00 

3,100.00 

1,632.70 

Knee  brace  

  23.83 

125.00 

39.17 

Tens  

  49.90 

750.00 

452.00 

Seat  lift  chair  

  280.00 

949.00 

881.00 

Current  regulations  make  an  effort  to  control  what  is  paid  based  on  what  is  billed 
in  establishing  the  reasonable  charge  rates.  HCFA  has  established  a  formula  of  pay- 
ment at  a  percentile  of  the  average  charges  in  a  given  region.  Once  DME  suppliers 
learned  of  this  formula,  they  were  able  to  artificially  raise  prices  by  increasing  their 
charges  in  succeeding  periods  in  order  to  continue  inflating  the  rates  of  payment  for 
individual  products. 

A  further  gaming  of  the  system  has  been  evidenced  in  that  greedy  suppliers 
would  "shop"  around  to  find  carriers  who  were  weak  or  inefficient  in  screening  un- 
reasonable claims.  Once  identified  they  would,  through  various  artifices,  arrange  for 
all  nationwide  billings  to  be  funnelled  through  that  one  carrier.  Such  was  the  case 
with  Blue  Cross  of  Pennsylvania. 

The  Omnibus  Reconciliation  Act  of  1990  (OBRA  90)  moved  to  correct  some  of  the 
deficiencies  in  the  system  by  mandating  a  nationwide  index  that  would  permit  no 
more  than  a  15%  difference  anywhere  in  the  country.  Although  this  will  have  the 
effect  of  limiting  deviations  and  individual  area  abuses,  it  will  also  have  the  unin- 
tended effect  of  raising  payments  in  all  areas  that  had  been  previously  scrupulous 
about  overpayments. 

Invesiigations  of  Durable  Medical  Equipment  Fraud 

As  investigators  of  fraud  and  abuse  in  federal  health  care  programs,  we  are  con- 
cerned about  abusive  and  fraudulent  DME  practices.  We  have  under  active  investi- 
gation approximately  400  cases.  Along  with  your  committee,  we  are  troubled  by  var- 
ious marketing  and  billing  practices  used  by  these  suppliers.  These  techniques  and 
practices  include: 

"Carrier  shopping",  i.e.  submitting  claims  to  the  highest  paying  carrier  for  a  pro- 
cedure; 

"Unbundling"  of  medicare  billings; 
High  pressure  and  unscrupulous  marketing  practices; 
Use  of  false  certificates  of  medical  necessity;  and, 
"The  provider  number  shell  game" 

Let  me  briefly  discuss  these  techniques  and  practices  that  have  become  so  preva- 
lent. As  you  will  note,  there  is  some  overlapping  of  the  techniques.  A  fraudulent 
supplier  will  use  any  and  all  of  these  techniques  to  market  his  product  to  medicare 
beneficiaries. 

1.  ''Carrier  Shopping" 

The  first  practice  we  would  like  to  discuss  is  "carrier  shopping".  Under  Medicare 
guidelines,  bills  for  medical  supplies  are  supposed  to  be  submitted  to  the  medicare 
carrier  in  the  state  where  the  company  selling  those  supplies  is  located,  or  at  the 
point  of  sale.  However,  HCFA  allows  carriers  to  set  their  own  rates  and  therefore, 
medicare  reimbursement  rates  for  the  same  products  differ  from  state  to  state  and 
carrier  to  carrier.  This  has  led  to  a  widespread  practice  known  as  "carrier  shop- 
ping". 

Some  companies  locate  offices  in  States  with  the  highest  medicare  rates  solely  to 
collect  higher  fees  and  make  more  money.  Others  have  developed  schemes  which, 
coupled  with  modern  telephone  technology,  make  it  appear  that  they  are  located  in, 
and  make  their  sales  from,  localities  that  pay  a  higher  reimbursement  rate. 
Common  tactics  employed  include  intricate  networks  of  mail  drops,  telephone  an- 
swering machines,  call  forwarding,  and  other  devices. 

We  had  a  case  of  a  DME  supplier  in  Texas,  the  Washington  Group,  Inc.  (WGI), 
which  was  caught  billing  carriers  in  Florida  and  North  Dakota  to  obtain  maximum 
reimbursement.  WGI  had  provided  urinary  catheters  to  nursing  homes  as  "free" 
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samples,  only  to  later  bill  medicare  for  the  unneeded,  unwanted,  and  often  unusable 
supplies.  The  bills  often  misstated  where  the  sale  was  actually  made.  Shipments  and 
billings  continued  even  after  orders  were  cancelled,  supplies  were  returned,  or  the 
beneficiaries  had  died.  WGI,  after  pleading  guilty  to  medicare  fraud,  was  ordered  to 
relinquish  $102,000  in  medicare  payments  held  in  escrow,  pay  a  civil  monetary  pen- 
alty of  $25,000.  Further,  WGI  was  excluded  from  the  Medicare  and  Medicaid  Pro- 
grams for  7  years  and  the  owner  was  fined  $25,000  and  sentenced  to  3  years  proba- 
tion. 

We  also  have  an  ongoing  case  involving  a  DME  supplier  in  Pennsylvania  with 
subsidiaries  in  Florida  and  other  States.  The  subsidiaries  are  allegedly  billing  Penn- 
sylvania Blue  Shield  (the  medicare  carrier)  to  obtain  maximum  reimbursement  for 
their  products.  This  supplier  identified  medicare  beneficiaries  by  means  of  a  series 
of  newspaper  and  radio  advertisements.  These  advertisements  were  designed  to  con- 
fuse medicare  beneficiaries  by  making  it  difficult  to  determine  whether  they  had 
been  placed  by  a  government  agency  or  a  private  company.  The  DME  suppliers 
then  used  the  names,  addresses  and  telephone  numbers  developed  from  the  re- 
sponses to  obtain  the  beneficiary's  physician's  signature  or  to  forge  the  physician's 
signature. 

HCFA's  current  reimbursement  methodology  allows  for  significant  variations 
from  State  to  State  in  the  amounts  paid  for  similar  services  or  supplies.  For  exam- 
ple, a  box  of  30  ostomy  kits  may  bring  $55  in  Kansas  and  $185  in  Pennsylvania  from 
their  respective  carriers.  Further,  the  Kansas  carrier  may  only  pay  for  1  box  per 
beneficiary  per  month,  while  the  Pennsylvania  carrier  may  not  limit  the  number  of 
boxes  per  month  for  which  they  will  pay. 

2.  ''Unbundling" 

"Unbundling"  is  a  widespread  practice  among  doctors,  hospitals  and  other  health 
care  providers.  Using  this  practice,  claims  for  medical  supplies  are  inflated  far 
above  their  actual  cost  by  billing  for  component  parts.  This  technique  has  become  so 
widespread  it  has  provided  careers  to  consultants  who  specialize  in  finding  loopholes 
in  the  reimbursement  schedules  of  medicare,  medicaid  and  private  insurance  com- 
panies. 

Ostomy  pouches  can  best  illustrate  this  point.  We  estimate  that  ostomy  pouches 
purchased  from  a  DME  supplier  costs  about  $4.00.  Among  other  things,  these  kits 
contain  a  karaya  seal,  skin  barrier,  adhesive,  and  a  belt  adapter.  However,  if  this 
ostomy  equipment  were  "unbundled"  and  a  claim  was  filed  separately  for  each  indi- 
vidual item,  the  total  cost  would  be  about  $10.50  or  higher — at  least  a  threefold  in- 
crease in  the  reimbursement  rate.  This  technique  results  in  overinflated  charges 
and  inappropriate  profit  margins.  The  following  is  illustrative  of  this. 

An  investigation  by  our  Dallas  field  office  revealed  that  a  DME  supplier  in  Texas 
devised  a  scheme  to  unbundle  the  component  parts  of  ostomy  supplies  in  order  to 
grossly  inflate  the  amount  billed  to  medicare.  This  supplier  approached  numerous 
small  ostomy  equipment  companies  with  an  offer  to  buy  up  their  accounts  receiva- 
ble. The  companies  would  get  their  customers  to  sign  an  authorization  allowing  an- 
other company  to  bill  medicare  at  the  time  of  the  sale.  They  would  then  send  the 
invoice  from  the  sale  to  the  supplier,  who  would  reimburse  them  for  the  face 
amount  of  the  invoice,  and  bill  medicare.  Similar  investigations  are  underway  in  Ar- 
kansas and  other  States. 

Until  regulations  are  tightened,  many  unbundling  practices  will  continue  to  be 
allowable  under  medicare  guidelines. 

3.  High  Pressure  and  Unscrupulous  Marketing  Practices 

Some  DME  companies  employ  intense,  high  pressure  marketing  practices  to 
coerce  beneficiaries  into  ordering  unneeded  equipment.  In  advertisements  through 
television,  radio,  or  mass  mailings,  beneficiaries  are  told  that  certain  equipment  can 
be  supplied  in  their  homes  at  no  charge  to  them.  More  aggressive  techniques  in- 
clude telemarketing.  Beneficiaries  are  contacted  by  telephone  by  professional  high 
pressure  salesmen  who  take  advantage  of  elderly  beneficiaries  with  misrepresenta- 
tion and  confusing  sales  pitches.  Many  of  these  marketing  techniques  imply  that 
beneficiaries  have  a  right  to  the  equipment,  even  if  they  do  not  meet  the  medical 
criteria.  Once  the  companies  obtain  the  name  of  the  beneficiary's  primary  physician 
and  health  insurance  claim  number,  they  turn  their  pressure  on  the  physician  to 
approve  the  purchase  of  equipment  for  their  patients  by  implying  that  failure  to 
sign  could  result  in  patients  seeking  other  physicians. 

In  some  cases,  doctors  merely  sign  standardized  approval  forms — known  as  certifi- 
cates of  medical  necessity  (CMNs) — for  patients  to  obtain  the  equipment.  In  other 
instances  DME  companies  deliver  equipment  before  medical  approval  is  given — to 
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patients  who  never  previously  thought  of  obtaining  any — and  later  repossessed  the 
equipment  when  CMNs  were  not  signed  by  the  physician. 

We  initiated  an  investigation  based  on  a  complaint  received  from  Blue  Cross/Blue 
Shield  of  Kentucky.  The  complaint  alleges  that  a  DME  supplier  is  billing  for  cus- 
tomized orthotic  devices  that  the  beneficiaries  did  not  receive,  and  in  most  cases,  did 
not  require.  Most  of  the  beneficiaries  are  in  nursing  homes.  Over  40  nursing  homes 
in  Kentucky  are  involved,  along  with  numerous  homes  in  Tennessee.  This  investiga- 
tion is  ongoing. 

Some  physicians,  DME  suppliers,  and  hospital  outpatient  departments  waive  coin- 
surance and  deductible  amounts  under  Medicare  part  B  to  lure  beneficiaries  into 
purchasing  unnecessary  DME.  If  the  physician  or  supplier  is  paid  on  the  basis  of 
charges,  and  the  physician  or  supplier  does  not  accurately  report  what  the  benefici- 
ary is  actually  charged,  a  false  claim  may  have  been  submitted. 

We  have  issued  a  special  fraud  alert  to  the  provider  community  regarding  routine 
waivers  of  coinsurance  and  deductible  amounts. 

We  encouraged  carriers  to  determine  whether  proper  physician  authorizations 
have  been  verified  before  devices  are  provided  to  patients. 

4.  Use  of  false  certificates  of  medical  necessity 

Even  if  the  patient's  physician  objects  to  a  DME  supplier's  request  for  approval  of 
a  piece  of  equipment,  some  DME  companies  will  pay  a  coconspirator  physician  to  do 
it  or  fabricate  false  certificates  of  medical  necessity  themselves.  The  CMNs  often  list 
the  DME  which  the  Medicare  beneficiary  is  cited  as  requesting.  Authorization  by 
the  beneficiary's  physician  is  needed  to  receive  reimbursement  from  the  Medicare 
carrier.  Thus  if  the  doctor  won't  do  it,  the  suppliers  must  falsify  the  documents 
themselves  in  order  to  receive  payment. 

Our  investigations  have  revealed  several  kinds  of  fraud.  Many  CMNs  show  false 
diagnoses.  Some  CMNs  are  altered  by  DME  suppliers  after  being  signed  by  the  phy- 
sician. Others  are  completed  by  the  DME  supplier  and  sent  to  the  physician  for  sig- 
nature— some  DME  suppliers  even  forge  the  physician's  signature. 

Under  OBRA  90,  suppliers  are  prohibited  from  providing  physicians  or  benefici- 
aries with  completed  or  partially  completed  CMNs.  However,  we  have  noticed  sever- 
al DME  suppliers  sending  CMNs  to  physicians  with  notes  attached  explaining  how 
to  complete  each  block  of  the  form,  in  order  to  ensure  Medicare  will  pay  for  the 
items  being  sold. 

We  recently  closed  a  case  in  Tennessee  involving  a  DME  supplier  who  had  falsi- 
fied results  of  arterial  blood  gas  tests  to  use  in  certificates  of  medical  necessity  for 
oxygen  concentrators.  We  subpoenaed  laboratory  records  and  found  that  only  3  of 
33  tests  had  actually  been  performed.  The  company's  owner  was  sentenced  to  3 
months  in  prison,  fined  $4,400  and  ordered  to  make  restitution  of  $53,000  for  de- 
frauding Medicare. 

We  have  another  case  in  Tennessee  involving  a  DME  supplier  in  Tennessee  that 
is  allegedly  submitting  false  claims  for  pneumatic  compressors.  False  CMNs  were 
prepared  for  these  compressors,  which  are  used  to  stabilize  swelling.  One  of  the 
owners  in  this  case  has  a  past  association  with  another  DME  supplier  under  investi- 
gation by  the  FBI.  This  case  has  been  sent  to  a  grand  jury. 

5.  "The  provider  number  shell  game" 

Medicare  carriers  assign  provider  numbers  to  providers  of  part  B  services  who 
furnish  services  or  supplies  to  Medicare  beneficiaries.  The  numbers  are  used  for 
processing  claims  and  establishing  pricing  and  utilization  profiles.  If  the  provider  of 
services  does  not  have  a  provider  number,  payment  may  not  be  made  for  services. 

Unfortunately,  almost  anyone  who  wants  one  can  get  a  provider  number,  or  a 
provider  can  get  more  than  one  number  if  they  wish.  In  some  States  it's  not  even 
necessary  to  fill  out  an  application — once  a  claim  is  submitted,  a  provider  number  is 
assigned.  This  permits  duplicate  billings  for  the  same  service  or  product  under  dif- 
ferent provider  numbers.  If  caught  and/or  blocked  under  one  number,  providers  can 
reenter  the  system  under  another  number. 

We  have  been  working  on  provider  number  problems  for  several  years.  Our  inves- 
tigations have  consistently  revealed  that  the  present  system  used  by  HCFA  to  issue 
provider  numbers  varies  widely  from  carrier  to  carrier,  with  the  majority  of  carriers 
requiring  minimal  information  from  the  provider. 

For  example,  a  husband  and  wife  in  Texas  each  applied  for  two  provider  numbers. 
They  owned  and  operated  four  DME  companies.  It  was  standard  practice  for  all  four 
companies  to  bill  Medicare  for  treating  the  same  patients  and  providing  the  same 
equipment.  The  husband  has  pled  guilty  to  mail  fraud  and  the  wife's  case  is  on- 
going. 
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HCFA  is  aware  of  these  problems  as  well  as  the  fact  that  Medicare  is  vulnerable 
to  providers  who  have  been  sanctioned  from  the  program  and  subsequently  relocate 
to  other  States. 

HCFA  now  assigns,  through  a  national  registry,  a  unique  physician  identification 
number  (UPIN)  for  each  physician  who  provides  Medicare  services.  However,  the 
UPIN  does  not  address  DME  suppliers. 

OTHER  OIG  ACTIVITIES 

In  addition  to  conducting  investigations,  the  OIG  is  also  involved  in  numerous  ad- 
ditional projects.  For  example,  our  staff  has  worked  with  HCFA  to  establish  a  stand- 
ard CMN  to  document  the  need  for  home  oxygen  by  the  attending  physician.  This 
form  was  designed  with  the  assistance  of  our  Office  of  General  Counsel.  A  new 
statement  has  been  added  which  requires  the  physician  to  certify  that  the  informa- 
tion is  true,  accurate,  and  complete.  Any  falsifications,  omission,  or  concealment  of 
material  fact  may  be  subject  to  criminal  or  civil  liability. 

We  have  provided  other  assistance  to  HCFA  carriers  and  intermediaries  on  DME 
issues.  For  example,  we  developed  a  notice,  with  the  assistance  of  HCFA,  alerting 
Medicare  beneficiaries  in  certain  States  to  the  practices  of  fraudulent  DME  compa- 
nies. The  notice  informs  beneficiaries  on  how  to  avoid  the  purchase  of  unessential 
and  unwanted  DME  services,  supplies,  and  equipment. 

We  are  finalizing  two  report  on  provider  numbers.  We  are  scrutinizing  Medicare 
carriers'  efforts  to  ensure  the  accuracy  of  provider  information  and  to  identify  and 
restrict  payments  to  providers  who  have  lost  the  legal  authority  to  receive  Medicare 
reimbursement.  In  addition,  we  are  examining  the  procedures  whereby  Medicare 
carriers  assign  a  provider  number  under  Medicare  part  B,  and  the  vulnerabilities  in 
these  procedures.  We  will  determine  what  documentation  and  pre-authorization  is 
needed  to  protect  the  financial  integrity  of  the  Medicare  program. 

I  would  like  to  further  notice  that  we  have  been  focusing  other  OIG  resources  to 
address  problems  arising  from  individual  DME  products  that  have  been  subject  to 
abuse.  If  you  wish  I  can  make  copies  of  our  previous  reports  available  to  this  com- 
mittee and  for  the  record. 

We  issued  a  report  entitled  Transcutaneous  Electrical  Nerve  Stimulation  (TENS) 
Devices  (OAI-02-88-00060)  in  July  1989.  Our  analysis  determined  that  Medicare 
should  not  have  paid  for  33  percent  of  the  TENS  devices  because  they  were  possibly 
fraudulent  or  failed  to  meet  the  Medicare  coverage  requirements  for  a  trail  period. 

We  issued  a  final  report  entitled  Medicare  Coverage  of  Seat  Lift  Chairs  (OAI-02- 
88-00100)  in  February  1989.  We  found  that  there  is  strong  evidence  that  SLCs  do 
not  qualify  as  DME  under  the  Medicare  Program. 

We  issued  a  report  entitled  Medicare  Coverage  of  Power  Operated  Vehicles  (OAI- 
02-88-011)  in  July  1989.  The  report  found  that  62  percent  of  the  beneficiaries  who 
received  power  operated  vehicles  apparently  did  not  meet  coverage  requirements. 

We  issued  a  final  report  entitled  Medicare  Reimbursement  for  At-Home  Oxygen 
Care  (OAI-04-87-00017)  in  December  1987.  The  report  found  that  while  Medicare's 
costs  for  oxygen  concentrators  increased,  DME  suppliers'  acquisition  costs  for  this 
equipment  where  decreasing. 

We  issued  a  final  report  entitled  Medicare  Part  B  Payments  For  Seat  Lift  Chairs 
to  Queen  City  Home  Health  Care  by  Nationwide  Mutual  Insurance  Company  (CIN: 
A-05-87-00138)  in  July  1989.  In  the  report,  we  determined,  based  on  Queen  City 
cost  data  and  the  DME  industry  standard  markup,  that  the  payment  rate  for  SLCs 
was  unreasonably  high. 

We  issued  a  final  management  advisory  report  entitled  Results  of  National 
Review  of  the  Medical  Necessity  For  Oxygen  Concentrators  (CIN:  A-04-88-02058)  in 
March  1990.  We  discovered,  for  over  one-third  of  the  beneficiaries  whose  claims 
were  sampled,  that  suppliers  were  initiating  certificates  in  which  the  beneficiary 
either  did  not  need  oxygen  or  did  not  need  oxygen  to  the  extent  billed.  Most  of  the 
information  required  to  document  the  medical  necessity  for  home  oxygen  was  pro- 
vided by  the  DME  suppliers.  This  resulted  in  Medicare  overpayments  of  $31  million 
during  a  1-year  period  at  five  carriers. 

We  issued  a  report  entitled  Pricing  of  Seat  Lift  Devices  (OEI-02-90-02090)  in  May 
1990.  The  report  discussed  prior  OIG  recommendations  and  provided  information  on 
current  availability  and  pricing  information  on  seat  lift  chairs. 

We  issued  a  report  entitled  Medicare  Intermediary  Reimbursement  To  Home 
Health  Agencies  For  Durable  Medicare  Equipment  (OAI-02-87-00016)  in  August 
1988.  We  found  that  Medicare  and  beneficiaries  paid  more  for  DME  when  bills  are 
paid  by  fiscal  intermediaries  as  a  home  health  benefit  than  they  would  have  if  the 
bills  were  processed  by  carriers  as  a  part  B  benefit. 
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RECOMMENDATIONS 

OBRA  '90  prohibits  suppliers  from  providing  physicians  or  beneficiaries  completed 
or  partially  completed  medical  necessity  forms.  This  legislative  remedy  should  be 
effective  at  deterring  this  practice.  As  a  precaution,  the  manual  instructions  to  the 
carriers  issued  by  HCFA  should  specifically  require  carriers  to  review  the  CMNs 
and  not  pay  claims  submitted  with  xeroxed  copies  of  CMNs. 

To  improve  assessment  of  the  medical  necessity  of  DME  equipment  and  supplies, 
we  believe  that  information  pertaining  to  the  physician's  role  in  the  beneficiaries 
treatment,  the  plan  of  treatment,  and  need  for  the  DME  should  be  included  in  the 
CMN.  Additionally,  the  physician  should  be  required  to  sign  the  CMN  within  45 
days  of  the  last  exam  or  treatment.  The  regulations  should  also  require  that  the 
CMN  include  a  statement  that  willful  and  intentional  misrepresentation  of  fact  con- 
stitutes fraud  and  may  be  subject  to  criminal  prosecution,  civil  monetary  penalties, 
or  exclusion  from  the  Medicare  and  Medicaid  Programs. 

HCFA  should  develop  a  contractor  performance  evaluation  program  (CPEP) 
standard  for  the  provider  number  assignment  function,  thus  confirming  that,  before 
issuing  a  provider  number,  the  carrier  has  adequate  documentation  on  each  provid- 
er number  assignment.  This  should  include  such  things  as  verifying  the  provider's 
qualifications,  having  adequate  systems  controls  to  identify  all  numbers  assigned  to 
a  particular  provider,  updating  the  files  annually,  and  identifying  the  ownership  of 
all  entities  who  have  a  provider  number  to  ensure  sanctioned  individuals  are  not 
being  paid.  Carrier  staff  should  also  conduct  periodic  sampling  of  claims,  compare 
claims  with  medical  records,  and  make  visits  to  beneficiaries. 

We  have  recommended  that  HCFA  change  the  regulation  concerning  the  "point 
of  sale".  This  change  would  require  that  payment  be  made  by  the  carrier  servicing 
the  address  area  of  the  residence  of  the  beneficiary.  The  processing  of  claims  by  the 
beneficiary's  local  carrier  will  deter  some  of  the  marketing  and  CMN  deficiencies 
we  have  identified,  particularly  carrier  shopping. 

Mr.  Chairman,  I  have  some  final  comments  about  the  lack  of  acceptable  defini- 
tions and  prices  of  DME.  The  current  procedural  terminology  codes  (CPT),  estab- 
lished in  1966  by  the  American  Medical  Association  (AMA),  define  more  than  7,000 
different  medical  services.  Medicare  and  private  insurance  companies  require  doc- 
tors to  use  CPT  codes  on  their  bills.  However,  acceptable  definitions  do  not  exist  for 
DME  supplies  and  equipment.  We  believe  HCFA  should  develop  these  definitions 
immediately. 

We  have  also  noted  extremely  wide  variations  in  the  amounts  paid  for  the  same 
or  similar  items  across  the  States.  These  wide  differences  are  not  explained  by  cost 
differences  among  areas.  They  are  also  not  reasonable.  We  believe  a  national  single 
pricing  schedule  should  be  established  for  all  DME  that  could  take  into  consider- 
ations local  market  variations.  This  idea  is  similar  in  concept  to  legislation  the  con- 
gress recently  passed  regarding  Medicaid  prescription  drugs. 

CONCLUSION 

As  stated  previously,  OBRA  90  included  significant  reforms  in  the  DME  area, 
which  should  correct  many  of  the  problems  associated  with  DME,  especially  when 
those  reforms  are  coupled  with  the  statutory  changes  enacted  in  OBRA  89.  These 
changes  should  reduce  many  abusive  DME  practices  and  excessive  DME  costs.  How- 
ever, regulatory  and  monitoring  action  by  HCFA  has  not  been  forthcoming,  in  many 
cases.  HCFA  should  take  steps  to  vigorously  implement  OBRA  90. 

For  example,  OBRA  90  requires  prior  approval  for  potentially  overused  items. 
This  requires  carriers  to  make  advance  determinations  of  coverage  for,  among  other 
things,  seat  lift  mechanisms,  and  motorized  scooters.  It  also  requires  prior  authori- 
zation for  other  items  listed  by  the  Secretary  that  are  frequently  subject  to  unneces- 
sary utilization.  These  provisions  were  supposed  to  go  into  effect  on  January  1,  1991. 
As  of  this  date,  they  have  not  been  put  into  effect  and  implementation  has  been 
suspended  indefinitely. 

DME  suppliers  will  continue  to  take  advantage  of  the  current  system  as  long  as 
HCFA  does  not  issue  adequate  regulations  and  standards  to  the  carriers.  The  carri- 
ers do  not  require  DME  supplier  compliance,  and  unscrupulous  DME  suppliers  re- 
ceive provider  numbers,  and  then  shift  accountability  for  medical  necessity  to  physi- 
cians who  have  no  real  accountability  for  signing  CMNs. 

It  should  be  noted  that  Medicare  payments  increased  at  an  average  annual  rate  of 
12  percent  over  the  years  1976  to  1988,  but  Medicare  part  B  payments,  which  in- 
cludes payments  for  DME,  increased  at  an  annual  rate  of  18  percent  over  the  same 
period.  In  dollar  terms,  the  part  B  payments  made  by  Medicare  carriers  increased 
over  $2  billion  per  year,  to  $43  billion  in  1990.  In  view  of  these  escalating  costs,  it  is 
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imperative  that  we  do  everything  we  can  to  assure  that,  among  other  things,  Medi- 
care does  not  pay  for  needless  DME  provided  by  unscrupulous  companies. 

This  concludes  my  testimony.  Mr.  Cottos  and  I  are  available  to  answer  your  ques- 
tions. 

Appendix  A 

PREVIOUSLY  PUBLISHED  REPORTS  ON  DME 

1.  Pricing  of  Seat  Lift  Chairs— May  1990,  Control  Number:  OEI-02-90-02090. 

2.  Results  of  National  Review  of  the  Medical  Necessity  for  Oxygen  Concentra- 
tors—March 1990,  Control  Number:  CIN  A-04-88-02058. 

3.  Transcutaneous  Electrical  Nerve  Stimulation  Devices — July  1989,  Control 
Number:  OAI-02-88-00060. 

4.  Medicare  Part  B  Payments  for  Seat  Lift  Chairs  to  Queen  City  Home  Health 
Care  by  Nationwide  Mutual  Insurance  Company — July  1989,  Control  Number:  CIN 
A-05-87-00138). 

5.  Medicare  Coverage  of  Power  Operated  Vehicles — July  1989,  Control  Number: 
OAI-02-88-01110. 

6.  Medicare  Coverage  of  Seat  Lift  Chairs — February  1989,  Control  Number:  OAI- 
02-88-00100. 

7.  Medicare  Intermediary  Reimbursement  to  Home  Health  Agencies  for  Durable 
Medical  Equipment— August  1988,  Control  Number:  OAI-02-87-00016. 

8.  Medicare  Reimbursement  for  At-Home  Oxygen  Care — December  1987,  Control 
Number  OAI-04-87-00017. 

Chairman  Sasser.  There  are  some  questions  that  instantly 
spring  to  mind.  We  have  seen  the  differences  here  in  what  medi- 
care will  reimburse  for  these  various  items,  and  I  held  up  earlier 
this  air  mattress  here  that  cost  $78  to  manufacture.  California  will 
reimburse  $142  and  Pennsylvania  $823.  There  is  enormous  dispari- 
ty between  the  reimbursement  rate  on  this  air  mattress  and  pump. 

My  question  is  how  did  these  difference  develop  to  begin  with?  I 
know  there  are  variations  in  labor  costs  and  things  like  that  but  on 
something  like  this,  I  don't  see  how  that  applies,  especially  for  dif- 
ferences that  large,  $142  in  California  and  $823  in  Pennsylvania. 
How  do  we  explain  that?  How  did  these  differences  come  about? 

Mr.  KussEROW.  Well,  it  is  certainly  counter-intuitive  to  suppose 
that  Pennsylvania  is  more  expensive  than  California  right  now,  so 
you  are  talking  about  different  labor  markets,  so  you  say  that  does 
not  wash  by  your  own  rule  of  reasonableness. 

No,  there  are  a  lot  of  things  that  contribute  to  it.  One  is  that  the 
carriers  have  not  been  very  aggressive  at  monitoring  this  and 
doing  pre-payment  review  and  challenging  it,  and  then  what  you 
have  is  higher  and  higher  billings  come  in. 

Remember,  I  mentioned  that  in  OBRA  87  that  they  attempted  to 
curb  some  of  the  abuse  by  saying  that  they  would  go  with  the  pre- 
vailing rate  within  the  area,  meaning  within  the  carrier's  area.  Let 
us  just  take  a  hypothetical  here,  let  us  take  the  first  one,  the  com- 
mode chair  in  Tennessee.  Let  us  say  that  right  now  that  is  the  pre- 
vailing rate,  but  suppose  they  bill  for  much  higher,  let  us  say  they 
come  in  and  they  bill  for  $200.  Well,  Tennessee  only  pays  $85  this 
year. 

Well,  what  happens  is  that  the  prevailing  rate  has  just  changed, 
and  if  you  are  paying  at  the  prevailing  rate,  what  happens  auto- 
matically is  you  have  an  inflator  that  kicks  in  and  the  prevailing 
next  year  is  going  to  be  higher  and  the  year  after,  so  what  you 
always  do  is  you  always  bill  for  more  than  you  actually  get.  So,  one 
of  the  strange  anomalies  that  you  will  see,  almost  always  where 
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you  have  these  abusing  suppliers,  is  they  are  billing  way  above 
what  they  know  they  will  be  paid,  not  for  expecting  money  this 
year,  but  for  raising  the  overall  prevailing  rate  in  order  to  get  paid 
more  in  a  following  period.  So,  that  is  number  one,  is  that  escala- 
tion rolling  forward,  because  of  the  fact  you  are  taking  an  average 
rate. 

Chairman  Sasser.  I  said  in  my  opening  statement  that  we  have 
seen  medicare  costs  go  up  about  three  times  faster,  on  the  average, 
than  the  consumer  price  index,  on  a  year-to-year  basis.  Now,  can 
this  rapid  run-up  in  medicare  cost  be  a  partial  explanation  here? 
In  other  words,  some  providers  are  constantly  over-billing,  in  an 
effort  to  push  the  base  up,  is  that  a  fair  analysis? 

Mr.  KussEROW.  That  is  an  absolutely  fair  deduction  of  the  situa- 
tion. The  only  other  thing  I  could  say  that  would  mitigate  on  that 
is  that  it  is  fortunate  that  DME  represents  only  such  a  tiny  portion 
of  the  overall  picture,  at  only  $3  billion,  but  that  $3  billion  is  esca- 
lating at  a  faster  rate  for  durable  medical  equipment  supplies  and 
products  than  is  the  overall  medicare  rate,  so,  in  fact,  it  is  having 
an  added  pressure  to  increase  the  inflation  rate,  so  your  statement 
and  conclusion  is  exactly  accurate. 

Chairman  Sasser.  You  stated  in  your  opening  summary  that 
medicare  tries  to  pay  what  is  reasonable.  But  you  say  that  you  do 
not  see  any  specific  criteria  for  determining  what  is  reasonable, 
that  there  is  no  market  pressure  here  in  the  sale  of  this  equipment 
to  try  to  ascertain  what  the  true  value  of  it  is.  How  do  we  get 
market  forces  into  the  system  here  or  some  means  of  determining 
what  the  true  value  of  the  medical  equipment  is,  so  we  can  stop 
this  overcharging? 

It  comes  right  down  to  a  judgment  call,  and  whenever  you  have 
judgment,  you  are  really  depending  upon  not  only  prudent  people, 
but  people  of  good  will  and  honesty  to  try  to  wrestle  that  out.  In 
the  absence  of  that,  then  it  seems  to  me  that  probably  what  we 
really  need  to  move  toward  is  a  fee  schedule,  and  that  is  a  fee 
schedule  that  defines  products  that  we  are  willing  to  reimburse  for, 
what  exactly  is  that  product  and  what  is  it  that  we  are  willing  to 
pay. 

Until  we  get  to  that  point,  quite  frankly,  I  think  all  efforts,  in- 
cluding all  efforts  to  date,  are  just  going  to  nibble  around  the 
margin,  they  are  not  really  going  to  get  at  the  major  problems  of 
the  escalating  cost  of  durable  medical  equipment  and  supplies,  and 
also  the  ability  of  people  to  abuse  the  system  and  to  engage  in 
fraudulent  practices. 

Chairman  Sasser.  On  the  question  of  unbundling,  where  they 
take  the  whole  item  and  break  it  apart  in  pieces,  now,  we  have  an 
example  here  of  an  ostomy  kit.  Here  is  an  ostomy  bag.  Here  is  the 
adhesive  pad  that  holds  the  ostomy  bag  in  place.  This  is  a  skin  bar- 
rier paste,  I  am  told.  And  this  is  the  ostomy  clamp. 

Now,  all  four  of  these  items  which  the  staff  has  located  here,  as  I 
understand  it,  sells  for  about  $4.  If  we  break  this  whole  apart,  none 
of  these  things  will  work  independently.  But  if  we  break  the  whole 
thing  apart  and  bill  for  it  independently,  if  I  were  selling  it,  I 
would  receive  over  $10,  I  am  told.  Now,  it  is  that  simple  and  it  is 
legal. 
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Mr.  KussEROW.  I  would  agree  with  everj^hing  you  say,  Mr. 
Chairman,  except  the  last  statement,  and  that  I  do  not  believe  that 
is  legal.  We  have  cases  

Chairman  Sasser.  Is  it  illegal?  If  it  fraud  to  break  them  apart? 

Mr.  KussEROW.  We  can  make  a  case  of  fraud  for  that,  and  that  is 
where  you,  in  fact,  are  taking  an  integral  product  and  you  are  tear- 
ing it  apart  and  then  you  are  billing  for  the  component  parts  in 
excess  of  what  the  value  of  the  entire  component  is,  it  seems  to  me 
that  smacks  as  an  intent  to  defraud  the  United  States  Government, 
and  we  have  prosecutions  that  are  very  strongly  in  tune  with  that. 

Chairman  Sasser.  I  agree  with  that,  Mr.  Inspector  General,  that 
certainly  appears  to  me  an  effort  to  defraud  the  government.  Do 
we  have  any  cases  where  people  have  been  convicted  of  breaking 
these  things  apart  and  selling  them  piece  by  piece? 

Mr.  KussEROW.  Yes,  sir,  we  do.  Now,  the  burden  is  heavy,  be- 
cause of  the  fact  that  we  are  a  little  fuzzy  about  the  way  we  do 
business  in  the  Federal  Government,  but  you  can,  in  fact,  if  you 
can  demonstrate  that  they  break  it  apart  and  it  is  not  normally  the 
way  it  is  sold,  and  you  do  it  and  misrepresent  the  product  as  such, 
that  you,  in  fact,  may  give  rise  to  a  violation  of  the  criminal  fraud 
statutes,  and  we  do  have  prosecutions. 

Now,  I  am  not  going  to  say  that  the  burden  of  proof  is  not  heavy. 
It  is  heavy,  but  you  can,  in  fact,  do  it,  especially  where  there  is  a 
very  heavy  mark-up,  and  what  we  really  need  is  not  only  the  heavy 
mark-up,  but  also  to  show  that  somewhere  along  the  chain  there 
has  been  a  misrepresentation  of  the  product  and  it  is  not  the 
normal  way  in  which  you  sell  the  product. 

Another  way  they  unbundle  is  you  do  not  normally  buy  those 
bags  one  at  a  time.  They  usually  come  in  boxes  of  10  or  larger,  and, 
again,  another  way  to  unbundle  would  be,  instead  of  selling  them 
in  the  normal  marketing  arena  of  packages  of  product,  you  do 
them  individually,  and  then  the  total  cost  of  the  individuals  exceed 
greatly  what  the  package  of  10  might  be,  and  that  is  another  way 
to  unbundle,  to  get  around  it. 

I  would  submit  that,  even  in  that  situation,  with  the  right  fact 
situation  and  being  able  to  demonstrate  a  guilty  intent,  you  can 
sustain  a  prosecution,  and  we  have  had  prosecutions  sustained 
around  the  country  for  those  types  of  activities. 

Chairman  Sasser.  Now,  let  me  ask  you  about  these  so-called  con- 
sultants that  direct  health  care  equipment  providers  in  how  to  in- 
crease their  profits.  Now,  we  have  here  an  article  in  a  magazine 
directed  to  nursing  home  operators,  and  it  proposes  that  nursing 
homes  engage  an  outside  billing  agency  to  bill  medicare  for  certain 
equipment  and  services  that  they  provide  to  their  patients.  The  ar- 
ticle illustrates  how  the  nursing  home  can  make  a  profit  of  $400  a 
month  on  each  patient  with  these  parenteral  and  enteral  feeding 
tubes,  encourages  them  to  use  these  feeding  tubes,  and  says  if  they 
will  use  them,  they  will  make  a  profit  of  $400  a  month. 
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continued  from  page  4S 


IXTRA  PROFITS 


Ask  thai  in  the  future  a  separate  report 
identif>'ing  these  charges  be  sent  to 
your  attention  each  month.  When 
these  charges  are  pan  of  a  larger  sup- 
ply bill  they  may  go  unnoticed.  Re- 
member, giving  enteral  residents  to  an 
outside  company  does  not  remove  fi- 
nancial risk. 


To  bill  Medicare  enterals,  it  is  not 
necessary  to  set  up  a  separate  corpo- 
ration. The  request  for  a  provider 
number  is  a  simple  form  that  takes  two 
weeks  to  process.  For  those  facilities  j 
in  the  West,  billing  is  to  Transamerica 
in  California,  and  in  the  East  to  Blue 
Cross/Blue  Shield  of  Columbia,  SC^ 
Enteral  billing  of  Medicare  Part  ^can 
offer  a  means  of  offsetting  budget  cuts 
and  other  reimbursement  reductions. , 


Creating  this  profit  center  requires  as- 
sessing the  facility's  current  status, 
establishing  goals  and  mapping  out  a 
plan  that  will  achieve  these  financial 
goals.  CLTC 


Cetu  Hardy  is  president  o/^L^rig-term 
Cafi  Remburscmeni,  a  Chesapiake,  lA- 
~based  consuliin^^&m  for  nursing  facilu 
ties  ami  third  party  billing  companies. 


W  I  N  C  A  I  I. 


A  n  VAN  I  A  i:  i: 


TOTAL  $684.40  | 

REIMBURSEMENT 

FOR  THIS  RESIDENT 

TOTAL  COST  283.50 
FOR  THIS  . 
ENTERAL  RESIDENT  I 


ealthCare 
oitgages  Available 


Assess  computer  software  for  Medi- 
care enteral  billing  capabilities.  The 
fact  that  a  facility  has  it  does  not  mean 
it  wants  to  use  it.  Discuss  with  the 
software  company  what  billing  func- 
tions are  part  of  the  software  package. 
Ask  about  electronic  billing,  how  often 
the  Part  B  enteral  software  was  up- 
dated in  the  last  two  years,  how  they 
keep  current  on  changes  and  how  they 
plan  on  keeping  providers  current  on 
changes  in  fee  screens  and  policy. 
Negotiate  a  short-term  month-to- 
month  rental  agreement,  and  if  the 
software  company  will  not  agree  to 
rent  the  Part  B  enteral  module  then 
look  at  other  companies. 

Evaluate  the  accounts  receivable  re- 
porting capabilities.  What  type  of  re- 
ports does  the  billing  office  need  to 
track  reimbursement? 

A  sund-alone,  PC-based  software 
program  may  meet  a  facility's  needs 
better  and  offer  more  up-to-date  sup- 
port thiA  the  existing  software. 


Non-recourse 

UptolOO% 
fundmg 
40-year  terms 

I  Fixed  rates 


Tax-exempt 
and  taxable 


At  a  time  when  most  banks  and  lenders 
don't  want  to  talk  about  financing  skilled 
nursing,  assisted  living  and  other  health 
care  facilities,  we  continue  to  offer  loans 
for  new  construction,  renovations  and 
additions. 

We  also  give  you  the  advantage  of 
"one-stop  shopping"  by  providing  both 
construction  and  permanent  loans,  as  well 
as  operating  loss  loans.  If  your  financing 
needs  are  in  excess  of  52.5  million,  we  can 
provide  the  funding  nationwide.  And  we 
work  closely  with  owners,  developers  and 
operators  to  make  loan  application  and 
closing  as  fast  and  easy  as  possible. 

If  you're  looking  for  financing,  we'd  like  to 
explain  how  the  "Wingate  Advantage"  can 
help  you. 
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617/574-9000 


ToddS.  S(±ustcr 
Executive  Vice  Pitnident 

Coi«mNENTAi  Wingate  AssoOA-res,  tsc 

Old  Central  Wharf 
75  Centra!  Street 
Boston.  MA  02109 


CircU  No.  «1  on  R*ad*r  S«rvlc«  Card 
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Chairman  Sasser.  We  have  got  here  a  series  of  fliers  advertising 
seminars  for  physicians  and  hospitals  and  other  health  providers. 
Here  is  one  in  Scottsdale,  Arizona,  at  the  Hyatt  Regency  Gaming 
Ranch,  Scottsdale,  Arizona;  another  one  at  the  Hotel  Intercontinen- 
tal in  New  York  City.  There  are  some  others  in  here,  I  am  told,  of 
seminars  held  in  San  Francisco. 

In  one  of  these  seminars,  they  say  if  you  sign  up,  you  are  prom- 
ised to  make  back  at  least  $25,000  in  the  first  year,  or  your  money 
back.  Another  says  increase  your  practice  by  as  much  as  15  per- 
cent. Another  says  increase  your  practice  revenues  by  $35,000  to 
$50,000  per  year. 
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^o^  The  American  Professional  Practice  Association  / 
^^^^  National  Association  of  Residents  And  Interns 

Cordially  Invite  Interested  Physicians  To  Participate 
In  A  Unique  Practice  Management  Seminar*... 


Finding  Ttie  Significant  IHidden 
Dollars  In  Your  Practice" 


(At  Least  $25,000!) 


Your  Choice  Of  Dates  And  Sites: 

September  7  -  9,  1989         November  9-11,  1989 
Hotel  Intercontinental,    Hyatt  Regency,  Gainey  Ranch, 
New  York  City  Scottsdale,  Arizona 

*  Results  100%  gdalan!^  that  theideasliniMmchni- 

ques  presentefi  will  save  you  at  least  $2S,000  In  the  very  first  yearjwe'll 
give  you  a  full  refund  of  your  registration  fee  within  dOda^sji^Ube-'Seminar, 
no  questions  asffed.   — — 


If  you  are  trying  to  cope  with  the  problems  of  stagnated  practice  income,  increased  practice  costs,  and  uncertmnty 
about  your  financial  future,  and  you  want  to  avoid  the  risk  of  losing  dollars  and  incurring  substantial  fines  for  incor- 
rect reimbursement  coding,  then  your  attendance  at  this  dollars  and  sense  seminar  is  almost  mandated. 

Get  your  practice  in  order  for  both  yourself  and  your  pmients  by  registering  now  for  yvur  choice  of  fabulous  New 
Vjrk  City  in  September  or  the  warmth  and  natural  splendor  of  Scottsdale,  Arizona  in  November 


WE  GUARANTEE  THAT  YDU  WILL  LEARN  HOW  TV: 

$    Dramatically  increase  practice  income... without  seeing  a  single  new  patient. 

$    Understand  third-party  regulations. 

$    Easily  write  revenue  producing  documentation. 

$    Retirement  planning  that  benefits  you,  including  what  commentators  are  calling  "The  Perfect  Pension." 
$    Etnerging  platming  techniques  based  on  the  new  tax  laws. 

$    The  new  "Do's  and  Don'ts"  of  fringe  benefit  planning  for  you  and  your  staff.  Tfie  dire  implications  of  Sec- 
tion 89  regulations. 

$    AO  new  for  1989!  1.  Haw  to  set  a  value  on  your  practice.  2.  Haw  to  sett  your  practice.  3.  How  to  recruit  a  junior. 

These  programs  will  be  short  on  theories  and  generalities.  It  will  stress  specific  money-making  and  saving  techniques 
you  can  implement  RIGHT  NOW! 

ONE-ON-ONE  CONSULTS  will  be  available  to  any  interested  attendee  to  meet  with  either  or  both  experts.  Whether 
it  is  a  question  about  the  seminar  material  or  your  awn  praaice,  this  revolutionary  approach  will  enable  you  to  per- 
sonalize the  material  to  your  unique  circumstances. 
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VITAL  -  .  ONE  DAY  SEMINAR 


CODING  ESSENTIALS 
TO 

MAXIMIZE  PHYSICIAN  REIMBURSEMENT 

YOUR  COMMUNICATION  LINK  TO  MEDICARE  &  THE  THIRD  PARTY  PAYMENT  SYSTEM 

V  y 


PR()(  KDIJRAi:. 


LATEST 
CODING 
UPDATES 

Health  Care  Financing 
Administration 


American  Medical 
Association 


1    _.  1 

•asar—— ~-  .  .. 

7  REASONS 

WHY  THIS  ONE  DAY  SEMINAR 
IS  IMPORTS  ^JI  JQ,„^J2Z^ 

2     Expert  coders  increase  practice  income^  by 
MS  much  as  15%. 

2.  Unlocks-  the 
system. 

3,  Erroneous  coding  may  constitute  fraud. 

^    Inaccurate  coding  exposes  doctors  to 
lawsuits. 

5,  Coding  dramatically  affects  the  economic 
future  of  the  practice. 


Accurate  coding  and  claims  handling  attract 
patients  to  your  practice. 

A  fascinating  examination  of  the  most 
significant  factors  in  the  coding  process. 


^2 


8: 


T 


AHM  SEMINARS 
FOR  THE 
HEALTH  CARE 
PROFESSIONS 

The  Sundard  For  Quality 


71 


incraasa  'four  Praczica  Revenues 
By  ;$35,000  io  350/300  Per  Year 


J^propriate  PaymeniL 


JPrlmary  Care  Physfcaansi 


The  3  Tools  you  need  to  <:ode  more  effectavely 
and  recover  the  third  party  payment ^ollars 
your  practice  deserves. 


3  CPT  Coding  Hjanciiseoks 
leam  how  to  code  and  bill  for 
minfmai  level  of  service,  immuni« 
zations,  after  hours  care, 
consultations,  and  much  more! 

3  You'll  code  and  bill  office,  hospital  and 
consultative  services  more  accurately. 

■  You'll  encourage  teamwork  between 
physicians  and  staff  to  improve  coding 
and  reimbursement. 

■  One  copy  for  the  physician  and  one 
copy  for  office  staff. 


1  Master  Forms^ 

for  physician  documentation 
"  Physicians  will  use  them  to  document 
services — office  staff  will  use  the  completed 
forms  when  coding  and  billing. 
»  You'll  keep  them  as  documentation  in  the 

event  of  an  audit, 
e  All  printed  on  durable  paper  and  ready  to 
photocopyi 

You  get  forms  to  document 

■  after  hours  care 

■  initial  consultations 
"  emergency  department  services 

■  telephone  calls 

Over  for  Tool  #3 


72 


Chairman  Sasser.  Now,  this  is  the  kind  of  thing  that  appears  to 
me  to  be  helping  drive  this  escalation  in  medicare  cost.  What  can 
we  do  about  this? 

Mr.  KussEROW.  I  agree  with  you  that,  in  fact,  it  is  bad  enough  to 
find  isolated  fraudulent  practices  around  the  country,  but  when 
you  have  somebody  that  might  actually  specialize  in  spreading  the 
word,  it  compounds  the  negative  effect  in  more  ways  than  one. 

Chairman  Sasser.  I  assume  they  would  write  off  the  trip  with 
the  IRS  on  their  trip  to  San  Francisco  or  Scottsdale,  traveling  out 
there,  writing  off  part  of  the  expense  to  learn  how  to  increase  the 
cost  to  medicare. 

Mr.  KussEROW.  That  is  right,  and  so  they  cheat  the  government 
really  on  one  side  by  figuring  out  how  to  misbill,  and  at  the  same 
time  Uncle  underwrites  it  with  the  tax  benefit.  I  would  agree  that 
that  is  exactly  what  is  going  on. 

The  difficulty  that  we  would  have  is  this:  There  are  many  people 
out  there  that  provide  seminars  as  to  how  to  maximize  reimburse- 
ment under  medicare.  Now,  not  all  of  them  are  engaged  in  crimi- 
nal acts  or  fraudulent  acts,  and  in  some  cases  perhaps  not  even  un- 
ethical behavior.  However,  when  they  cross  that  line  whereby  they 
show  how  you  can  misrepresent  those  products  in  a  way  that  would 
allow  them  to  get  greater  payment,  they  have  crossed  the  line  and 
it  now  becomes  as  violation  of  Title  42,  United  States  Code,  section 
1320(a),  and  that  is  that  they  are  pandering  to  false  statements  for 
reimbursement  and  they  can  be  prosecuted  for  that. 

Once  again,  it  is  not  to  suggest  that  the  burden  of  proof  for  the 
prosecutor  and  the  investigator  are  not  high,  for  they  are  indeed 
high,  because  you  will  have  to  not  only  show  the  misrepresenta- 
tion, but  you  will  also  have  to  go  inside  that  person's  mind  and 
then  be  able  to  show  that  they  had  a  guilty  mind  at  the  time  that 
they  were  doing  this  and  have  a  jury  sustain  that  judgment,  but 
you  can  prosecute. 

The  difficulty  is  that  we  have  a  whole  series  of  gradations,  where 
people  are  advising  legitimately  as  to  how  to  properly  bill  for  medi- 
care, how  to  maximize  reimbursements  lawfully  and  ethically,  and 
you  keep  going  down  that  road,  and  somewhere  along  that  line  you 
have  crossed  over  and  you  are  no  longer  giving  reasonable  advice, 
but  you  are  now  showing  how  to  cheat  Uncle  Sam  in  the  Medicare 
Program  and  how  to  get  reimbursement  that  you  are  not  entitled 
to,  so  it  is  a  whole  spectrum  of  activities,  and  I  would  say  that 
nothing  can  spread  an  abuse  or  fraud  faster  than  somebody  who 
goes  out  and  starts  holding  seminars  around  the  country  to  the  in- 
dustry, to  try  to  convince  them  to  engage  in  bad  practice. 

Chairman  Sasser.  Let  me  just  ask  you  this:  Did  any  member  of 
your  staff  ever  appear  or  ever  go  to  any  seminars  to  hear  what  is 
being  said? 

Mr.  KussEROW.  Oh,  yes,  sir,  and  take  good  notes,  too.  We  are 
very  much  interested  in  finding  out  about  it.  Now,  I  will  say  that 
oftentimes,  if  they  advertise  them  openly,  it  is  easier  for  us  to  go  to 
those  meetings  and  to  follow  them.  But  what  you  will  find  is  those 
where  they  are  actually  advising  on  how  to  engage  in  criminality 
and  disguise  it  as  legitimate  billing  practices,  they  tend  to  be  a 
little  more  discreet  as  to  who  they  invite  to  the  meeting  and  they 
like  to  know  who  the  individual  is,  they  like  to  know  who  recom- 
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mended  and  to  make  sure  that  you  do  not  have  outside  investiga- 
tors come  in,  so  sometimes  we  are  able  to  attend  these  things. 

Sometimes  what  we  will  do  is  we  have  plenty  of  people  in  the 
industry,  and  I  would  point  out  that  the  majority  of  the  complain- 
ants that  we  get,  the  ones  that  bring  attention  to  fraudulent  prac- 
tices within  the  industry  is  the  industry  itself.  There  are  plenty  of 
people  out  there  that  are  very  much  offended  by  these  practices, 
and  they  will  bring  it  forward  to  us,  they  will  be  the  ones  that  will 
go  to  these  meetings  and  oftentimes  report  on  what  is  being  said, 
because  they  have  entre.  So,  I  really  do  not  want  to  damn  the 
entire  industry  or  paint  it  with  a  fraudulent  brush,  because  of  the 
acts  of  a  few.  The  problem  is  the  acts  of  a  few  can  have  an  enor- 
mous impact  on  the  program. 

Mr.  CoTTOS.  Mr.  Chairman,  we  recently  had  a  successful  case  up 
in  Boston  on  what  you  are  calling  a  consultant,  which  we  call  re- 
covery billing  services,  and  it  was  an  outfit  who  was  going  around 
to  ophthalmologists'  offices  and  the  same  type  of  thing,  saying  let 
us  go  through  your  records,  we  can  show  you  where  there  are 
things  that  you  did  not  bill  that  you  should  have  billed  and  we  will 
redo  your  billing  for  you  for  50  percent  of  what  we  get  back. 

They  were  recently  convicted  in  Boston  and  we  have  them  under 
investigation  for  providers  that  they  consulted  and  advised  in  my 
region,  basically  down  in  Florida  at  this  time,  so  we  do  have  a 
track  record  on  going  these  things.  Every  time  they  do  these  rebill- 
ings,  they  are  billing  for  something  that  is  not  there,  something 
that  was  already  billed,  so  we  do  have  justification  and  we  do  have 
prosecutive  ability. 

Chairman  Sasser.  Before  turning  to  Senator  Grassley,  let  me 
just  ask  this  one  question.  When  they  come  back  and  say  we  will 
do  the  rebilling  and  our  fee  will  be  a  percentage  of  whatever  addi- 
tional you  receive,  is  it  legal  to  make  an  arrangement  like  that? 

Mr.  CoTTOS.  No,  it  is  not.  It  is  against  the  kickback  statute.  Any- 
thing based  on  a  percentage  of  reimbursement  is  in  violation  of 
Title  42,  U.S.C.,  section  1320(a). 

Chairman  Sasser.  Thank  you. 

Senator  Grassley. 

Senator  Grassley.  Just  for  the  record  and  also  maybe  for  the 
benefit  of  our  last  witness,  because  maybe  I  will  not  be  able  to  be 
here  when  that  testimony  is  presented,  we  have  had  people  from 
my  State  who  have  come  in  and  talked  about  this  problem  and 
tried  to  point  out  that  some  of  these  things  were  going  on,  which  I 
guess,  you  know,  just  to  make  the  record  straight,  that  there  are 
obviously  some  people  within  the  business  that  are  concerned 
about  this  and  want  to  point  it  out  as  much  as  we  are  trying  to 
point  out  here  some  of  the  things  that  are  bad. 

In  the  defense  industry,  Mr.  Kusserow,  and  maybe  indeed  in  all 
industry,  there  is  what  is  known  as  ''should  cost."  Should  cost  is  a 
cost  in  pricing  assessment,  when  there  is  an  absence  of  competi- 
tion, to  determine  the  fair  and  reasonable  price.  It  looks  at  the 
overall  bill  of  labor,  bill  of  material  and  all  the  markup  factors,  to 
see  if  the  bottom  line  to  the  taxpayer  is  fair  and  reasonable.  Does 
the  government  look  at  this  kind  of  information  in  the  health  in- 
dustry? 
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Mr.  KussEROW.  They  do,  but  we  do  not  have  a  mechanism  to 
take  advantage  of  it  with  regards  to  DME  products.  I  would  say  if 
you  were  looking  at  a  normal  marketplace  and  you  were  talking 
about  how  you  could  drive  the  price  down,  it  seems  to  me  that, 
when  you  are  buying  $3  billion  worth  of  products,  you  should  be 
able  to  command  a  pretty  good  price.  The  fact  is,  I  think  you 
should  be  able  to  command  the  lowest  price. 

So,  it  seems  to  me  that  one  of  the  ways  in  which  you  could  ad- 
dress it  and  say  that  Uncle  Sam  should  not  have  to  pay  any  more 
than  the  lowest  charge  level  that  the  industry  would  provide  to 
anybody  else. 

There  are  mechanisms,  and  that  mechanism,  or  as  the  mecha- 
nism you  describe,  but  I  think  we  are  going  to  have  to  get  to  some- 
thing like  that,  whereby  you  have  some  sort  of  a  fee  schedule  that 
defines  what  products  are  appropriate  for  payment. 

You  have  got  to  know  that  first,  because  a  lot  of  products  that 
are  coming  through  are  made-up  products  that  are  not  really  gen- 
erally known,  and  so  you  have  to  be  able  to  define  what  products 
and  what  kind  of  supplies  are  we  willing  to  pay  for,  and  then  you 
have  to  define  it  in  such  a  way  that  you  know  what  you  are  paying 
for  and  then  you  have  to  set  a  reasonable  price  for  it.  So,  there  are 
a  lot  of  mechanisms  out  there. 

Senator  Grassley.  I  think  your  answer  is  sajdng  it  is  not  the 
policy  of  our  department  or  of  HCFA  to  look  at  that  now,  is  that 
right,  even  though  it  is  very  complicated  to  get  there,  probably,  it 
is  not  

Mr.  KussEROW.  We  are  not  there  now,  yes,  that  is  absolutely 
right. 

Senator  Grassley.  Well,  is  it  in  your  area  to  recommend  such 
consideration? 

Mr.  KussEROW.  Oh,  yes,  sir.  I  have  almost  been  a  ''one-note  Char- 
lie" on  this  for  about  10  years,  and  we  are  making  progress  and  I 
do  not  mean  to  suggest  we  are  not.  You  know,  it  is  almost  like  we 
are  nibbling  around  the  edges. 

We  have  had  legislative  assistance,  both  in  OBRA  90  and  OBRA 
87,  but  we  are  just  not  there,  and  the  reason  we  are  not  there  is  we 
keep  trying  to  salvage  the  current  system  by  just  modifying  it.  I 
would  submit  to  you  that  the  current  system  may  not  be  salvagea- 
ble in  a  way  that  avoids  abuse  in  the  future,  because  of  the  fact 
that  when  you  try  to  pay  whatever  is  reasonable,  when  you  have  a 
marketplace  that  is  not  functioning  properly,  it  is  very  hard  to  do 
that. 

It  is  very  hard  to  do  also,  when  you  are  promised  that  you  will 
pay  whatever  is  reasonable  and  necessary,  when  we  do  not  know 
what  reasonable  and  necessary  means.  It  is  also  very  difficult, 
when  you  do  not  have  a  relationship  between  what  you  are  paying 
for  the  product  and  what  the  cost  of  the  manufacture  of  the  prod- 
uct is. 

Now,  I  am  a  very  strong  advocate  of  the  free  enterprise  system 
and  it  would  be  far  for  me  to  ever  suggest  that  the  Federal  Govern- 
ment set  profit  ratios  for  anything,  but  it  seems  to  me  that  there 
should  be  some  way  between  what  we  currently  have  and  some- 
thing that  sets  what  profits  rates  should  be.  There  should  be  an 
area  where  people  can  make  a  profit  on  the  products  and  services 
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they  provide  to  medicare,  without  gouging  the  system,  and  it  seems 
to  me  that  they  probably  could  have  that,  if  we  could  properly 
define  those  items  that  we  are  willing  to  pay  for  and  properly  price 
them  through  some  sort  of  fee  schedule. 

Senator  Grassley.  Do  you  generally  agree  with  that  figure  that 
was  given  in  the  Tennessean  about  $12  billion  of  waste  and  fraud 
and  abuse  in  medicare? 

Mr.  KussEROW.  How  much  was  that? 

Senator  Grassley.  $12  billion.  Maybe  it  is  not  fair  for  me  to  say 
medicare. 

Mr.  KussEROW.  $12  billion  for  fraud?  I  would  not  agree  with 
that. 

Senator  Grassley.  Not  for  fraud;  for  fraud,  waste  and  abuse. 

Mr.  KussEROW.  I  think  that  you  could,  in  fact,  if  you  did  it  prop- 
erly, eliminate  $12  billion  from  medicare  and  not  adversely  affect 
the  program  or  not  be  unreasonable  to  people  who  provide  the  pro- 
gram. The  fact  of  the  matter  is,  I  will  tell  you.  Senator,  in  our  red 
book,  which  we  publish  twice  a  year,  we  look  at  savings  opportuni- 
ties in  those  programs. 

In  fact,  about  80  or  90  percent  of  the  OBRA  savings  scored  on 
medicare  for  the  last  5  years  came  out  of  that  book,  and  we  have 
over  $12  billion  in  annual  savings  that  could  be  acquired,  if,  in  fact, 
the  recommendations  could  be  somehow  implemented,  either  by 
policy  changes  or  by  legislation  by  the  Congress.  So,  I  would  think 
if  you  put  it  in  those  terms,  yes,  sir,  you  could,  in  fact,  ratchet 
down  that  program  that  much,  without  adversely  affecting  the  mis- 
sion of  the  program  services  or  be  unfair  to  the  people  who  provide 
the  services. 

Senator  Grassley.  Is  there  more  savings,  or  are  you  suggesting 
that  even  that  $12  billion — I  guess  really  what  I  am  trying  to  do  is 
get  a  bottom  line  here,  that  if  we  really  crack  down  on  not  only 
fraud,  but  waste  and  abuse,  as  well,  what  you  might  feel  would  be 
a  real  savings  that  we  could  achieve  in  

Mr.  KussEROW.  I  will  tell  you  what  I  can  do.  Senator,  is  that  I 
can  make  available  to  the  committee  our  red  book,  which  lists 
them.  The  reason  that  it  is  easy  for  me  to  say,  but  it  is  hard  to 
have  it  happen  is  that  many  of  the  decisions  really,  you  know,  call 
for  hard  policy  calls,  and  many  of  them  are  difficult  calls,  where 
there  are  tradeoffs,  and,  hence,  although  we  have  a  lot  of  success, 
again,  we  are  running  about  $5.6  billion  a  year  in  savings,  much  of 
which  comes  in  this  arena.  We  are  making  a  lot  of  progress,  but 
the  fact  is  these  are  hard  decisions  to  make  in  some  of  these  pro- 
grams and  it  requires  close  scrutiny.  But  I  would  be  happy  to  give 
you  a  list  of  every  single  recommendation  we  have,  with  any 
backup  documentation  that  you  would  find  useful. 

It  seems  that  what  we  find  is  that  we  have  sometimes  conflicting 
recommendations,  whereby  you  have  almost  an  alternative,  where, 
if  you  go  this  way,  you  may  be  going  inconsistent  with  something 
else,  but  the  bottom  line  is  I  do  think  that  there  are  opportunities 
available,  but  it  just  has  to  be  worked  out  very  carefully.  The  solu- 
tions are  there,  but  it  just  requires  an  awful  lot  of  work.  It  is  a 
very  complex  area. 

Senator  Grassley.  If  we  make  a  distinction  between  fraud  and 
abuse  on  the  one  hand,  and  excessive,  if  legitimate,  profits  on  the 
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other  hand,  can  you  give  us  some  of  your  opinion  on  whether  some 
of  the  margins  you  described  in  your  statement,  in  fact,  excessive, 
even  though  no  fraud  or  abuse  may  have  been  involved?  I  am  re- 
ferring to  those  figures  on  page  4  of  your  testimony. 

Mr.  KussEROW.  Well,  I  would  submit  to  you  that  

Senator  Grassley.  They  appear  to  me  to  be  very  excessive. 

Mr.  KussEROW.  I  would  go  beyond  that.  I  do  not  see  an3rthing  le- 
gitimate in  them  at  all,  period.  There  is  nothing  there  that  is  legiti- 
mate, as  far  as  I  am  concerned.  I  think  we  are  looking  right  there 
at  a  lot  of  potential  time  in  a  Federal  penitentiary. 

Senator  Grassley.  I  would  like  to  have  some  idea  on  the  priority 
you  place  on  combating  fraud  and  abuse  in  the  Medicare  Program. 

Mr.  KussEROW.  In  what  respect? 

Senator  Grassley.  Just  in  your  own  prioritizing  of  all  the  things 
that  you  have  a  responsibility  for. 

Mr.  KussEROW.  Well,  if  we  talk  about  the  areas  that — if  you  set 
the  priorities  based  upon  the  greatest  outlays,  we  have  traditional- 
ly worked  very  hard  in  Part  A  of  Medicare,  which  is  inpatient  serv- 
ices at  hospitals.  There  have  been  a  lot  of  problems  there  and  we 
have  worked  very  hard  in  that  arena. 

We  also  have  looked  on  the  Part  B  side,  particularly  as  to  outpa- 
tient services.  I  would  say  that  the  durable  medical  equipment  area 
is  the  area  that  is  most  subject  to  abuse.  Although  it  may  be  small 
in  proportion  to  inpatient  care  at  hospitals,  in  terms  of  dollar  out- 
lays, it  lends  itself  to  the  greatest  abuse,  and  I  think  we  see  time 
and  time  again  that  the  amount  of  energy  that  we  have  to  put  in 
addressing  durable  medical  equipment  and  supplies  is  dispropor- 
tionate to  the  amount  of  outlays  that  go  in  that  area.  So,  if  we  are 
looking  in  terms  of  where  we  need  the  most  help  in  trying  to 
straighten  the  program  out,  I  would  say  in  that  area.  If  you  are 
looking  in  terms  of  where  the  priority  is  in  terms  of  the  total  out- 
lays, it  would  be  the  Part  A  side  of  Medicare. 

Senator  Grassley.  Has  Congress  provided  sufficient  funds  in 
recent  years  to  review  claims,  and  how  does  the  funding  trend  com- 
pare to  the  volume  of  claims  submitted  in  recent  years? 

Mr.  KussEROw.  I  think  one  of  the  places  where  we  really  missed 
the  boat,  Senator  Grassley,  is  that  we  have  not  really  taken  full 
advantage  of  rising  technology.  In  the  legislation  that  passed  that 
was  repealed.  Medicare  catastrophic  coverage,  I  think  there  was  a 
component  part  I  would  like  to  draw  your  attention  to,  and  that 
was  the  area  of  point  of  sale  for  pharmaceutical  products,  whereby 
it  had  been  designed  that  for  this  drug  benefit,  that  mom  and  dad 
could  travel  anywhere  in  the  United  States  in  a  Winnebago  and 
stop  at  pharmacies  and  they  would  instantly  have  posted  to  their 
account  those  prescriptions,  and  it  was  designed,  by  legislation  and 
by  administration,  that  you  could  do  that  with  three  different  point 
of  sale  processors,  if  you  will,  computer  centers  that  could  handle 
hundreds  of  millions  of  transactions  a  year. 

Not  only  that,  but  all  three  of  them  would  go  through  a  little 
black  box  that  would  be  integrated  instantly,  so  that  even  if  one 
complete  system  collapsed,  the  other  two  could  pick  it  up.  Yet, 
what  we  are  looking  at  here  is  we  have  57  different  carriers,  with 
57  different  computerized  systems,  with  57  different  accounting  sys- 
tems and  57  different  sets  of  screens  operating,  and  it  just  seems  to 
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me  that  technology  has  advanced  since  1965  sufficiently,  whereby 
that  we  could  have  a  much  more  efficient  system,  whereby  you 
could  have  fewer  contractors,  if  you  were  talking  only  about  the 
processing  of  claims,  with  a  higher  degree  of  efficiency  and  less 
cost  per  claim  in  processing. 

I  do  not  think  we  have  taken  advantage  of  technology.  I  think 
the  problem  that  we  have  had  is  (a)  there  is  poor  technology,  but 
(b)  also,  in  my  judgment,  we  have  not  been  given  a  proper  accent 
on  the  importance  of  this  pre-payment  and  post-payment  review 
function  by  the  carriers,  that  we  have  not  said  that  is  a  very  im- 
portant part,  and  perhaps  among  the  most  important  parts  of  the 
contractual  relationship  that  carrier  has  with  the  Health  Care  Fi- 
nancing Administration,  with  medicare. 

Consequently,  what  we  see  is  they  do  not  have  many  points,  they 
cannot  really  score  very  high  in  their  contract  performance  by 
really  doing  a  good  job  in  this  arena.  They  particularly  do  not  get 
much  in  the  way  of  good  scoring  for  identifying  potential  fraudu- 
lent acts  and  turning  it  over  for  investigation. 

So,  I  think  there  is  a  lot  of  room.  I  think  ultimately  we  are  going 
to  have  to  have  technology  advances  in  this  area,  but  I  think,  in 
the  short  term,  what  we  might  do  is  give  more  incentive  to  these 
carriers  to  do  more  in  the  way  of  screening  these  bills  and  also  to 
report  where  those  aberrations  are,  so  that  we  can  get  a  better  job 
at  policing  it. 

Senator  Grassley.  Previously,  I  had  asked  the  question  of  the 
other  panel,  do  you  know  of  any  career  criminal  elements  being  in- 
volved in  this  sort  of  activity  that  has  been  explored  here  today? 

Mr.  KussEROW.  Well,  they  may  not  have  started  out  as  a  career 
criminal  element,  but,  by  golly,  after  you  see  what  the  potential  is 
for  making  money,  I  think  that,  right  off  the  bat,  you  could  see 
that  you  could  easily  move  into  the  area  of  being  a  career  criminal 
fast. 

We  have  found  people  who,  in  fact,  have  ceased  to  provide  a  le- 
gitimate service  or  product  and  have  now  become  exclusively  a 
criminal  element  that  are  taking  advantage  of  the  system  in  a 
fraudulent  fashion. 

Now,  as  far  as  an  outside  criminal  element  is  concerned,  occa- 
sionally we  cross  over  the  line.  Whenever  you  are  in  the  health 
care  arena,  oftentimes  you  will  cross  over  the  line  from  prescrip- 
tive narcotics  to  other  types  of  narcotics  trafficking,  and  we  find 
that  sometimes  criminal  activities  are  driven  by  other  types  of 
criminal  activities,  but,  by  and  large,  what  you  have  is  people  are 
figuring  out  how  to  game  this  system.  They  start  slicing  away  at  it, 
and  one  day  there  is  no  ethics  left  and  they  are  just  plain  crimi- 
nals. 

Senator  Grassley.  My  last  question,  and,  again,  I  brought  it  up 
to  the  previous  panel  and  the  Chairman  suggested  I  bring  it  up  to 
you.  Do  we  have  a  policy  that,  when  we  have  rented  something  and 
we  have  paid  for  it  once,  that  we  have  paid  for  it  enough  and  we 
just  stop  paying  for  it?  It  seems  to  me  this  simple,  you  know,  we 
know  what  something  costs  to  begin  with,  and  you  have  got  your 
computer  set  up  so  you  are  not  going  to  reimburse  for  that  one 
case  more  than  that  equipment  costs  once,  and  when  that  is  done, 
you  shut  off  the  check-writing  machine. 
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Mr.  KussEROW.  It  seems  reasonable  to  me.  It  took  us  6  years  to 
make  that  change,  and  it  has  now  changed  and  no  longer  would 
you  have  somebody  renting  a  wheelchair  for  year  after  year  after 
year,  so  it  just  continues  to  compound.  Let  us  say,  after  a  year  you 
have  already  paid  the  price  of  a  wheelchair,  and  you  go  on  years 
after  to  continue  to  pay  for  it. 

Senator  Grassley.  Is  that  true  of  medicaid,  as  well  as  medicare? 

Mr.  KussEROW.  Medicaid  operates  under  State  law  and,  there- 
fore, there  is  variation  and  there  are  possibilities,  depending  upon 
what  State  you  are  in,  whereby  they  do  not  have  a  shutoff  on  that. 

Senator  Grassley.  Then,  maybe  the  problem  we  are  having  in 
our  State  is  medicaid  and  our  State  law  would  permit  that,  but  it 
seems  to  me  like,  as  short  as  our  State  treasury  is,  we  would  soon 
be  putting  a  limit  on  that,  as  well,  just  like  the  Federal  Govern- 
ment has.  But  you  have  done  this  at  the  Federal  level? 

Mr.  Kusserow.  The  devices  and  products  and  equipment  that  are 
being  used  has  a  limit  put  on  it.  We  will  not  pay  ad  infinitum,  we 
will  not  continue  to  pay  for  that  hospital  bed  or  that  wheelchair 
many  times  over  the  value  of  the  original  price.  It  does  shut  off, 
when  you  have  paid  for  it. 

Chairman  Grassley.  Mr.  Chairman,  maybe  I  can  make  just  one 
last  little  statement,  because  I  brought  up  time  and  time  again 
about  some  comparisons  with  the  Defense  Department,  and  it 
seems  to  me  like,  you  know,  the  $750  pair  of  pliers  is  just  the  symp- 
tom of  a  bigger  problem,  and  sometimes  it  takes  something  like 
that  to  get  the  attention  of  Congress  or  the  Executive  or  the  public, 
to  get  them  to  do  something. 

So,  I  suppose  in  this  area  we  have  to  find  a  $100  aspirin  or  a  $95 
commode  chair,  such  as  your  committee  staff  has  found.  Of  course, 
I  would  like  to  commend  you  for  your  efforts  in  this  regard,  as  well 
as  the  testimony  of  our  distinguished  witnesses,  as  well,  because  I 
think,  again,  you  know,  the  problem  is  not  just  a  $95  commode 
chair.  The  problem  is  what  sort  of  system  or  what  sort  of  an  ethic 
do  we  have,  both  in  the  business,  as  well  as  in  the  government,  po- 
licing it  that  allows  this  to  happen,  so  we  are  really  talking  about 
taking  on  the  health-industrial  complex,  like  you  take  on  the  mili- 
tary-industrial complex. 

Mr.  Kusserow.  If  I  could  just  add  to  that.  Senator,  let  me  just 
say  that,  in  my  judgment,  you  probably  have  identified  the  one 
area  that  is  most  analogous  to  what  you  had  encountered  in  the 
Defense  Department  with  the  $600  commode  and  so  forth,  and  that 
is  that  there  are  individuals  that  do,  in  fact,  know  how  to  game  the 
system  sufficiently. 

It  is  also  interesting  that  you  chose  the  words  about  ethics  in  the 
business,  and  it  is  also  interesting  that  the  next  panel  has  that  as  a 
primary  thrust  of  their  testimony,  the  fact  that  they  would  like  to 
see  more  ethics  in  their  industry,  so  it  is  clear  that  I  think  you 
have  hit  the  two  touchstones  of  what  this  hearing  really  is  all 
about. 

Senator  Grassley.  Let  me  just  ask  one  more  question,  because  of 
this  relationship  with  defense.  One  of  the  problems  in  defense  is 
the  revolving  door  between  the  defense  industry  and  the  Defense 
Department  and  the  in  and  out,  and  so  nobody  in  the  Defense  De- 
partment is  going  to  do  an3^hing  that  kind  of  blows  the  whistle. 
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because  they  are  going  to  curb  their  opportunity  to  get  a  job  some- 
time when  they  want  to  get  out  of  government  or  they  retire.  Do 
you  have  any  evidence  from  your  standpoint  as  Inspector  General, 
that  that  sort  of  situation  might  exist  between  the  health  care  in- 
dustry and  HCFA  or  any  place  else  in  HHS? 

Mr.  KussEROW.  In  the  area  of  durable  medical  equipment,  I 
think  that  the  problem  that  we  have  is  that  we  have  got  such  a  lax 
system,  they  do  not  need  any  extra  help  from  anybody  who  works 
in  the  government.  I  think  just  our  natural  bureaucratic  ways  are 
good  enough,  without  having  any  mean  spirit  behind  it.  We  are  in- 
competent enough  as  an  agency  in  this  area  to  do  it,  without  any 
help  from  wrongdoing. 

Senator  Grassley.  Thank  you. 

Chairman  Sasser.  Thank  you  very  much,  Senator  Grassley.  That 
is  a  sad  commentary,  indeed. 

Mr.  KussEROW.  Only  in  this  one  little  tiny  piece,  Mr.  Chairman, 
I  only  mention  this  one  little  piece  of  DME.  I  do  not  say  the  entire 
department  is  that  way. 

Chairman  Sasser.  All  right. 

A  quick  statement,  Mr.  Inspector  General.  You  heard  the  testi- 
mony this  afternoon  about  the  Phoenix  Health  Care  Systems,  Inc. 
that  the  Tennessean  reporters  referred  to  and  the  arrangements 
that  this  Phoenix  Health  Care  Systems,  Inc.  had  with  nursing 
homes.  Our  staff  has  also  had  discussions  with  several  other  people 
suggesting  that  great  profits  can  be  made  on  these  so-called  sweet- 
heart deals  between  suppliers  and  nursing  homes. 

Some  of  these  arrangements,  at  least,  appear  on  the  surface  to 
involve  substantial  kickbacks.  The  suppliers  who  supply  things  to 
the  nursing  homes  may  be  no  more  than  third-party  billers  who 
contract  with  the  nursing  home  to  meet  their  medical  equipment 
or  supply  needs,  and  do  that  in  return  for  the  right  to  do  the  medi- 
care billing  for  all  of  the  medicare  eligible  persons  in  the  nursing 
home. 

Evidently,  the  profits  on  medicare  reimbursed  items  are  so  high 
that  these  suppliers  of  medical  equipment  are  in  a  position  to  share 
these  profits  with  the  nursing  home.  They  do  this  by  giving  the 
nursing  homes  large  amounts  of  so-called  free  supplies  which  can 
then  be  also  used  to  deal  with  the  needs  of  non-medicare  patients 
or,  in  some  instances,  it  appears  they  actually  pay  the  nursing 
homes  cash  to  do  their  medicare  billing. 

Now,  I  have  seen  documentation  on  one  transaction  which  prom- 
ised to  pay  a  nursing  home  over  $35,000  a  year  in  combined  free 
supplies  and  cash.  So,  Mr.  Kusserow,  I  am  going  to  give  you  some 
documentation  on  12  different  examples  of  this.  These  are  not  the 
same  ones  that  you  heard  about  earlier.  I  am  not  in  a  position, 
quite  frankly,  to  evaluate  whether  or  not  the  kickback  statutes 
have  been  violated  or  not,  but,  giving  you  a  horseback  opinion, 
they  look  like  kickbacks  to  me. 

What  I  would  like  for  you  to  do  is  look  at  these  and  let  the  com- 
mittee know,  number  one,  if  these  constitute  violations  of  the  anti- 
kickback  statutes,  and,  number  two,  whether  or  not  these  entities 
are  under  active  investigation.  I  will  have  the  staff  submit  these  to 
you  before  you  leave  today. 
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Mr.  KussEROW.  If  I  could  make  just  one  observation,  Mr.  Chair- 
man, and  that  is  that  the  Tennesseans  are  noted  throughout  the 
country  for  being  excellent  horseback  riders,  and  I  would  suspect 
that,  once  again,  we  saw  further  evidence  of  that  in  your  com- 
ments. I  think  you  are  right  on  track.  There  is  nothing  you  said 
that  I  disagree  with. 

The  fact  of  the  matter  is  that  we  have  been  very  circumspect 
about  volunteering  the  specifics  of  the  cases  that  we  have  referred 
to  in  our  testimony,  because  of  the  fact  that  we  have  been  very 
deeply  involved  in  a  series  of  investigations,  many  of  which  have 
been  mentioned,  but  I  will  tell  you  that  the  kind  of  situation  that 
you  described,  in  fact,  is  exactly  what  the  kickback  statute  prohib- 
its, and  it  is  a  criminal  violation,  and  all  you  have  to  do  is  show 
that  the  people  intended  the  act  to  be  illegal. 

So,  I  think  your  analysis,  your  perception  and  your  comments 
are  absolutely  100  percent  on  track.  I  would  be  pleased  to  examine 
the  examples  that  you  have  and  incorporate  it  in  our  ongoing  in- 
vestigations. 

Chairman  Sasser.  Mr.  Inspector  General,  we  very  much  appreci- 
ate your  appearing  here  this  afternoon  and  giving  us  the  benefit  of 
your  views,  and  I  want  to  thank  your  colleague  for  coming  up  from 
Atlanta  and  helping  out  today. 

Thank  you  very  much. 

Mr.  KussEROW.  Thank  you,  Mr.  Chairman. 

Mr.  CoTTOS.  Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Our  next  witness  will  be  Ms.  Corrine  Parver. 

While  Ms.  Parver  is  preparing  to  come  up,  I  have  a  letter  here 
from  the  Administrator  of  the  Health  Care  Financing  Administra- 
tion that  I  would  like  to  officially  submit  for  the  record.  The  letter 
discusses  the  proposals  to  extend  payment  limits  to  certain  catego- 
ries of  equipment  and  supplies  and  the  department's  intention  to 
make  other  changes  to  address  the  so-called  "forum  shopping" 
problem  and  telemarketing  abuses. 

We  are  looking  forward  to  working  very  closely  with  the  HCFA 
in  bringing  an  end  to  these  abuses. 

[The  letter  referred  to  follows:] 
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DEPARTMENT  OF  HEALTH  ft.  HUMAN  SERVICES 


HAiT  13  1991 


Th«  AdminUtritor 
WMiifngton,  O.C.  20201 


Health  Care  Fmencmg  AdmimstretiOn 


The  Honorable  Jim  Sasaer 
United  States  Senate 
WsBhlngton,  D.C.  20510 


Dear  Senator  Sasser: 


We  understand  that  you  are  in  the  process  of  Investigating  Medicare 
payment  and  coverage  of  durable  medical  equipment  (DME),  prosthetics,  and 
orthotics  in  preparation  for  a  hearing  to  be  held  on  May  13.    Among  the 
matters  you  are  exploring  include  the  wide  variation  In  Medicare  payment 
amounts  for  these  items  and  the  sales  of  DME  through  telemarketing. 

I  would  like  to  bring  to  your  attention  several  issues  related  to  your 
investigation. 

Variation  in  Fee  Schedule  Amounts 

As  you  know,  the  Omnibus  Budget  Reconciliation  Act  of  1880  modified 
the  payment  methodology  for  DME  by  establishing  national  payment  limits  and 
floors  to  be  phased  in  over  a  period  of  three  years,  beginning  in  1881.  We 
believe  that  these  limits  and  floors  will  go  a  long  way  toward  eliminating  the 
extreme  degree  of  variation  In  payment  amounts  for  DME,  which  had  been 
documented  by  the  General  Accounting  Office. 

Although  all  categories  of  DME  are  subject  to  these  limits,  the 
provision  did  not  extend  to  prosthetics  and  orthotics.    Thus,  the 
Administration  has  proposed  legislation  for  FY  1882  that  would  apply  limits 
and  floors  to  prosthetics  and  orthotics  based  on  the  median  of  fee  schedule 
amounts.    Similar  to  DME,  there  is  a  high  degree  of  variation  in  payment 
amounts  for  these  items.    Imposition  of  a  national  payment  limit  and  floor 
would  reduce  this  variation  and  limit  those  amounts  that  are  unaxplainably 
high. 

"Carrier  Shopping"  and  Telemarketing 

Under  our  current  claims  processing  policy  for  DME,  known  as  point 
of  sale  jurisdiction,  suppliers  are  required  to  submit  their  claims  to  the 
carrier  who  services  the  geographic  area  where  the  beneficiary's  order  is 
received.    This  policy  allows  large  suppliers  to  "shop  around"  and  locate 
their  business  operations  in  areas  serviced  by  a  carrier  that  pays  more  «uid 
has  a  more  liberal  coverage  policy. 
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Page  2  -  The  Honorable  Jim  Sasser 


We  have  recognized  that  this  claims  processing  policy  has  caused 
problems.    We  are  currently  considering  a  modification  of  this  policy  to 
eliminate  abuses  resulting  from  "carrier  shopping*^  and  reduce  the  variation 
In  coverage  and  utilization  policy.    Any  change  would  be  made  through  the 
rulemaking  process  and  be  subject  to  public  comment. 

I  hope  that  this  information  is  useful  to  you  in  your  dellberationa 
about  DME,  prosthetics,  and  orthotics.    Please  do  not  hesitate  to  contact  me 
If  I  can  be  of  any  further  assistance. 


Sincerely, 


Gail  R.  Wllensky,  Ph. 
Administrator 
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Chairman  Sasser.  Our  final  witness  today,  as  I  said,  is  Ms.  Cor- 
rine  Parver,  President  of  the  National  Association  of  Medical 
Equipment  Suppliers.  I  would  like  to  welcome  her  by  praising  the 
work  first  that  her  association  has  done  to  combat  waste  and  abuse 
that  exists  in  the  medical  equipment  and  supply  industry. 

In  fact,  the  National  Association  of  Medical  Equipment  Suppliers 
has  its  own  legislative  proposals  which  it  is  advancing  on  how  to 
deal  with  these  problems,  and  the  organization  has  been  working 
closely  with  our  staff  to  see  if  we  can  find  some  legislative  solution. 

I  want  to  thank  you  for  joining  us,  Ms.  Parver,  and,  as  Senator 
Grassley  has  said,  I  want  to  reiterate  that  we  are  grateful  to  the 
legitimate  and  conscientious  suppliers  of  medical  equipment  and 
supplies  for  their  efforts  to  try  to  establish  ethical  grounds  of  con- 
duct and  trying  to  stamp  out  any  evidence  of  fraud  or  abuse  in 
their  field. 

You  have  a  prepared  statement,  Ms.  Parver,  and  we  will  be  de- 
lighted to  include  that  in  the  record  and  hear  any  summary  that 
you  might  wish  to  give  us. 

STATEMENT  OF  CORRINE  PARVER,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  MEDICAL  EQUIPMENT  SUPPLIERS 

Ms.  Parver.  Thank  you  very  much,  Mr.  Chairman. 

I  very  much  appreciate  the  comments  that  you  just  made.  It  is  a 
pleasure  for  me  to  appear  before  you  today.  My  name  is  Corrine 
Parver,  and  I  am  President  of  the  National  Association  of  Medical 
Equipment  Suppliers.  We  are  a  nonprofit  trade  association  in 
Washington.  We  have  approximately  2,000  members  who  have 
4,000  facilities  located  across  the  country. 

Based  upon  individual  patients'  needs  and  only  upon  physicians' 
prescriptions,  our  members  furnish  a  wide  variety  of  equipment 
and  supplies  and  products,  ranging  from  traditional  items  such  as 
hospital  beds  to  very  highly  sophisticated  technologically  advanced 
equipment,  such  as  parenteral  and  enteral  nutrition  supplies  which 
help  people  get  nutrition  who  otherwise  cannot  be  fed;  apnea  moni- 
tors, which  help  parents  monitor  their  children's  or  infant's  breath- 
ing; and  highly-customized  wheelchairs  that  help  people  with  dis- 
abilities manage  to  lead  productive  lives  in  their  home. 

My  testimony  today  will  focus  on  two  main  issues:  how  we  to- 
gether have  to  manage  an  effective  program  to  combat  fraud  and 
abuse  and  unethical  business  practices,  and  that  that  will  amount 
to  proposing  legislation  to  control  unethical  business  practices  and 
to  insure  quality;  and  also  to  point  out  the  benefits  and  the  value 
of  home  medical  equipment. 

I  do  want  to  emphasize  that  our  association  supports  your  efforts 
to  eliminate  unethical  business  practices  in  the  Medicare  Program 
generally,  and  the  home  medical  equipment  industry  specifically. 
Legitimate  home  medical  equipment  suppliers,  which  comprise 
most  of  the  industry,  have  a  common  interest  with  policymakers, 
and  that  is  to  stop  all  unethical  business  practices. 

We  hope  that  you  can  give  serious  consideration  to  incorporating 
into  your  efforts  the  comprehensive  ethics  legislation  for  the  HME 
industry  that  NAMES  has  developed.  That  unprecedented  legisla- 
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tion  would  close  very  many  of  the  loopholes  that  were  addressed 
today  that  have  led  to  questionable  business  practices. 

Most  importantly,  our  proposal  would  help  insure  that  all  suppli- 
ers meet  the  high  ethical  standards  that  the  majority  of  suppliers 
already  do,  by  requiring  strict  adherence  to  standards  of  practice. 
Any  assumption  that  the  entire  industry  is  violating  standards  of 
ethics  simply  is  not  true. 

The  proposed  legislation  would  encourage  accreditation  of  home 
medical  equipment  suppliers  and,  unlike  what  occurs  today,  would 
bar  participation  in  the  Medicare  Program  for  non-certified  suppli- 
ers. 

The  bill  we  are  proposing  is  a  tough  bill,  Mr.  Chairman,  but  if 
you  are  very  serious  and  the  rest  of  Congress  is  serious,  as  NAMES 
is,  about  weeding  out  the  few  suppliers  who  tarnish  the  reputation 
of  a  growing  conscientious  and  valuable  industry,  then  this  is  the 
kind  of  tough,  but  sensible  action  that  Congress  needs  to  take. 

As  you  said  earlier,  we  already  are  consulting  with  your  staff 
and  with  staffs  of  Members  of  both  Houses  regarding  our  proposal, 
and  we  are  very  hopeful  that  this  important  and  far-reaching  legis- 
lation will  be  introduced  soon  and  will  receive  prompt  consider- 
ation. 

It  is  important  to  remember  that  home  medical  equipment  serv- 
ices comprise  a  vital  and  cost-effective  component  of  our  home 
health  care  industry.  We  do  not  want  to  throw  the  baby  out  with 
the  bath  water  here.  Home  medical  products  and  services  help 
make  home-comings  possible  for  so  many  elderly,  disabled  and  ill 
individuals  who  can  be  discharged  earlier  from  more  costly  institu- 
tions, only  if  they  have  the  appropriate  medical  equipment  to  use 
in  their  home. 

It  is  also  the  home  medical  equipment  industry  which  provides 
products  and  services  to  enable  people  with  severe  disabilities  to 
lead  productive  lives  in  the  mainstream  of  society  with  the  aid  of 
'that  medical  equipment. 

Throughout  all  the  discussions  that  we  have  had  today,  we 
should  not  lose  sight  of  the  fact  that  home  medical  equipment  as  a 
part  of  home  care  offers  a  very  practical  alternative  to  the  continu- 
ing high  costs  of  institutionalization  and  allows  for  enhanced  qual- 
ity of  life. 

A  soon  to  be  released  national  survey  shows  that  almost  75  per- 
cent of  Americans  would  prefer  to  have  their  care  when  they  are 
recuperating  in  the  home,  rather  than  in  institutions,  after  they 
have  had  a  serious  illness. 

As  our  Nation's  elderly  population  increases  and  as  further  tech- 
nological advances  are  made  to  help  empower  people  with  disabil- 
ities to  realize  their  unique  potential,  policymakers  should  recog- 
nize home  medical  equipment  as  an  effective,  efficient  and  undeni- 
ably compassionate  mechanism  for  providing  care  in  the  home. 

Ethical  home  medical  equipment  suppliers  do  much  more  than 
just  deliver  equipment.  They  set  up  the  equipment,  they  train  the 
patients  and  their  families  as  to  how  to  take  care  of  it,  they  service 
the  equipment  24  hours  a  day,  7  days  a  week,  and  they  also  have  to 
compete  extensive  paperwork  to  comply  with  the  Medicare  Pro- 
gram. 
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A  high  level  of  home  care  service  should  be  encouraged  today, 
Mr.  Chairman,  not  destroyed.  However,  in  addition  to  these  clear 
benefits  which  I  have  enunciated,  I  have  to  candidly  acknowledge 
the  reports  of  fraudulent  and  abusive  practices  by  some  unscrupu- 
lous people  who  have  orchestrated  so-called  scam  telemarketing  op- 
erations or  else  engaged  in  other  unethical  business  practices,  and 
it  is  for  that  very  reason  that  the  National  Association  of  Medical 
Equipment  Suppliers,  represented  by  me  here  today,  is  very 
pleased  to  appear  before  you  and  to  address  some  of  the  efforts  we 
have  ongoing  to  address  that  problem,  namely:  educating  consum- 
ers about  their  rights  and  responsibilities  involving  renting  and 
purchasing  equipment,  suggesting  legislative  solutions,  and  describ- 
ing ways  in  which  you  can  help  us  in  assisting  the  elimination  of 
unethical  business  practices. 

While  only  a  small  percentage  of  suppliers  may  engage  in  fraud- 
ulent and  abusive  practices,  we  need  to  develop  an  effective  pro- 
gram to  define  and  eliminate  unethical  behavior.  We  need  to  act 
now.  I  do  not  want  to  wait  3  more  years,  when  national  pricing  fi- 
nally kicks  in. 

While  the  actual  number  of  home  medical  equipment  suppliers 
sanctioned  by  OIG  in  recent  years  has  been  relatively  small,  (ap- 
proximately 3.8  percent),  we  are  still  concerned  that  the  industry, 
which  traditionally  provides  such  a  high  level  of  quality  care,  is 
tarnished  by  the  acts  of  a  few  unethical  suppliers,  so  we  are  pro- 
posing a  tough,  effective  and  multi-faceted  program,  some  of  which 
we  can  do  and  are  already  doing  on  our  own,  but  for  most  of  it  we 
need  Congress'  help. 

We  firmly  believe  that  even  one  beneficiary  hurt  in  any  way  by 
an  unscrupulous  company  is  one  too  many.  Even  one  company  en- 
gaging in  the  type  of  practices  you  heard  about  today,  both  from 
the  reporters  and  from  Mr.  Kusserow,  tarnishes  the  reputation  of  a 
legitimate  industry  and  causes  unnecessary  expenditures  of  Medi- 
care Program  dollars. 

Our  legislative  proposals  address  explicitly  the  problem  of  uneth- 
ical practices  in  the  industry.  The  draft  legislation  would  allow 
only  those  suppliers  who  meet  certain  minimal  standards  estab- 
lished by  the  Department  of  Health  and  Human  Services  to  pro- 
vide services  under  the  program. 

Currently,  Mr.  Chairman,  as  you  have  heard  this  afternoon, 
anyone  can  obtain  a  medicare  provider  number  and  start  to  pro- 
vide servicjBS.  There  are  no  conditions  of  participation  or  standards 
for  which  a  supplier  must  comply  with,  in  order  to  be  of  service  to 
medicare  beneficiaries.  We  cannot  have  that  any  longer.  We  have 
to  have  a  front-end  entry  program  to  assure  quality  and  ethical 
standards,  and  that  is  what  we  are  proposing.  It  will  establish  pa- 
tients' rights  and  responsibilities,  what  the  suppliers  have  to  do  for 
patient  care,  safety,  management  and  infection  control;  quality  as- 
surance will  be  assured  and  equipment  management  will  be  stand- 
ardized. 

The  bill  we  are  proposing  would  encourage  accreditation  of  home 
medical  equipment  suppliers  by  a  duly  authorized  accrediting  body 
and  allow  ' 'deemed  status"  for  those  suppliers  who  already  have 
completed  a  rigorous  program  of  accreditation  by  an  organization 
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such  as  the  Joint  Commission  on  Accreditation  of  Health  Care  Or- 
ganizations. 

Further,  strong  sanctions  would  be  applied  against  those  individ- 
uals who  engage  in  activities  such  as  forum  or  carrier  shopping,  a 
lot  of  which  we  have  heard  about  this  afternoon,  and  waiver  of 
beneficiary  coinsurance.  The  draft  bill  outrightly  would  forbid  such 
activity. 

We  entered  into  a  national  pricing  scheme  in  OBRA  90,  Mr. 
Chairman,  and  that  will  not  take  full  effect  until  1993.  We  are  on  a 
fee  schedule  now.  However,  1993  is  too  long  to  wait.  We  believe 
that  we  should  have  the  strong  prohibitions  now  against  carrier 
shopping,  and  the  ways  in  which  to  do  that  is  to  have  HCFA  create 
10  Regional  Carriers,  instead  of  the  50-plus  that  we  have  today.  It 
is  already  allowed  under  OBRA  '87.  The  Department  of  HHS  has 
just  never  exercised  that  authority.  We  are  saying  you  have  to  do  it 
now.  If  they  are  not  going  to  do  it  on  their  own,  let's  make  them  do 
it. 

Other  provisions  in  our  draft  bill  strengthen  and  tighten  the 
medicare  statute  in  certain  instances  and  provide  a  measure  of 
needed  legislative  relief  from  some  of  the  more  egregious  effects  of 
OBRA  90. 

Additional  efforts  that  our  association  has  engaged  in  to  promote 
ethical  business  practices  has  been  to  create  a  Code  of  Ethics.  We 
amended  our  by-laws,  which  will  allow  us  to  expell  from  member- 
ship anyone  who  is  convicted  of  a  felony  or  sanctioned  under  the 
Medicare  Program.  We  have  a  Guide  for  Conduct  and  a  Statement 
of  Patient  Rights  and  Responsibilities.  We  also  produced  consumer 
education  brochures,  all  of  which  I  would  like  to  enter  into  the 
record  today. 

Chairman  Sasser.  Without  objection,  it  will  be  included  in  the 
record. 

[The  information  referred  to  follows:] 
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NAMES 

National  Association  of 
Medical  Equipment  Suppliers 


ethics 


(eth'iks)w. 

The  rules 
or  standards 
governing  the 
conduct  of  the 
members  of 
a  profession. 
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NAMES 

National  Association  of 
Medical  Equipment  Suppliers 

CODE  OF  ETfflCS 

Having  been  accepted  into  membersliip  in  the  National  Association  of  Medical  Equipment 
Suppliers,  we  do  hereby  subscribe  without  reservation  to  the  Association's  Code  of  Ethics. 

The  purpose  of  the  Code  of  Ethics  shall  be  to  set  and  improve  standards  within  the 
practice  of  providing  home  medical  equipment  and  services.  To  maintain  the  ethical  conduct 
and  integrity  of  this  Association,  a  member  pledges  to  abide  by  the  following: 

1.  To  render  the  highest  level  of  care  promptly  and  competently  taking  into  account  the 
health  and  safety  of  the  patient. 

2.  To  serve  all  patients  regardless  of  race,  creed,  national  origin  or  reason  of  illness. 

3.  To  provide  quality  home  medical  equipment  and  services  which  are  appropriate  for 
the  patients'  needs. 

4.  To  instruct  the  patients  and/or  care  givers  in  the  proper  use  of  the  equipment. 

5.  To  explain  fully  and  accurately  to  patients  and/or  care  givers  patients'  rights  and 
obligations  regarding  the  rental,  sale  and  service  of  home  medical  equipment. 

6.  To  respect  the  confidential  nature  of  the  patients'  records  and  not  to  disclose  such 
information  without  proper  authorization,  except  as  required  by  law. 

7.  To  continue  to  expand  and  improve  professional  knowledge  and  skills  so  as  to 
provide  patients  with  equipment  and  services  which  are  continually  updated. 

8.  To  abide  by  both  Federal  and  local  laws  and  regulations  which  govern  the  home 
medical  equipment  industry. 

9.  To  avoid  participating,  directly  or  indirectly,  with  a  source  of  patient  referrals  in  a 
"captive  referral  arrangement"  whereby  patients  are  directed  to  utilize  a  supplier  of 
home  medical  equipment  in  derogation  of  the  patients'  rights  to  select  the  suppliers 
of  their  choice. 

10.  To  act  in  good  faith;  to  be  honest,  truthful  and  fair  to  all  concerned. 
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a  message 
from 
NAMES 
President 


Each  year,  the  home  medical  equipment  (HME)  industry  continues  to 
hear  from  Congress,  the  Administration,  consumer  organizations,  the  news 
media  and  others  regarding  the  few  "bad  apples"  in  the  industry  who  engage 
in  fraudulent  and  abusive  activities  in  the  distribution  and  supply  of  home 
medical  equipment  and  services. 

Given  the  severe  reimbursement  reductions  sustained  by  the  HME 
industry  in  OBRA  1990,  it  is  apparent  that  Congress  continues  to  focus 
disproportionately  on  the  negative  aspects  of  a  few  cases  of  fraud  and  abuse, 
rather  than  on  the  overwhelming  number  of  HME  suppliers  who  operate 
ethically  in  providing  an  important  service  to  the  elderly  and  disabled.  The 
HME  industry,  therefore,  must  take  the  lead  in  helping  to  eliminate  unethical 
HME  suppliers  from  the  industry. 

With  this  in  mind.  NAMES  has  been  very  active  this  past  year  in 
expanding  its  Code  of  Ethics.  Following  for  your  information  is  a  Guide  for 
Conduct,  which  interprets  the  10  principles  enunciated  in  the  NAMES  Code 
of  Ethics.  The  Code  and  Guide  apply  to  all  NAMES  members. 

Also  following  for  your  information  and  use  is  a  sample  Statement  of 
Patient  Rights  and  Responsibilities.  All  NAMES  members  should  ensure 
that  such  a  document  is  displayed  and  distributed  to  current  and  new  clients 
as  well  as  employees. 

Together,  we  can  help  improve  the  image  of  the  HME  industry  by 
following  the  NAMES  Code  of  Ethics  and  the  Guide  for  Conduct.  Many 
thanks  for  your  support  on  this  important  issue  affecting  the  entire  HME 
industry. 

/\  Conine  P.  Parver 


/\  Comne  P.  Parver 
/      NAMES  President 


NAMES 
Guide  for 
Conduct 


This  Guide  for  Conduct  ("Guide")  is  intended  to  serve  home  medical 
equipment  ("HME")  suppliers,  manufacturers  and  consultants  (hereinafter 
"NAMES  members")  who  are  members  of  the  National  Association  of 
Medical  Equipment  Suppliers  ("NAMES")  in  interpreting  the  Code  of  Ethics 
("Code")  and  matters  of  conduct.  The  Code  and  Guide  apply  to  all  NAMES 
members.  The  Guide  provides  guidelines  which  may  assist  members  in 
determining  the  propriety  of  their  conduct.  These  guidelines  are  subject  to 
changes  as  the  dynamics  of  the  HME  industry  change  and  as  new  paUems  of 
health  care  delivery  are  developed  and  accepted  by  the  HME  community  and 
the  public.  This  Guide  is  subject  to  monitoring  and  timely  revision  by  the 
NAMES  Ethics  Committee. 


interpreting 
ethical 
principles 


The  interpretations  expressed  in  this  Guide  are  not  to  be  considered  all 
inclusive  of  situations  that  could  evolve  under  a  specific  principle  of  the 
Code,  but  reflect  the  opinions,  decisions  and  advice  of  the  NAMES  Ethics 
Committee.  While  the  statements  of  ethical  principles  apply  universally, 
specific  circumstances  determine  their  appropriate  application.  Input  related 
to  current  interpretations  or  situations  requiring  interpretation  is  encouraged 
from  NAMES  members. 
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principle  one 


"To  render  the  highest  level  of  care  promptly  and  competently, 
taking  into  account  the  health  and  safety  of  the  patient." 

Guidelines: 

1.1  The  NAMES  member  shall  establish  reasonable  time  parameters  for  initiation  of 
ser\  ice  and.  when  appropriate,  for  reg'jlar  maintenance  and  emergency  response,  and 
shall  inform  patients,  care  givers  and  other  members  of  the  health  care  team  of  these 
times  prior  to  initiating  service. 

1 .2  The  NAMES  member  shall  provide  orientation  and  continuing  training  in  the  use 
and  operation  of  medical  equipment  for  its  professional  and  technical  personnel  and, 
when  appropriate,  to  patients. 

1.3  The  NAMES  member  shall  ensure  that  its  professional  personnel  are  appropriately 
licensed  or  credentialed  as  required  by  applicable  law,  and  that  they  practice  in 
accordance  with  professional  standards. 

1  4    The  NAMES  member  shall  regularly  evaluate  the  performance  of  its  professional 
and  technical  personnel  and  take  corrective  action  when  problems  are  identified. 


principle  two^ 


"To  serve  all  patients  regardless  of  race,  creed,  national 
origin  or  reason  of  illness. " 

Guidelines: 

2.1  Discrimination  is  against  the  law.  Discrimination  means  to  make  a  difference  in 
treatment  or  favor  on  a  basis  other  than  individual  merit. 

2.2  The  NAMES  member  shall  demonstrate  a  concern  for  the  welfare  and  dignity  of  all 
patients  and  serve  patients  without  regard  to  race,  creed,  national  origin,  sex.  age, 
disability,  diagnosis  or  religious  affiliation. 


principle  three 


"To  provide  quality  home  medical  equipment  and  services 
which  are  appropriate  for  the  patient's  needs." 

Guidelines: 

3.1  The  NAMES  member  shall  participate  in  the  assessment  of  tlie  patient's  medical 
equipment  needs  and  recommend  equip.ment  that  is  safe  and  effective  for  the  patient. 
Upon  accepting  a  patient  for  provision  of  equipment  and  services,  the  NAMES 
members  shall  assume,  when  appropriate,  the  responsibility  for:  evaluating  that 
patient's  needs:  planning,  implementing  and  monitoring  the  equipment  and  services; 
reevaluating  and  effecting  necessary  changes;  and  maintaining  adequate  records. 

3.2  When  the  patient's  needs  are  beyond  the  scope  of  its  services,  the  NAMES  member 
shall  inform  and  assist  the  patient  in  identifying  a  qualified  person  or  company  to 
provide  the  necessary  services. 

3.3  When  a  NAMES  member  determines  that  its  services  can  no  longer  benefit  the 
patient,  it  shall  inform  the  patient. 

3.4  The  NAMES  member  shall  provide  equipment  and  supplies  for  rent  or  sale  that  are  clean, 
well-maintained,  therapieutically  effective  and  suitable  to  the  patient's  environment. 

3.5  The  NAMES  member  shall  provide  or  make  recommendations  for  supportive  profes- 
sional services  when  the  patient's  life  or  health  may  be  dependent  on  the  proper 
functioning  of  the  equipment  or  supplies  provided. 

3.6  The  N.AMES  member  shall  inform  patients,  care  givers  and  other  members  of  the 
health  care  team  of  the  contraindications  or  consequences  of  misuse  of  selected 
medical  equipment  and  supplies. 
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principle  four 


"To  instruct  the  patients  and/or  care  givers  in  the  proper  use 
of  the  equipment. " 

Guidelines: 

4.1  The  NAMES  member  shall  provide,  when  appropriate,  instruction  by  trained  and 
qualified  personnel  to  patients  and  care  givers  for  the  proper  use  and  operation  of  the 
medical  equipment  and  supplies. 

4.2  Instruction  shall  be  specific  to  the  equipment  or  supplies,  consistent  in  application 
and  individualized  to  the  patient. 

4.3  Instruction  shall  include  safe  and  effective  use  of  the  equipment  or  supplies,  patient 
or  care  giver  responsibility  for  maintenance,  contraindications  or  consequences  of 
misuse  and  emergency  procedures  in  the  event  of  equipment  malfunction  or  misuse. 

4.4  The  NAMES  member  shall  assess  the  patient  or  care  giver's  comprehension  of  instruc- 
tion. If  it  determines  that  the  patient  cannot  use  equipment  or  supplies  safely  or  effec- 
tively, the  NAMES  member  shall  inform  an  appropriate  member  of  the  health  care  team. 


principle  five 


"To  explain  fully  and  accurately  to  patients  and/or  care  givers 
patients'  rights  and  obligations  regarding  the  rental,  sale  and 
service  of  home  medical  equipment. " 

Guideline: 

5.1    The  NAMES  member  shall  explain  to  the  patient  his/her  rights  and  responsibilities. 


principle  six 


"To  respect  the  confidential  nature  of  the  patient's  records 
and  not  to  disclose  such  information  without  proper 
authorization,  except  as  required  by  law. " 

Guidelines: 

6. 1  Subject  to  applicable  law,  the  NAMES  member  shall  hold  information  pertaining  to 
the  patient  and  his/her  medical  equipment  and  services  confidential,  and  shall  not 
disclose  it  to  a  third  party  not  involved  in  the  patient's  care  without  the  patient's 
written  consent. 

6.2  Subject  to  applicable  law,  the  NAMES  member  may  disclose  information  to  appropriate 
authorities  when  it  is  necessary  to  protect  the  welfare  of  an  individual  or  the  community. 


principle  seven 


"To  continue  to  expand  and  improve  professional  knowledge 
and  skills  so  as  to  provide  patients  with  equipment  and 
services  which  are  continually  updated." 


7.1  The  NAMES  member  shall  participate  in  education  activities  which  enhance  and 
broaden  his/her  professional  knowledge. 

7.2  The  NAMES  member  shall  demonstrate  his/her  commitment  to  quality  assurance. 

7.3  Whenever  possible,  the  NAMES  member  shall  participate  and  support  others  in  the 
conduct  and  communication  of  research  and  educational  activities  which  may  con- 
tribute knowledge  for  improved  patient  care  and  for  the  growth  of  the  HME  industry. 
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principle  eight 


"To  abide  by  both  Federal  and  local  laws  and  regulations 
which  govern  the  home  medical  equipment  industry. " 

Guidelines: 

8.1  The  NAMES  member  shall  be  acquainted  with  applicable  state  and  federal  laws  and 
regulations  and  the  NAMES  Code  of  Ethics,  and  shall  strive  to  provide  services  in 
accordance  with  these  laws,  regulations  and  Code  of  Ethics. 

8.2  The  NAMES  member  shall  inform  its  personnel  and  other  NAMES  members,  where 
appropriate,  of  laws  applicable  to  the  HME  industry. 

8.3  The  NAMES  member  shall  require  its  personnel  to  adhere  to  the  NAMES  Code  of 
Ethics. 

8.4  The  NAMES  member  shall  make  reasonable  efforts  to  collect  the  deductibles  and  20 
percent  coinsurance  from  Medicare  patients  in  accordance  with  Medicare  regulations 
and  guidelines. 

8.5  Provision  of  services  which  are  not  necessary  for  maximum  benefit  or  are  contraindi- 
cated,  or  continuance  of  services  beyond  the  point  of  possible  benefit,  is  unethical. 

8.6  The  NAMES  member  shall  not  use  any  advertisements  which  imply  that  specific 
items  are  automatically  "Medicare-approved." 

8.7  The  NAMES  member  shall  obtain  prior  physician  approval  before  providing  to 
patients  any  items  appearing  on  the  Department  of  Health  and  Human  Services' 
"'frequently  overutilized"  list,  including  TENS,  seat  lift  chairs,  and  power  operated 
vehicles,  and  shall  exercise  particular  caution  to  ensure  the  medical  necessity  of 
these  items  for  individual  patients. 


principle  nine 


"To  avoid  participating,  directly  or  indirectly,  with  a  source  of 
patient  referrals  in  a  'captive  referral  arrangement'  whereby 
patients  are  directed  to  utilize  a  supplier  of  home  medical 
equipment  in  derogation  of  the  patients'  rights  to  select  the 
suppliers  of  their  choice. " 

Guideline: 

9. 1    The  NAMES  member  shall  respect  the  patient's  right  to  select  the  HME  supplier  of 
his/her  choice  and  shall  not  interfere  in  or  influence  the  patient's  selection. 


principle  ten 


"To  act  in  good  faith:  to  be  honest,  truthful  and  fair  to  all 
concerned. " 

Guidelines: 

10. 1  The  NAMES  member  shall  recognize  that  patients  are  different  from  one  another 
and  shall  be:  respectful  and  responsive  to  those  differences;  guided  at  all  times  by 
concern  for  the  patient's  physical  and  psychological  welfare;  and  responsive  to  and 
supportive  of  members  of  the  HME  industry. 

10.2  The  NAMES  member  shall  report  any  conduct  which  appears  to  be  illegal  and  shall 
not  participate  in  any  business  relationships  in  which  patients  are  exploited  as  a 
result  of  the  referring,  prescribing  or  recommending  of  HME  services. 

10.3  The  NAMES  member  has  an  affirmative  obligation  to  disclose  to  the  patient  any 
financial  relationship  with  the  patient's  referral  sources. 
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sample 
statement  of 
patient 
rights  and 
responsibilities 


Patient  Rights 

1 .  The  patient  has  the  right  to  considerate  and  respectful  service. 

2.  The  patient  has  the  right  to  obtain  service  without  regard  to  race,  creed, 
national  origin,  sex,  age,  disability,  diagnosis  or  religious  affiliation. 

3.  Subject  to  applicable  law,  the  patient  has  the  right  to  confidentiality  of 
all  information  pertaining  to  his/her  medical  equipment  and  service. 
Individuals  or  organizations  not  involved  in  the  patient' s  care  may  not 
have  access  to  the  information  without  the  patient's  written  consent. 

4.  The  patient  has  the  right  to  a  timely  response  to  his/her  request  for 
HME  services. 

5.  The  patient  has  the  right  to  select  the  HME  supplier  of  his/her  choice. 

6.  The  patient  has  the  right  to  voice  grievances  without  fear  of  termination 
of  service  or  other  reprisals. 

7.  The  patient  has  the  right  to  expect  reasonable  continuity  of  service. 

8.  The  patient  has  the  right  to  an  explanation  of  charges  for  equipment  and 
supplies. 


Patient  Responsibilities 

1 .  The  patient  is  responsible  for  protecting  equipment  from  fire,  water, 
theft  or  other  dam.age  while  in  the  patient's  possession. 

2.  The  patient  is  responsible  for  using  the  equipment  for  the  purpose  for 
which  it  was  prescribed  and  only  on  the  patient  for  whom  it  was  pre- 
scribed. 

3.  Except  where  contrary  to  federal  or  state  law,  the  patient  is  responsible 
for  any  equipment  rental  and  sale  charges  which  the  patient's  insurance 
company  or  companies  does  not  pay. 

4.  The  patient  is  responsible  for  settlement  in  full  of  all  his/her  accounts. 

5.  The  patient  is  responsible  for  notifying  the  supplier  immediately  of  any 
equipment  failure,  defect  or  damage,  and  is  responsible  for  any  inciden- 
tal or  consequential  damages  caused  by  delay  or  failure  to  notify  the 
supplier  when  equipment  attention  is  needed. 

6.  The  patient  is  responsible  for  notifying  the  HME  supplier  immediately 
of  any  address  or  telephone  changes  whether  permanent  or  temporary. 

7.  The  patient  is  responsible  for  notifying  the  HME  supplier  immediately 
of  any  changes  in  or  loss  of  insurance  coverage. 

8.  The  patient  is  responsible  for  notifying  the  HME  supplier  immediately 
of  any  changes  in  his/her  physician. 
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NAMES,  headquartered  in  Alexandria,  VA,  is 
the  national  trade  association  representing  a 
diversified  membership  of  over  2000  home 
medical  equipment  (HME)  suppliers  with  some 
4,500  sites,  over  100  home  medical  equipment 
manufacturers  and  39  state  and  regional  asso- 
ciations. Its  mission  is  to  promote  access  to 
quality  home  medical  equipment  services  as 
an  integral  part  of  pur  nation's  health  care 
system.  NAMES  also  offers  rehabilitation 
equipment  suppliers  and  manufacturers  the 
opportunity  for  interacting  on  behalf  of  the 
rehab  community  through  its  Rehab  Section. 


NAMES 

National  Association  of 
Medical  Equipment  Suppliers 


625  Slaters  Lane 
Suite  200 
Alexandria,  VA 
22314-1171 

telephone: 
703/836-6263 

fax: 

703/836-6730 
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Medicare 
Beneficiaries: 


Before 
buying  or 
renting  home 
medical 
equipment ... 
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Why  should 
I  check  with 

a  health 
professional 
before 
buying  or 
renting 
home 
medical 
equipment? 

Professional  guidance  Is 
especially  important  to  ensure 
that  home  medical  equipment 
Is  medically  necessary  for  your 
treatment,  not  just  helpful  or 
convenient.  Under  Medicare 
rules,  a  doctor  must  certify  that 
equipment  and  supplies  are 
medically  necessary  before 
Medicare  will  pay  for  them.  If 
your  doctor  decides  that  cer- 
tain equipment  is  not  medically 
necessary,  you  must  pay  for  it 
yourself. 
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What  can  happen  if  I  don  'f  check  with 
a  heaith  professional  first? 

Without  professional  advice,  you  might  pur- 
chase or  rent  home  medical  equipment  or  supplies 
which  are  not  considered  medically  necessary  by 
the  Medicare  program  for  your  condition  or  treat- 
ment. If  you  then  ask  your  doctor  to  sign  a  prescrip- 
tion, he  or  she  might  have  no  choice  but  to  refuse. 
You  would  then  be  responsible  for  paying  for  the 
equipment. 


What  should  i  do  if  an  unsolicited 
company  tries  to  sell  me  equipment? 

Don 't  feel  pressured  to  buy  or  rent  equipment  or 
make  a  commitment  on  the  spot.  Ask  questions 
about  the  company.  If  you  receive  a  telephone 
sales  call,  get  the  name  of  the  company,  its  phone 
number  and  the  name  of  the  salesperson.  If  you 
have  questions  about  the  equipment  or  about 
Medicare  coverage,  check  with  your  doctor  and 
health  professional  team ,  which  also  includes  nurses, 
therapists,  discharge  planners  and  home  medical 
equipment  suppliers. 


What  if  a  salesperson  assures  me  that 
Medicare  will  pay? 

No  matter  what  a  salesperson  says,  only  Medi- 
care and  your  doctor  can  determine  issues  of 
medical  necessity  and  whether  home  medical  equip- 
ment will  be  paid  for.  Be  especially  careful  if  some- 
one tries  to  tell  you  something  is  "free. "  Since  nothing 
really  is  "free"  in  the  Medicare  program ,  this  is  a  false 
claim. 
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\/  Are  there  certain  Icinds  of  equipment 
whicti  tiave  been  reported  as  being  in- 
volved in  misleading  advertisements? 

Some  items  of  home  medical  equipment  that 
have  been  involved  are: 

•  Electric  seat  lift  chairs 

•  TENS  (transcutaneous  electric  nerve  stimulator) 
units 

•  Three-wheel  electric  carts 

•  IVIoist  heating  pads 

•  Bed  and  wheelchair  cushions  (decubitus  care 
equipment) 

Of  course,  these  kinds  of  equipment  are  often 
medically  necessary  and  most  sales  and  rentals  are 
not  misleading  or  fraudulent. 


Whiat  if  I  have  obtained  or  received  a 
Medicare  product  that  my  doctor  didn't 
approve? 

Call  the  Medicare  insurance  carrier  for  your 
state ,  or  write  to  the  National  Association  of  Medical 
Equipment  Suppliers  (NAMES). 


How  can  I  get  more  information? 

Write  to  NAMES  at  625  Slaters  Lane,  Suite  200, 
Alexandria,  Virginia  22314. 
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...  check 
with  your 
health 
professional 
first.  ® 
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HEALTH 
CARE 

IN 
YOUR 
HOME 


A  Shopper's  Guide 
to 

HomeMedical 
Equipment® 
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Ask  a  Health  Professional 

Before  buying  or  renting  home  medical 
equipment  (HME),  check  with  your  health  pro- 
fessional. He  or  she  is  most  qualified  to  help 
you  decide  what  kind  of  home  medical  equip- 
ment or  supplies  you  may  need. 

Professional  guidance  is  especially  impor- 
tant if  you  would  like  Medicare  to  pay  for  your 
medical  equipment.  Under  Medicare  rules,  a 
doctor  must  certify  that  equipment  and  sup- 
plies are  medically  necessary  before  Medicare 
will  pay  for  them.  If  your  doctor  decides  that 
certain  equipment  is  not  medically  necessary, 
you  must  pay  for  it  yourself. 

If  you  have  questions  about  the  equipment 
or  about  Medicare  coverage,  check  with  your 
doctor  and  health  professional  team,  which 
also  includes  nurses,  therapists,  discharge  plan- 
ners and  home  medical  equipment  suppliers. 

You  can  also  seek  advice  from  health  asso- 
ciations such  as  NAMES,  or  from  self-help 
groups,  including  the  American  Association  of 
Retired  Persons,  the  American  Heart  Associa- 
tion, the  American  Lung  Association,  etc. 


Get  Advice  From  Friends 

Speak  with  and  get  advice  from  friends, 
relatives  and  business  associates  who  may  have 
recently  required  HME  for  a  similar  medical 
problem.  FamiUarize  yourself  with  the  kinds  of 
HME  that  can  be  of  help  to  you  or  a  family 
m^ember. 


Select  a  Company  With  Care 

Select  your  HME  company  with  great  care. 
Ask  whether  the  company  is  a  member  of 
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NAMES  and  the  state  HME  association.  Check 
for  a  copy  of  the  NAMES  Code  of  Ethics  on 
display  in  the  company's  head  office  or  show- 
room. You  want  a  reputable  supplier  who  has 
an  able  and  experienced  staff.  Also  make  sure 
the  HME  company  can  supply  all  the  equip- 
ment and  services  you  will  need,  such  as  24- 
hour  service,  home  delivery  and  consultation. 


Get  Full  Instructions 


Make  sure  you  get  full  instructions  for  use 
of  any  HME  and  that  you  understand  the  in- 
structions. If  the  equipment  requires  special 
fitting,  make  sure  a  skilled  technician  or  profes- 
sional does  the  fitting. 


JOtt  Check  the  Service/Warranty 

Make  sure  you  understand  the  details  of 
any  warranty  before  buying  HME.  Find  out 
where  you  can  obtain  repairs  and  other  serv- 
ices. Ask  if  the  HME  company  has  its  own 
service  department. 


Be  Aware  of  Your  Rights 

If  you  receive  unordered  HME,  be  aware  of 
your  rights.  Ask  the  company  to  pick  up  the 
equipment  and  obtain  a  receipt  for  any  equip- 
ment you  return. 


Be  Wary  of  False  Statements 

Be  especially  cautious  with  HME  companies 
that  solicit  business  by  phone  or  by  knocking  on 
your  door.  Be  wary  of  those  marketing  prac- 
tices, including  advertising  and  telemarketing, 
which  imply  that  the  company  is  somehow 
connected  with  or  authorized  by  the  Medicare 
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or  Medicaid  programs.  Medicare  and  Medicaid 
do  not  endorse  specific  companies.  Also,  be 
wary  of  any  HME  company  which  states  that  its 
equipment  is  "free"  for  Medicare  recipients. 
Even  if  your  HME  equipment  is  covered  by 
Medicare,  you  still  must  pay  the  20%  co- 
insurance. There  is  no  such  thing  as  "free" 
equipment,  regardless  of  the  sales"  pitch. 

The  following  HME  items  have  been 
marketed  through  misleading  advertisements: 

•  electric  seat  lift  chairs 

•  TENS  (transcutaneous  electric  nerve 
stimulator)  units 

•  three-wheel  electric  carts 

•  m.oist  heating  pads 

•  bed  and  wheelchair  cushions  (decubitus 
care  equipment) 

Of  course,  these  kinds  of  equipm.ent  are 
often  medically  necessary  and  most  sales  or 
rentals  are  not  misleading  or  fraudulent.  But  be 
especially  wary  of  any  HME  company  pushing 
these  products  as  "automatically  covered  by 
Medicare"  or  "free." 

Report  Suspicious  Practices 

If  you  suspect  that  an  HME  company  is 
abusing  or  somehow  taking  advantage  of  the 
system,  complain  in  writing  or  by  telephone. 
Call  your  Medicare  carrier  or  other  insurer. 
Ask  questions. 

For  further  information,  write  to  NAMES  at 
625  Slaters  Lane,  Suite  200,  Alexandria,  Virginia 
22314.  We  will  be  glad  to  help! 
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The  last  ten  years  have  seen 
remarkable  innovations  in  home 
medical  equipment  (HME).  State- 
of-the-art  equipment  such  as  home 
oxygen,  air-fluidized  beds  and 
power-operated  wheelchairs  now 
help  patients  recover,  slow  the 
degenerative  process  and  assist  with 
activities  of  daily  living. 

Millions  of  Americans  are  helped 
by  HME.  These  people  run  the  .. 
gamut  from  children  chronically 
dependent  on  ventilators,  to  young 
adults  recovering  from  accidents  or 
acute  illnesses,  to  elderly  people  who 
need  a  little  or  a  lot  of  help.  Most 
people  who  struggle  with  illness, or 
disabilitv  prefer  to  remain  in  their 
homes,  where  they  can  keep  their 
independence,  their  dignity,  their 
possessions,  their  pets.  And  most 
families  would  like  to  keep  ill  or 
disabled  members  with  them. 

Care  at  home  with  HME  can  be 
more  economical  than  institutional 
care.  But  in. dealing  with  HME, 
individual  consumers  must  educate - 
themselves  about  the  risks  and  costs 
that  go  along  with  the  benefits,  just  - 
as  the-V  would  in  other  areas  of  med- 
ical care.  The"  NAMES  Shopper's^ 
Guide  for  Home  Medical  Equipment 
provides  a  good  start— a  set  of  basic 
guidelines  consumers  may  follow 
when  buying,  or  renting  HME. 
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Ms.  Parver.  What  the  brochures  talk  about  are  what  consumers 
should  do  before  they  buy  or  rent  equipment,  who  they  should  seek 
advice  from  (from  health  care  professionals),  what  they  should  do  if 
an  unsolicited  company  tries  to  sell  them  equipment  or  if  they  re- 
ceive a  product  that  their  doctor  did  not  approve,  where  they  could 
report  fraudulent  behavior.  We  believe  that  consumers  can  attack 
unethical  suppliers  where  it  hurts  the  most,  in  the  marketplace, 
and  that  is  why  we  believe  so  much  in  consumers'  rights. 

Chairman  Sasser.  Ms.  Parver,  let  me  just  ask  you  a  few  ques- 
tions here,  if  I  may.  You  have  heard  the  testimony  here  this  after- 
noon of  the  two  investigative  reporters  from  The  Tennessean,  and 
also  from  the  Inspector  General.  How  do  your  members  feel  about 
these  abuses,  and  have  you  heard  from  your  members  relative  to 
the  abuses  that  we  have  been  describing  here  this  afternoon? 

Ms.  Parver.  Mr.  Chairman,  it  was  one  of  our  members  who  re- 
ported the  conduct  of  the  behavior  to  the  OIG  that  The  Tennessean 
reported  on,  and,  for  that  matter,  such  a  report  was  offered  to  the 
Office  of  Inspector  General  over  3  years  ago,  both  from  Pennsylva- 
nia and  from  Tennessee. 

The  unfortunate  thing  is  that  the  Office  of  Inspector  General  has 
limited  resources,  limited  staffing,  and  cannot  act  prudently, 
promptly,  and  efficiently  enough  to  get  at  all  of  the  instances  that 
our  members  draw  to  their  attention. 

Chairman  Sasser.  Let  me  ask  you  this — and  your  members  are 
to  be  commended  for  having  reported  the  abuse  originally  to  the 
OIG — how  widespread  do  your  members  feel  these  abuses  are? 

Ms.  Parver.  They  do  occur  in  several  States  throughout  the 
country.  Telemarketing,  for  example,  in  Pennsylvania,  has  been  a 
severe  problem.  The  unbundling  issue  has  occurred  when  a  nation- 
al company  such  as  what  was  described  in  The  Tennessean  goes  to 
various  States  across  the  country  to  try  to  solicit  business. 

Chairman  Sasser.  Now,  you  mentioned  legislation  that  is  being 
offered  by  your  organization,  and  I  am  very  interested  in  that  legis- 
lation. Right  now  we  are  studying  it  very  carefully.  But  there  is 
one  idea  in  there  that  I  am  particularly  interested  in,  and  that  is 
the  idea  of  accreditation  of  equipment  suppliers.  I  believe  that  is 
part  of  your  legislation,  if  I  am  not  mistaken. 

Ms.  Parver.  That  is  correct,  Mr.  Chairman. 

Chairman  Sasser.  What  type  of  quality  assurance  problems  are 
you  aware  of  in  your  industry  that  your  proposal  would  address, 
that  is,  your  legislation  would  address  and  hopefully  correct,  if  it 
were  enacted? 

Ms.  Parver.  At  the  present  time,  there  are  no  standards  whatso- 
ever that  suppliers  must  meet  before  they  provide  home  medical 
equipment  and  services.  Currently,  there  are  approximately  700 
suppliers  who  already  have  been  accredited,  either  by  the  Joint 
Commission  on  Accreditation  of  Health  Care  Organizations  or 
other  accrediting  bodies. 

What  we  are  proposing  is  that  certification  standards  be  created 
whereby  the  Department  of  Health  and  Human  Services  would  list 
certain  criteria  suppliers  would  have  to  comply  with  prior  to  re- 
ceiving a  provider  number  from  the  Medicare  Program  and  prior  to 
providing  services  to  medicare  beneficiaries. 
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If  a  company  chooses  to  go  through  the  strict  accreditation  proc- 
ess, they  could  choose  to  do  that,  rather  than  complying  with  the 
standards,  and  quality  assurance  mechanisms,  such  as  making  sure 
that  patients  understand  what  their  rights  are  before  they  pur- 
chase or  rent  equipment,  developing  standards  of  how  a  supplier 
should  maintain  and  service  equipment,  how  they  should  train  pa- 
tients prior  to  the  distribution  and  supply  of  the  equipment,  how 
they  should  manage  the  care  of  the  patient,  would  be  created. 

Chairman  Sasser.  Do  you  remember  the  name  of  your  member 
who  first  contacted  the  Tennessean  reporters  about  this  problem 
that  ultimately  resulted  in  this  full-blown  investigation  and  the 
series  of  articles  that  exposed  it? 

Ms.  Parver.  I  do  know  and  can  tell  you,  perhaps,  after  the  hear- 
ing is  over. 

Chairman  Sasser.  All  right.  It  must  be  a  source. 

Ms.  Parver,  we  have  been  joined  here  by  the  distinguished  Sena- 
tor from  North  Dakota,  Mr.  Conrad,  and  I  want  to  welcome  him  to 
this  hearing.  I  have  another  engagement,  and  I  would  like  to  ask 
him  if  he  would  be  good  enough,  if  I  entrusted  him  with  the  gavel, 
at  the  conclusion  of  Ms.  Parver's  testimony  and  his  questions,  to 
conclude  this  hearing. 

Senator  Conrad.  I  would  certainly  be  glad  to  do  that,  Mr.  Chair- 
man. I  wonder  if  that  would  enable  me  to  reopen  the  budget? 

Chairman  Sasser.  Reopen  the  entire  budget  of  the  United  States 
Government? 

Senator  Conrad.  We  are  thinking  about  some  additional  help  for 
farmers  in  my  part  of  the  country,  and  if  we  could  put  through  $2 
or  $3  billion  here  this  afternoon,  it  would  sure  help. 

Ms.  Parver.  Before  you  leave,  Mr.  Chairman,  may  I  just  say  I 
appreciate  your  interest  in  our  bill  and  I  look  forward  to  working 
with  you  and  your  staff  in  perhaps  doing  some  work  together  on 
this. 

Chairman  Sasser.  Thank  you  very  much,  Ms.  Parver. 
Ms.  Parver.  Thank  you. 

[The  prepared  statement  and  follow  up  letter  of  Mr.  Parver  fol- 
lows:] 
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NAMES 

National  Association  of 
Medical  Equipment  Suppliers 

TESTIMONY 
OF 

CORRINE  PARVER 
PRESIDENT 

NATIONAL  ASSOCIATION  OF  MEDICAL  EQUIPMENT  SUPPLIERS 

ON 

ETHICS  IN  THE  HOME  MEDICAL  EQUIPMENT  INDUSTRY 
BEFORE  THE 
SENATE  BUDGET  COMMITTEE 
HEARING 
OF 

MAY  13,  1991 


Mr.  Chairman  and  Members  of  the  Committee:     I  am  pleased  to 
appear  today  to  discuss  ethics,  appropriate  business  practices 
and  quality  standards  in  the  home  medical  equipment  (HME) 
industry.    My  name  is  Corrine  Parver.     I  am  President  and  CEO  of 
the  National  Association  of  Medical  Equipment  Suppliers  (NAMES) , 
a  non-profit  association  representing  more  than  2,000  HME 
suppliers  operating  in  over  4,000  facilities  nationwide. 

Based  upon  individual  patient  needs  and  according  to 
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physicians'  prescriptions,  NAMES  members  furnish  a  wide  variety 
of  equipment,   supplies  and  services  for  home  use.     These  items 
may  range  from  traditional  medical  equipment  such  as  hospital 
beds,  to  highly  sophisticated  items  and  services  such  as 
parenteral  and  enteral  supplies,  which  provide  nutrition  via 
equipment  to  individuals  who  cannot  eat  normally;  apnea  monitors, 
which  allow  parents  to  closely  guard  high  risk  infants' 
breathing;  and  wheelchairs  and  other  technologically-advanced 
equipment,  which  are  custom-designed  for  the  needs  of 
rehabilitation  patients.     A  substantial  portion  of  HME  clients 
are  Medicare  and  Medicaid  beneficiaries. 

NAMES  strongly  supports  the  Committee's  efforts  to  eliminate 
unethical  practices  in  the  Medicare  program,  generally,  and  the 
home  medical  equipment  industry,  specifically.     We  hope  that  you 
will  give  serious  consideration  to  incorporating  into  your  effort 
the  comprehensive  ethics  legislation  for  the  HME  industry  that 
NAMES  has  developed. 

This  unprecedented  legislation  would  close  loopholes  in 
current  law  which  have  led  to  questionable  practices  in  some 
cases.     Most  important,  the  NAMES  proposal  would  help  ensure  that 
all  HME  suppliers  meet  the  high  standards  the  overwhelming 
majority  of  them  do  already,  by  requiring  adherence  to  strict 
standards  of  practice  under  the  Medicare  program.     As  well,  the 
proposed  legislation  would  encourage  accreditation  of  HME 
suppliers  and,  unlike  what  occurs  today,  would  bar  participation 
in  Medicare  for  non-certified  suppliers. 
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Admittedly,  this  is  a  tough  bill.     But  if  Congress  is 
serious  —  as  NAMES  is  —  about  weeding  out  the  few  suppliers  who 
tarnish  the  reputation  of  a  growing,  conscientious  and  valuable 
industry,  then  this  is  the  kind  of  tough  but  sensible  action 
Congress  needs  to  take.     We  already  are  consulting  widely  with 
your  staff,  Mr.  Chairman,  and  with  other  Members  of  both  houses 
of  Congress  regarding  our  proposal.     We  are  very  hopeful  that  . 
this  important  and  far-reaching  legislation  will  be  introduced 
soon  and  will  receive  prompt  consideration. 

Home  medical  equipment  and  services  comprise  a  vital  and 
cost-effective  component  of  our  nation's  home  health  care  system. 
HME  products  and  services  help  make  homecomings  possible  for  so 
many  elderly,  disabled  or  ill  individuals  who  can  be  discharged 
earlier  from  more  costly  hospitals  or  other  institutions  if  they 
have  appropriate  medical  equipment  to  assist  them  at  home.     It  is 
also  the  HME  industry  which  provides  products  and  services  to 
enable  quadriplegics,  parapl-egics  and  other  people  with  severe 
disabilities  to  lead  productive  lives  in  the  mainstream  of 
society  with  the  aid  of  appropriate  medical  equipment. 

HME  as  a  part  of  home  health  care  offers  a  practical 
alternative  to  the  continuing  high  costs  of  institutionalization 
and  allows  for  an  enhanced  quality  of  life.     A  soon-to-be- 
released  national  survey  shows  that  almost  75  percent  of 
Americans  would  prefer  to  be  taken  care  of  at  home  if 
recuperating  from  a  serious  accident  or  illness. 

As  our  nation's  elderly  population  increases  and  as  further 
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technological  advances  are  made  to  help  empower  people  with 
disabilities  to  realize  their  unique  potential,  policy  makers 
should  recognize  HME  as  an  effective,  efficient  and  undeniably 
compassionate  mechanism  for  providing  care  in  the  home.    And,  as 
Chair  of  the  Senate  Budget  Committee,  you  know  only  too  well  what 
institutional  costs  are  under  the  Medicare  program. 

Savings  and  cost-effectiveness  are  an  important  social 
benefit  provided  by  the  HME  industry.     But  those  tangible  gains 
are  by  no  means  the  only  or  even  perhaps  the  most  substantial 
social  benefits  conferred  by  an  industry  that  helps  to  allow 
people  to  live,  recuperate  and  continue  with  their  lives  at  home 
with  their  families,  friends  and  pets. 

Ethical  ^^ME  suppliers  do  much  more  than  just  deliver  home 
medical  equipment  to  Medicare  beneficiaries  and  others  —  they 
set  up  the  equipment,  train  patients  and  their  caregivers  on  how 
to  use  the  equipment  properly,  service  the  equipment  24  hours-a- 
day,  every  day  and  complete  expensive,  ever  increasing  Medicare 
paperwork  for  their  patients.     This  high  level  of  home  care 
service  must  be  encouraged  —  not  destroyed. 

However,  in  addition  to  the  clear  benefits  for  millions  of 
Americans  as  a  direct  result  of  this  home  care  industry,   I  must 
candidly  acknowledge  the  reports  of  fraudulent  and  abusive 
practices  by  some  unscrupulous  people  who  have  orchestrated  so- 
called  "scam"  telemarketing  operations  or  engaged  in  other 
unethical  business  practices  under  the  guise  of  operating  an  HME 
company . 
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It  is  for  this  reason  that  I  am  particularly  pleased  to 
appear  before  the  Committee  today  to  address  NAMES  ongoing 
efforts  to  help  eliminate  unethical  practices  by:  educating 
consumers  about  their  rights  and  responsibilities  involving  the 
rental  or  purchase  of  HME;  suggesting  a  legislative  solution  to 
this  problem;  and  describing  ways  in  which  Congress  can  assist  in 
eliminating  the  relatively  few  unethical  suppliers  who  not  only 
damage  an  otherwise  quality  industry,  but  also  cause  unnecessary 
federal  expenditures  and,  in  so  doing,  exploit  the  elderly. 

While  only  a  small  percentage  of  suppliers  engage  in 
fraudulent  and  abusive  practices,  we  need  to  develop  an  effective 
program  to  define  and  eliminate  unethical  behavior.     We  need  to 
act.     While  the  actual  numbers  of  HME  suppliers  sanctioned  by  the 
Health  and  Human  Services'  Office  of  Inspector  General   (OIG)  in 
recent  years  has  been  relatively  few  (approximately  3.8  percent 
of  total  OIG  sanctions  for  1990),  we  are  concerned  that  an 
industry  which  traditionally  provides  such  a  high  level  of 
quality  and  personalized  service  is  tarnished  by  the  actions  of  a 
few  unethical  companies.     Thus,  NAMES  is  proposing  a  tough, 
effective  and  multi-faceted  program.     Some  of  it  we  can  and  are 
doing  within  NAMES.     But  for  part  of  it,  we  need  Congress' 
help. 

Mr.  Chairman,  NAMES  firmly  believes  that  even  one 
beneficiary  hurt  in  any  way  by  an  unscrupulous  company  is  one  too 
many.     Even  one  company  engaging  in  unethical  business  practices 
tarnishes  the  reputation  of  the  legitimate  HME  industry.     That  is 
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why  NAMES  has  taken  a  strong  and  active  stand  against  potentially 
fraudulent  and  abusive  practices  in  the  HME  industry. 

NAMES  recently  drafted  legislative  proposals  to  address 
explicitly  the  problem  of  unethical  practices  in  the  HME 
industry.     Entitled  the  "Ethics  in  Home  Medical  Equipment 
Services  Reform  Act  of  1991",  the  bill  promotes  ethical  conduct 
in  the  HME  industry  and,  if  enacted  by  Congress,  would  help 
eliminate  instances  of  Medicare  fraud  and  abuse. 

Title  I  of  this  draft  legislation  would  allow  only  those  HME 
suppliers  who  meet  certain  minimal  standards  established  by  the 
Department  of  Health  and  Human  Services  to  provide  services  under 
the  Medicare  program. 

Such  standards  include: 

*  the  establishment  of  patients'  rights  and  responsibilities; 

*  requirements  for  the  notification  of  patients  of  their 
rights  and  responsibilities; 

*  patient  care; 

*  safety  management  and  infection  control; 

*  quality  assurance; 

*  administration; 

*  clinical  respiratory  services   (where  applicable) ;  and 

*  equipment  management . 

The  bill  would  encourage  accreditation  of  HME  suppliers  by  a 
duly  authorized  accrediting  body  by  permitting  "deemed  status" 
for  those  suppliers  who  already  have  completed  the  rigorous 
process  of  accreditation  by  the  Joint  Commission  on  Accreditation 
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of  Healthcare  Organizations   (JCAHO)  or  Community  Health 
Accreditation  Program  (CHAP) .     Additionally,   strong  sanctions 
would  be  applied  against  those  individuals  who  engage  in 
activities  such  as  forum/carrier  shopping  and  waiver  of 
beneficiary  coinsurance  payments.     A  clause  prohibiting  physician 
self-referral  also  exists. 

Other  provisions  in  the  draft  bill  strengthen  and  "tighten" 
the  Medicare  statute  in  certain  instances  and, . in  Title  II, 
provide  a  measure  of  needed  legislative  relief  for  the  HME 
industry  from  some  of  the  more  egregious  effects  of  OBRA  1990. 

Additional  efforts  we  have  engaged  in  to  promote  ethical 
business  practices  include  the  following:     In  1987,  NAMES  created 
a  Code  of  Ethics  that  establishes  principles  of  ethical  conduct. 
This  Code  helps  ensure  that  HME  companies  provide  quality  care  to 
all  patients.     We  amended  our  bylaws  recently  to  permit  expulsion 
of  any  member  convicted  of  a  felony  or  sanctioned  under,  the 
Medicare  program.     To  date,  we  never  have  had  to  invoke  this 
particular  bylaw  provision. 

Importantly,  NAMES  recently  developed  and  distributed  to  all 
members  a  Guide  for  Conduct  which  further  strengthens  the  Code  of 
Ethics.     The  Guide  helps  members  determine  the  propriety  of  their 
conduct,  so  that  they  are  clear  on  what  is  —  and  what  is  not  — 
sound,  ethical  business  practices.     We  also  published  a  strong 
sample  Statement  of  Patient  Rights  and  Responsibilities. 

NAMES  produced  two  consumers'  rights  brochures,  which 
describe  how  to  rent  or  purchase  HME  items.     Entitled  "A 
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Shopper's  Guide  to  Home  Medical  Equipment"  and  "...Check  with 
your  health  professional  first",  thousands  of  brochures  already 
have  been  purchased  by  NAMES  members  who  distribute  them  to 
hospital  discharge  planners,  physicians,  therapists  and  their 
clients  —  the  consumer. 

Information  included  in  these  brochures  features  reasons  why 
consumers  should  seek  advice  from  a  health  professional  before 
buying  or  renting  medical  equipment.     The  brochures  explain 
consumers'  rights,  what  they  should  do  if  an  unsolicited  company 
tries  to  sell  them  equipment  or  if  they  receive  a  product  that 
their  doctor  did  not  approve,  and  where  they  could  report 
fraudulent  behavior.    We  believe  that  educated  consumers  attack 
unethical  suppliers  where  it  hurts  the  most:  in  the  marketplace. 
With  your  permission,   I  would  like  to  enter  copies  into  the 
record. 

As  the  only  association  representing  HME  suppliers 
exclusively,  NAMES  and  its  38  State  and  Regional  affiliates 
remain  committed  to  working  actively  with  Congress  and  the 
Administration  to  help  eliminate  unfair  practices  within  the  HME 
industry.     But  these  measures  that  NAMES  has  undertaken,  which  I 
have  just  described,  quite  simply  are  not  sufficient.     We  need 
Congress'  help  in  further  enforcing  ethical  norms  against  the  few 
whose  actions  tarnish  the  many. 

Mr.  Chairman,  you  cannot  legislate  morality.     But  you  can 
close  some  of  the  existing  loopholes  that  permit  unethical 
practices.     For  that  reason,  NAMES  urges  Congress  to  study 
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carefully  our  proposed  HME  ethics  bill  and  consider  enacting  such 
legislation  as  expeditiously  as  possible.     Creating  standards  of 
practice  and  encouraging  accreditation  for  all  HME  suppliers 
would  serve  as  an  overall  quality  assurance  and  quality 
improvement  control  mechanism  for  the  industry. 

In  a  related  matter,  Congress  last  year  in  OBRA  1990  imposed 
a  draconian  level  of  reimbursement  cuts  to  the  HME  benefit  in  an 
attempt  to  reduce  the  Federal  budget  deficit.     Certain  provisions 
in  OBRA  1990  have  made  it  increasingly  difficult  for  legitimate 
HME  suppliers  to  continue  providing  the  traditional  level  of 
quality  care  to  Medicare  beneficiaries. 

Unethical  suppliers,  however,  are  affected  only  minimally  by 
these  actions.     Since  terms  such  as  "customer  service",  "quality" 
and  "honesty"  likely  are  not  part  of  their  vocabulary,  the  lack 
of  an  equitable  level  of  Medicare  reimbursement  which  allows  for 
high  quality  service  becomes  meaningless.     We  are  concerned  that 
the  deep  OBRA.  1990  reimbursement  reductions  for  HME  may  well  have 
the  unforseen  effect  of  further  reducing  patient  access  to 
quality  care,  as  legitimate  HME  suppliers  are  forced  to  cease  or 
curtail  providing  certain  services  altogether,  thereby  further 
"opening  the  door"  to  inferior  or  otherwise  shoddy  suppliers. 
Certain  provisions  in  Title  II  of  our  proposed  bill  address  this 
issue. 

NAMES  also  encourages  Congress  to  consider  the  merits,  as 
initially  proposed  by  the  Pennsylvania  Association  of  Medical 
Suppliers   (PAMS) ,  of  establishing  a  Medicare  Ethics  Advisory 
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Board.     Some  questionable  business  practices  and  relationships  of 
Medicare  providers  often  are  the  result  of  ignorance  rather  than 
fraudulent  intent.     A  formally-established  group  of 
representatives  from  the  HME  industry,  OIG  and  the  Health  Care 
Financing  Administration  (HCFA)  could  prove  effective  in 
eliminating  unintended  abuses  by  expanding  the  scope  of 
educational  services  provided  to  beneficiaries  and  providers 
about  the  Medicare  program  and  certain  ethics  issues. 

In  summary,  Mr.  Chairman,  NAMES  joins  you  in  your  concerns 
about  unethical  business  practices  in  the  HME  industry.  We 
welcome  hearings  on  such  an  important  issue. 

The  HME  industry  is  a  valuable,   increasingly  vital  element 
in  our  nation's  health  care  system.     This  industry  truly  helps 
make  homecomings  possible.     In  an  era  of  increasing  cost- 
consciousness  and  concern  about  the  long-term  care  of  our 
nation's  elderly  and  people  with  disabilities,  it  makes  plain 
policy  sense  to  preserve  and  expand  a  benefit  that  provides  home 
health  care  services  in  the  most  cost-effective  and  yet 
compassionate  fashion.     But  is  likewise  a  policy  necessity  to 
fashion  educational  and  legislative  safeguards  against  those  who 
would  abuse  Medicare  and  its  beneficiaries. 

At  the  same  time,  the  instances  of  fraud  and  abuse 
perpetrated  on  unsuspecting  beneficiaries  —  and  sometimes  even 
on  other  HME  suppliers  —  must  be  eliminated.    To  do  this 
requires  a  combined  effort  on  the  part  of  industry,  government  — 
Congress  and  the  Administration  —  and  beneficiaries.  NAMES 
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supports  wholeheartedly  the  OIG' s  efforts  to  investigate 
thoroughly  but  promptly  all  instances  of  potentially  fraudulent 
business  practices  and  take  appropriate  actions  or  refer 
allegedly  criminal  cases  for  prosecution. 

A  well-informed  beneficiary  is  the  most  desired  deterrent  to 
Medicare  "scam"  operations.     Diligent  investigation  and 
enforcement  on  the  part  of  appropriate  government  entities  —  OIG 
in  particular  —  and  sound  input  from  industry  experts  well- 
versed  in  HME  also  are  keys  to  success.     NAMES  remains  extremely 
concerned  that,  currently,  the  overall  investigative  process  is 
inordinately  slow,  time-consuming  and  somewhat  unresponsive. 

We  are  committed  to  help  ensure  that  all  member  companies 
act  ethically.     We  will  continue  to  take  the  lead  in  addressing 
unethical  practices  through  education,  cooperation  with  OIG  and 
HCFA  and,  hopefully  this  year  with  your  help,  through 
legislation . 

NAMES  looks  forward  to  working  together  with  Congress  and 
the  Administration  to  help  solve  these  problems.     We  welcome  the 
opportunity  to  appear  before  any  other  appropriate  forum  to 
discuss  the  specific  components  of  our  legislative  proposals  or 
to  meet  individually  with  Members  of  this  Committee  and  their 
staffs . 

I  will  be  happy  to  answer  any  questions  you  may  have  and  ask 
that  you  include  my  comments  in  the  official  hearing  records. 
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May  23,  1991 


Honorable  Jim  Sasser,  Chairman 
Senate  Committee  on  the  Budget 
621  Dirksen  Building 
Washington,  D.C.  20510 

Dear  Senator  Sasser, 

I  would  like  to  express  my  sincere  thanks  for  the  opportunity  to 
address  the  Senate  Budget  Committee  about  NAMES  efforts  to  enhance 
the  ethical  business  practices  of  the  home  medical  equipment  (HME) 
industry.  We  are  in  agreement  that  even  one  individual  hurt  by  an 
unscrupulous  HME  supplier  is  one  too  many.     Our  scarce  federal 
resources  cannot  be  jeopardized  by  the  unfortunate  actions  of  a  few 
unethical  suppliers.  Like  you,  NAMES  does  not  want  the  Medicare 
program  to  tolerate  any  abusive  practice. 


I  sense  the  real  commitment  on  your  part  to  take  a  leadership 
role  in  the  effort  we  know  must  take  place  in  order  to  achieve  higher 
ethical  standards  within  the  HME  industry.     I  was  encouraged  by  HHS 
Inspector  General  Richard  Kusserow's  statement  that  NAMES  represents 
a  "powerful,  credible  and  ethical"  voice  for  our  industry  and  that  we 
will  be  of  value  to  the  Committee's  efforts  to  help  eliminate 
fraudulent  and  abusive  practices.     On  behalf  of  the  2,000  home 
medical  equipment  suppliers  who  constitute  NAMES  membership,  I  would 
like  to  reiterate  the  association's  commitment  to  assist  the 
Committee  in  the  worthwhile  efforts  the  Inspector  General  mentioned. 

The  following  comments,  which  I  ask  that  you  make  part  of  the 
official  record  of  the  hearing,  correct  several  statements  offered  by 
the  Inspector  General's  testimony: 

(1)     On  page  3  of  his  testimony,  Mr.  Kusserow  stated  that  the 
HME  benefit  now  exceeds  $3  billion  per  year  in  Medicare  outlays. 
Recent  Congressional  Budget  Office  (CBO)   figures  and  a  1990 
Lewin/ICF  Analysis  of  the  Impact  of  Reimbursement  Changes  on  the  Home 
Medical  Equipment  Industry  reveal,  however,  that  the  HME  Medicare 
benefit  is  currently  less  than  $2  billion,  and  has  remained  between 
$1.8  and  $2  billion  for  the  last  few  years  due  to  budget  cuts 
achieved  through  annual  budget  reconciliation  acts.     HME  outlays 
represent  approximately  2%  of  total  Medicare  program  expenditures. 


625  Shuers  Line  •  Suite  200  •  Alexandria,  VA  22314  *  (703)  836-6263  FAX  (703)  836-6730 


119 


Honorable  Jim  Sasser 
Page  2 


(2)  On  page  three  of  his  testimony,  Mr.  Kusserow  further  states 
that  "like  all  products,  a  market  has  to  be  found  for  a  company  to 
profit" .     He  goes  on  to  describe  how  HME  products  are  marketed 
through  suppliers  who  "mark-up"  the  product  before  selling  to  the 
consxamer.     The  Inspector  General  states  that  this  creates  a 
vulnerability  for  fraud  and  abuse.     This  analysis  leads  to  an  unfair 
conclusion  without  the  benefit  of  additional  information. 

Many  manufacturing  companies  produce  home  medical  equipment  which 
is  then  delivered  and  serviced  often  by  small  local  providers  of 
care.     These  local  suppliers  generally  are  single  location 
owner-operated  dealerships.     The  HME  supplier  not  only  delivers  the 
equipment  necessary  to  allow  someone  to  be  cared  for  at  home,  but 
also  is  responsible  for  determining  a  patient's  equipment  needs, 
training  the  patient  or  family  in  the  use  of  this  equipment, 
servicing  this  equipment  through  the  period  of  need  and  retrieving 
the  item  when  it  is  no  longer  required.     Thus,  equipment  acquisition 
is  only  one  part  of  overall  costs  to  an  HME  supplier.     The  majority 
of  the  costs  for  HME  items  are  associated  with  the  service  component 
of  the  products,  which  is  very  labor  intensive  and  not  separately 
reimbursed  under  the  Medicare  program. 

(3)  The  above  paragraph  is  also  helpful  in  providing  an  answer 
to  Senator  Conrad ' s  question  on  the  legitimacy  of  charging  one 
month's  rental  for  a  few  days  or  weeks  use  of  HME.  Delivery, 
assembly,   installation,  patient  training,  repair  and  retrieval  are 
all  upfront  initial  costs  on  the  first  day  the  patient  is  served  and 
are  in  addition  to  the  costs  of  equipment  rental.     The  fact  is  that, 
with  reduced  monthly  reimbursement,   it  sometimes  takes  several  months 
for  a  supplier  to  recoup  the  first-day  service  costs. 

(4)  The  Inspector  General's  testimony  describes  HCFA's 
reimbursement  methodology  as  allowing  for  significant  variations  from 
state  to  state  in  the  amounts  paid  for  similar  equipment,  services  or 
supplies.  While  this  may  have  been  the  case  a  few  years  ago,  and  may 
account  for  some  of  the  historical  pricing  differences,  HME  now  is 
reimbursed  according  to  a  phased-in  national  fee  schedule.     We  would 
note  that  the  Inspector  General's  remarks  incorrectly  identify  the 
reason  for  disparities  in  Medicare  allowables  as  annual  supplier 
"price"  increases.     While  this  may  have  been  the  case  at  one  time, 
HME  is  now  otherwise  reimbursed. 
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In  fact.  Congress  abolished  HME  payment  according  to  the  old 
reasonable  charge  methodology  in  OBRA  1990  and  substituted  fee 
schedule  payment  in  its  stead.     This  important  correction  already 
enacted  by  Congress  should  not  be  inadvertently  overlooked.     By  1993, 
the  pricing  disparities,  as  noted  in  the  chart  displayed  during  the 
hearing,  between  costs  on  the  one  hand  and  Medicare  payment  amounts 
in  Tennessee  and  Pennsylvania  on  the  other,  will  disappear  due  to  the 
completed  phase-in  of  national  pricing. 

(5)  On  page  12  of  his  testimony,  Mr.  Kusserow  states  that,  "we 
have  noticed  several  DME  suppliers  sending  CMNs  to  physicians  with 
notes  attached  explaining  how  to  complete  (it).    ..."     What  this 
statement  omits  is  the  fact  that  this  practice  —  allowing  HME 
suppliers  to  attach  a  cover  letter  to  a  blank  CMN  explaining  the  type 
and  nature  of  equipment  already  ordered  by  physicians  —  was  agreed 
to  both  by  HCFA  and  Members  of  Congress  who  drafted  the  original 
legislation,   in  response  to  significant  concern  by  physicians  and  HME 
suppliers  that  physicians  lack  the  technical  expertise  to  correctly 
identify  hundreds  of  items  of  HME  and  accurately  reflect  this 
terminology  on  a  CMN. 


Again,   I  want  to  thank  you  on  behalf  of  NAMES  and  its  members, 
for  the  opportunity  to  testify  at  the  May  13  hearing.     It  is  our  hope 
that  these  additional  comments  will  be  helpful  to  you.     We  look 
forward  to  working  with  you  on  the  NAMES  Ethics  bill  and  hope  that 
you  and  members  of  the  Committee  will  not  hesitate  to  call  on  us  if 
we  can  answer  any  questions,   supply  additional  information  or  assist 
you  in  any  way  in  the  future. 


CP/jj 
Copy  to: 

Senator  Kent  Conrad 
Richard  Kusserow,  OIG 
Gail  Wilensky,  HCFA 
John  Wagster 


Corrine  Parver 
President  &  CEO 
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Senator  Conrad  [presiding].  Thank  you  very  much,  Mr.  Chair- 
man, and  thank  you  very  much  for  holding  this  hearing.  I  think 
this  is  an  important  hearing. 

I  think  all  of  us  were  shocked  by  what  "The  Tennessean"  re- 
vealed; that  medicare  bills  in  some  cases  were  being  inflated  by 
1,000  percent,  and  I  want  to  congratulate  this  witness  for  being  one 
of  the  responsible  parties  that  came  forward  and  helped  put  an  end 
to  it.  I  think  you  performed  a  distinguished  public  service  to  be 
commended,  as  the  Chairman  already  has. 

Let  me  ask  you  this:  I  have  a  constituent  who  contacted  me.  He 
had  rented  a  wheelchair  that  he  only  needed  for  2  days,  but  he  was 
billed  for  a  month.  My  constituent  questioned  this  policy  and  the 
company  that  rented  the  wheelchair  said  they  cannot  bill  for  less 
than  a  month.  I  am  wondering  if  you  are  familiar  with  any  such 
policy  and  what  the  rationale  for  it  would  be. 

It  would  seem  to  me  that  such  a  policy  would  potentially  allow  a 
company  to  be  reimbursed  for  up  to  30  months  rental  on  one  chair 
within  1  month,  they  rent  it  for  1  day  and  count  it  as  a  month,  it 
would  be  a  profitable  business  to  be  in.  Are  you  familiar  with  any 
such  policy? 

Ms.  Parver.  Well,  the  way  billings  usually  occur.  Senator 
Conrad,  is  that  a  supplier  would  bill  ordinarily  at  the  end  of  a  30- 
day  period,  and  perhaps  that  is  what  your  constituent  was  refer- 
ring to.  Ordinarily,  that  is  how  claims  are  submitted  to  the  Medi- 
care Program  for  processing. 

Senator  Conrad.  But  would  it  be  possible  for  somebody  to  only 
use  a  wheelchair  for  a  day  or  two  and  actually  be  billed  for  30 
days? 

Ms.  Parver.  If  you  would  care  for  me  to  investigate  it,  I  will. 

Senator  Conrad.  I  would  be  very  interested  in  finding  out.  It 
would  seem  to  me  that  if  people  are  getting  paid  for  30  days,  and 
the  wheelchair  is  only  being  used  for  a  day  or  two,  that  that  is  an 
abuse  that  we  ought  to  find  a  way  to  stop,  as  well. 

Let  me  ask  you  further:  A  number  of  us  have  pursued  for  the 
last  several  years  increasing  the  oversight  and  the  auditing  of 
these  programs,  in  order  to  discover  just  this  type  of  abuse.  What 
would  be  the  position  of  your  organization  with  respect  to  in- 
creased auditing  in  order  to  get  us  in  a  position  to  get  the  bad 
actors  out  of  this  business? 

Ms.  Parver.  We  have  worked  with  the  Office  of  Inspector  Gener- 
al over  the  last  several  years  precisely  in  that  regard.  That  is  one 
of  the  reasons  why  we  created  the  consumers  rights  brochures  that 
we  have,  why  we  have  the  Inspector  General  give  us  the  list  of  pro- 
viders who  have  been  sanctioned  by  the  program,  so  that  we  could 
comb  through  the  list,  and  if  any  of  our  members  are  sanctioned,  to 
go  ahead,  according  to  our  by-laws,  and  remove  them  from  mem- 
bership in  the  association. 

We  believe  that  ongoing  efforts  in  the  area  of  enforcement  and 
investigation  should  be  encouraged,  but  we  also  believe  that  legisla- 
tion is  necessary,  in  order  to  create  standards  of  entry  into  this 
profession,  to  assure  quality  through  accreditation,  and  to  make 
sure  that  people  understand  that  home  medical  equipment  is  a 
vital  part  of  the  health  care  system. 
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Senator  Conrad.  I  thank  you  for  that  answer.  Let  me  ask  this: 
We  are  on  the  subject  of  wheelchairs,  and  I  noticed  the  example  of 
a  wheelchair  pad  that  cost  $8,  getting  reimbursed  $42  in  Tennessee, 
and  $248  in  Pennsylvania.  Can  you  help  me  understand  how  that 
can  happen? 

Ms.  Parver.  Currently,  we  have  over  50  carriers  that  are  part  of 
the  Medicare  Program  that  will  pay  claims  for  providers  and  sup- 
pliers across  the  country.  Part  of  the  legislation  that  we  are  propos- 
ing would  shrink  that  number  to  10  Regional  Carriers,  where  ex- 
actly this  type  of  practice  would  not  occur.  In  addition,  when  we  go 
into  full  national  pricing  by  1993,  that  practice  would  be  curtailed 
enormously. 

Significantly,  one  of  the  provisions  in  our  legislation  would  bar 
forum  or  carrier  shopping  which  currently  allows  an  unscrupulous 
supplier  or  company,  for  that  matter,  to  shop  around  to  select 
where  the  reimbursement  rate  would  be  the  highest.  We  want  to 
forbid  that  outrightly. 

Senator  Conrad.  I  am  from  North  Dakota.  People  in  North 
Dakota  are  very  straightforward  and  they  see  these  things  and 
they  are  just  outraged,  absolutely  outraged  that  their  money  is 
being  wasted  and  squandered  like  this.  What  can  we  do  to  assure 
taxpayers  in  States  like  mine  and  States  like  yours  that  this  is  not 
going  to  happen  again?  Is  the  bill  that  you  are  promoting  here 
going  to  do  the  job,  or  is  there  more  that  is  needed? 

Ms.  Parver.  Well,  we,  like  you,  share  your  concern.  We  feel 
stronglj^  that  even  one  beneficiary  hurt  by  this  type  of  practice  is 
one  too  many,  and  even  one  company  engaging  in  this  kind  of  prac- 
tice is  one  too  many.  Our  bill  will  go  a  long  way  to  curbing,  if  not 
totally  ending,  this  type  of  practice,  and  that  is  one  reason  why  we 
are  encouraging  your  support  and  why  I  was  so  pleased  to  hear 
what  the  Chairman  said,  that  he  is  studying  the  merits  of  the  legis- 
lation. 

Senator  Conrad.  I  thank  you.  Your  testimony  has  certainly  been 
valuable  here  today  and  we  appreciate,  too,  the  efforts  that  you 
have  made  to  clean  up  the  act  of  some  of  those  who  would  uncon- 
scionably rip  off  those  who  are  paying  in  good  faith. 

Thank  you  again  for  testifying. 

Ms.  Parver.  Thank  you. 

Senator  Conrad.  Thank  you  very  much. 

With  that,  we  will  call  an  end  to  this  hearing.  The  committee  is 
adjourned. 

[Whereupon,  at  4:25  p.m.,  the  committee  was  adjourned.] 
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STATEMENT  OF  THE  AMERICAN  ORTHOTIC  AND  PROSTHETIC  ASSOCIATION 
(AOPA)   TO  THE  SENATE  BUDGET  COMMITTEE  ON  WASTE  AND  ABUSE  IN 
MEDICARE  PAYMENTS  FOR  DURABLE  MEDICAL  EQUIPMENT  AND  SUPPLIES 

May  13,  1991 


I.  INTRODUCTION 

The  American  Orthotic  and  Prosthetic  Association  (AOPA)  is  the 
national  membership  organization  representing  the  approximately 

I,  200  facilities  that  provide  orthotic  and  prosthetic  (O&P) 
patient  services  to  the  physically  challenged  throughout  the 
United  States.  Practitioners  employed  by  AOPA  members  design  and 
fit  orthoses  (braces)  and  prostheses  (artificial  limbs)  that 
enable  these  physically  challenged  individuals  to  overcome  often 
serious  and  crippling  injuries  and  return  to  productive  lives. 
In  recent  years,  O&P  has  inappropriately  been  confused  with  the 
durable  medical  equipment  (DME)  industry,  a  group  of  providers 
who  do  not  comprise  an  allied  health  discipline,  but  merely  sell 
or  rent  products  to  support  treatment  modalities.  Congress  saw 
fit  to  rectify  this  situation  by  creating  a  separate  statutory 
section  for  orthotics  and  prosthetics  in  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90).  AOPA  appreciates  this 
opportunity  to  comment  on  waste  and  abuse  in  Medicare  payments 
for  durable  medical  equipment  and  supplies.  Because  the  ongoing 
investigation  regarding  alleged  abuses  within  the  DME  industry 
has  inappropriately  implicated  O&P,  we  would  like  to  direct  our 
comments  to  the  impropriety  of  treating  and  evaluating  O&P  and 
DME  in  the  same  manner,  particularly  in  light  of  the  wide 
differences  between  these  two  disciplines  that  were  recognized 
by  Congress  in  OBRA  '90. 

II .  BACKGROUND  ON  THE  ORTHOTIC  AND  PROSTHETIC  PROFESSION 

Orthotic  and  prosthetic  (O&P)  services  involve  the  patient  care 
activity  of  a  highly-trained,  certified  allied  health 
practitioner  who  evaluates  the  needs  of  each  individual  patient, 
often  in  emergency  situations,  and  consults  closely  with  the 
prescribing  physicians  to  ensure  that  the  patient  is  fit  with 
the  proper  orthosis  (brace)  or  prosthesis  (artificial  limb)  for 
his  or  her  individual  needs.  The  O&P  specialist  then  designs  and 
fits  the  orthosis  or  prosthesis  for  the  patient.  Once  the 
initial  fitting  is  completed,  the  orthotist  or  prosthetist 
continues  to  work  with  the  patient,  instructing  him  or  her  how 
to  properly  use  the  brace  or  prosthesis  and  conducting  follow-up 
care  throughout  the  course  of  the  patient's  disability  or 
rehabilitation  to  ensure  that  the  brace  or  prosthesis  continues 
to  fit  properly  and  is  properly  used  by  the  patient. 

The  O&P  field  is  a  relatively  small  one,  with  only  about  2,700 
certified  practitioners  available  to  serve  the  entire  United 
States.  The  services  of  the  O&P  profession  are  rehabilitative  in 
nature.  Typically,  they  reduce  the  length  of  stay  for 
beneficiaries  in  costly  inpatient  setting  and  help  restore 
mobility  and  ability  to  function  unaided,  making  it  possible  for 
the  O&P  patient  to  return  to  useful  work. 
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The  practice  of  orthotics  and  prosthetics  (O&P)  is  unique  among 
allied  health  disciplines  since  it  calls  for  a  mix  of  clinical 
and  mechanical/engineering  skills.  The  teaching  of  those  skills 
necessary  to  provide  specialized  O&P  clinical  care  is  a 
painstaking  process.  It  requires  each  student  to  be  introduced 
to  an  extensive  interdisciplinary  curriculvim  that  includes  such 
varied  subjects  as  anatomy,  physiology,  kinesiology,  and 
materials  property. 


III.  ORTHOTICS  AND  PROSTHETICS   (O&P)   AND  DME  ARE  DIFFERENT 
AND  DISTINCT  DISCIPLINES 


In  the  past,  confusion  over  the  differences  between  O&P  and  DME 
has  caused  policymakers  in  the  Congress  to  inadvertently 
consider  action  which  dramatically  affects  the  O&P  industry  due 
to  discrepancies  in  how  "orthotics  and  prosthetics"  is  defined. 
While  "orthotics  and  prosthetics"  has  been  broadly  defined  by 
Congress  to  include  a  nximber  of  items  not  typically  utilized  in 
an  O&P  practice  or  items  considered  to  be  "DME"  by  the  O&P 
field,  for  purposes  of  our  comments,  "orthotics"  is  strictly 
defined  by  the  O&P  field  as  "orthoses  or  braces"  and 
"prosthetics"  is  strictly  defined  as  "artificial  limbs." 

O&P  is  radically  different  from  DME  in  that  O&P  health  care 
services  are  individual  to  the  patient  and  are  as  much  a 
professional  services  as  a  product.  The  "product"  element  of  the 
O&P  practice  (the  brace  or  prosthesis)  is  only  part  of  the  total 
package  of  medical  care  provided  by  an  O&P  practitioner.  Unlike 
DME,  the  brace  or  prosthesis  is  typically  not  a  "product"  at  all 
in  the  sense  that  it  cannot  be  used  again  by  another  patient. 
O&P  services  require  a  physician's  prescription,  and  thus 
utilization  cannot  be  stimulated  by  direct  appeals  to  the 
patient  through  advertising  and  promotion  of  a  fungible 
"product . " 

Further,  the  O&P  medical  field  is  completely  different  from  DME 
in  that  O&P  has  defined  body  of  knowledge,  a  core  of  certified 
practitioners,  a  well  established  post  baccalaureate  educational 
program  in  nine  major  xiniversities  and  significant  professional 
involvement  in  the  design  and  administration  of  treatment  for 
individual  patients,  often  in  acute  and  emergency  medical 
situations.  O&P  devices  are  generally  custom-fedsricated  and/or 
custom  fit  for  each  individual  patient,  unlike  DME  products, 
which  are  reuseible  or  renteible  by  another  individual. 

The  wide  differences  between  O&P  and  DME  were  effectively 
recognized  by  Congress  in  the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  '90).  Section  4153(a)(1)  provides  for  the  creation 
of  a  separate  statutory  section,  42  U.S.C.  Section  1395m(h) , 
that  pertains  only  to  O&P  and  moves  the  O&P  reimbursement 
provisions  out  of  the  section  of  the  statute  that  addresses  DME. 


52-504  -  92  -  5 


126 


Page  Three 


This  statutory  separation  allows  Congress  to  consider  O&P  in  its 
own  right  for  purposes  of  Medicare  budget  proposals  and  other 
Medicare  issues. 


VI.  PERCEIVED  ABUSES  WITHIN  DME  INDUSTRY  NOT  APPLICABLE  TO  O&P 

Both  the  Administration  and  Congress  are  currently  in  the 
process  of  investigating  alleged  fraudulent  practices  involving 
the  IME  industry  within  the  Medicare  program.  Among  the  various 
marketing  and  billing  techniques  and  practices  utilized  by  the 
DME  industry  that  have  been  a  source  of  concern  are  the 
following: 

o  "Carrier  shopping"; 

o    "Unbxindling"  of  Medicare  billings; 

o    High  pressure  and  unscrupulous  marketing  practices; 

o    Use  of  false  ceirtif icates  of  medical  necessity;  and, 

o    "The  provider  number  shell  game". 

While  we  concede  the  possibility  of  isolated  cases  of  fraud 
involving  a  provider  of  services  within  the  Medicare  program, 
AOPA  stands  willing  to  work  with  Congress,  the  Health  Care 
Financing  Administration  (HCFA)  and  the  carriers  to  weed  out  the 
offending  providers.  However,  we  firmly  believe  that  the 
perceived  abuses  within  the  DME  industry  are  not  applicable  to 
O&P  due  to  the  distinct  nature  of  the  O&P  industry  and 
profession  as  outlined  below. 

1.  "Carrier  Shopping" 

Success  in  defrauding  the  Medicare  program  by  means  of  the 
practice  of  "carrier  shopping"  can  most  easily  be  achieved  where 
a  supplier  has  both  the  means  and  sophistication  to  develop  and 
implement  highly  technical  and  intricate  schemes  aimed  at 
obtaining  maximum  reimbursement.  In  addition,  there  must  be  a 
reasonable  nexus  between  a  particular  supplier  and  a  sufficient 
nvimbers  of  jurisdictions  to  make  the  practice  profitable. 

With  the  exception  a  small  number  of  member  companies,  the 
majority  of  O&P  facilities  can  be  characterized  as  small  "Mom 
and  Pop"  operations  primarily  confined  to  one  or  two 
jurisdictions.  These  operations  neither  have  the  means  or 
sophistication  to  orchestrate  the  eleOaorate  schemes  necessary  to 
secure  fraudulent  Medicare  reimbursement  rates  by  means  of 
"carrier  shopping."  The  fact  that  the  typical  O&P  facility  has  a 
presence  in  a  small  number  of  jurisdictions  makes  it  less  likely 
that  there  would  be  a  significant  difference  in  reimbursement 
rates  between  one  jurisdiction  and  another. 
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It  is  the  position  of  the  O&P  field  that  potential  abuses  of  the 
Medicare  program  through  "carrier  shopping"  can  be  avoided  by 
reducing  the  number  of  carriers  handling  O&P  claims.  There  are 
currently  58  Part  B  carriers  responsible  for  making  payment  to 
providers  of  O&P  patient  services.  This  carrier  structure  is  not 
effective  and  efficient  and  has  contributed  to  the  problems  of 
inconsistent  coverage  decisions  and  payment  variations.  Because 
the  O&P  field  is  extremely  small  (only  2,700  practitioners 
nationwide)  ,  carriers  have  little  opportvinity  to  develop 
sufficient  expertise  and  data  to  render  sound  coverage  and 
reimbursement  decisions.  The  handling  of  O&P  patient  care  claims 
by  a  large  nximber  of  carriers  has  been  characterized  by 
inappropriate  and  inconsistent  coverage  decisions  —  confusing 
patients,  practitioners,  and  prescribing  physicians.  In 
addition,  the  administrative  cost  of  providing  O&P  reimbursement 
is  vinnecessarily  high. 

HCFA  has  already  recognized  the  benefits  of  a  small  number  of 
carriers  for  the  entire  nation  in  both  the  Intermediary  and 
Carrier  communities  to  address  concerns  about  inappropriate  and 
inconsistent  coverage  decisions  and  provide  efficiency  in 
operations.  This  method  was  implemented  in  the  parenteral  and 
enteral  nutrition  (PEN)  and  home  care  areas  in  the  mid-1980 's 
and  has  proved  useful  in  achieving  consistency  in  coverage 
decisions,  operational  efficiency  and  cost-effectiveness.  AOPA 
believes  that  the  problem.s  associated  with  "carrier  shopping" 
can  alleviated  by  reducing  the  number  of  carriers  authorized  to 
handle  the  administration  for  Part  B  O&P  claims. 


2.  "Unbundling" 


The  unique  nature  of  O&P  prompted  the  development  of  the  first 
organized  coding  system  for  O&P,  now  known  as  the  "L-Code" 
system.  This  system,  which  was  developed  by  a  coalition 
comprised  of  HCFA,  AOPA,  and  Blue  Cross  and  Blue  Shield  Plans, 
effectively  "unbundles"  orthotics  and  prosthetics  to  incorporate 
a  product  and  service  component.  This  system  was  first  tested  in 
1979-80  in  South  Carolina  and  proved  very  successful.  It  was 
later  officially  incorporated  into  the  Medicare  Health  Care 
Common  Procedures  Codes  System  (HCPCS) ,  and  its  use  is  now 
mandated  for  all  O&P  claims. 

It  is  the  position  of  the  O&P  field  that  this  "unbundled" 
approach  to  the  Medicare  reimbursement  of  O&P  health  care 
services  is  appropriate  because  of  the  unique  combination  of  a 
personal  medical  service  and  skill  with  a  physical  object  (brace 
or  prosthesis)  provided  by  the  O&P  practitioner.  "L-Codet*  system 
has  not  only  served  to  facilitate  efficient  and  accurate 
Medicare  reimbursement  for  O&P,  it  has  also  had  several  other 
important  functions.  Use  of  the  L-Codes  has  now  been  mandated  by 
HCFA  for  state  Medicaid  systems  and  has  been  adopted  by  most 
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private  health  care  insurers  for  all  lines  of  business.  In 
addition,  the  system  permits  the  exchange  of  accurate 
information  between  HCFA,  Medicare  Regional  Offices,  carriers 
and  practitioners. 

VJhile  the  development  of  the  "L-Code"  system  serves  to  promote 
fair  and  equitable  reimbursement  through  uniform  description  of 
O&P  devices  and  componentry,  encroachment  into  the  system  by 
other  types  of  providers,  such  as  DME  dealers,  has  resulted  in 
increased  costs  to  Medicare.  Under  this  system,  when  an  O&P 
practitioner  provides  a  brace  to  a  patient,  he  or  she  is 
reimbursed  not  only  for  the  brace  itself,  but  for  the  services 
relating  to  the  brace,  such  as  the  custom- fabricating  and 
fitting  of  the  brace  as  well  as  any  subsequent  visits  and 
repairs.  In  contrast,  when  a  brace  is  provided  by  a  DME  dealer, 
the  brace  is  often  provided  "off  the  shelf"  without  any  related 
services.  Yet  the  DME  may  be  reimbursed  at  the  same  rate  as  the 
O&P  practitioner  under  Medicare. 

It  is  the  position  of  AOPA  that  a  separate  national  fee  schedule 
should  be  established  for  O&P  in  conjuction  with  the  adoption  of 
Medicare  Conditions  for  Coverage  for  O&P  services.  The  creation 
of  a  separate  fee  schedule  for  O&P  would  help  address  policy 
inconsistencies  and  payment  variations  by  permitting  the  use  of 
O&P  "L-Codes"  to  properly  represent  both  product  and  service 
components,  as  the  codes  were  originally  designed  to  do.  The 
separate  fee  schedules  would  also  prevent  coding  errors  and 
skewing  of  data  by  non-service  providers  such  as  DME  suppliers. 
In  addition,  a  separate  national  fee  schedule  would  also  allow 
HCFA  to  collect  more  accurate  cost  data  on  various  healthcare 
professionals,  would  help  eliminate  geographic  payment 
variations,  and  would  create  substantial  savings  for  Medicare. 


3.  High  Pressure  and  Unscrupulous  Marketing  Practices 

Unlike  DME,  the  very  nature  of  the  prosthesis  or  brace  provided 
by  the  O&P  practitioner,  coupled  with  the  attendant  health  care 
services,  do  not  lend  themselves  to  high  pressure  and 
unscrupulous  marketing  practices.  O&P  services  require  not  only 
a  physicians 's  prescription  but  also  a  device  and  services 
unique  to  the  individual  patient.  This  difference  is 
particularly  evident  in  cases  where  the  patient  has  suffered  a 
loss  of  a  limb,  a  circumstance  of  disease  or  trauma  not  choice. 
Therefore  the  O&P  practitioner  cannot  create  need  for  a 
particular  device.  In  addition,  due  to  the  fact  that  O&P  devices 
are  generally  custom-feibricated  and/or  custom-fit  for  each 
individual  patient,  these  items  are  not  reusaible  or  renteible  by 
another  individual,  unlike  DME  products. 
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4.  Use  of  False  Certificates  of  Medical  Necessity 

The  Health  Care  Financing  Administration  (HCFA)  has  exempted 
orthotics  and  prosthetics  from  the  prohibition  imposed  upon  DME 
against  completing  and/or  partially  completing  Certificates  of 
Medical  Necessity  (CMNs)  or  other  documentation  svibmitted  to  the 
carrier.  Therefore,  there  would  be  no  need  on  the  part  of  O&P 
to  falsify  CMNs. 

5.  "The  Provider  Number  Shell  Game" 

There  has  been  no  evidence  presented  or  record  of  abuse  that  the 
national  organization  is  aware  of  involving  an  O&P  facility. 
However,  any  the  potential  for  abuse  could  be  remedied  by 
reducing  the  number  of  carriers  handling  O&P  claims. 


V.  CQpglysion 

Orthotics  and  prosthetics  (O&P)  is  a  separate  and  distinct 
discipline  from  durable  medical  equipment  (DME)  and  has  been 
recognized  as  such  by  Congress  in  OBRA  '90.  AOPA  supports  the 
elimination  of  fraud  and  abuse  within  the  Medicare  program  and 
stands  willing  to  work  with  Congress  to  achieve  this  goal. 
However,  we  urge  Congress  to  treat  and  evaluate  perceived  abuses 
within  the  Medicare  program  by  members  of  the  DME  community 
separately  from  O&P,  an  allied  health  discipline  with  no  similar 
record  of  abuse.  In  addition,  it  is  the  O&P  field's  foremost 
request  of  policymakers  that  O&P  be  treated  and  evaluated 
separately  from  DME  for  purposes  of  Medicare  budget  proposals 
and  other  related  issues. 


WASTE  AND  ABUSE  IN  MEDICARE  PAYMENTS 
FOR  MEDICAL  EQUIPMENT  AND  SUPPLIES 


MONDAY,  JUNE  17,  1991 

U.S.  Senate, 
Committee  on  the  Budget, 

Nashville,  TN. 

The  committee  met,  pursuant  to  notice,  at  11:04  a.m.,  in  room  31, 
Legislative  Plaza,  Nashville,  TN,  Hon.  Jim  Sasser  (chairman  of  the 
committee)  presiding. 

Present:  Senator  Sasser. 

Staff  present:  Kathleen  Deignan,  assistant  director  for  human  re- 
sources; and  John  Wagster,  analyst  for  human  resources. 

OPENING  STATEMENT  OF  CHAIRMAN  SASSER 

Chairman  Sasser.  The  Committee  will  come  to  order  this  morn- 
ing. 

I  want  to  welcome  Mr.  Williams  and  Mr.  Taylor  here  this  morn- 
ing. I  want  to  thank  the  witnesses  for  redoing  their  schedule  this 
morning.  We  had  a  problem.  We  initially  scheduled  this  hearing 
for  2  o'clock  this  afternoon,  and  unfortunately  the  Senate  has  set 
votes  in  Washington  for  this  evening,  so  I  had  to  change  the  hear- 
ings to  begin  this  morning  rather  than  this  afternoon,  and  I  want 
to  thank  Mr.  Williams  and  Mr.  Taylor  and  all  of  our  other  wit- 
nesses for  accommodating  us  and  coming  in  here  this  morning. 

Let  me  say  to  all  of  our  witnesses  and  interested  parties  who 
may  be  here,  and  the  members  of  the  media  who  are  represented, 
that  this  is  the  second  hearing  that  the  Senate  Budget  Committee 
is  holding  on  our  investigation  of  waste  and  abuse  in  the  Medicare 
Program.  It's  an  investigation  that  suggests  that  literally  tens  of 
millions  of  tax  dollars  are  being  wasted  in  the  Medicare  Program 
as  a  result  of  fraud  and  abuse. 

We've  been  looking  at  how  Medicare  reimbursement  for  medical 
equipment  and  supplies  has  been  manipulated  by  some  unscrupu- 
lous people.  We're  holding  hearings  here  in  Nashville  because  this 
is  where  it  all  began,  frankly,  as  far  as  my  investigation  is  con- 
cerned. We  wanted  to  hear  details  from  individuals  here  who  have 
had  some  personal  knowledge  about  some  of  the  schemes  that  are 
being  used  to  defraud  medicare. 

I  think  it  ought  to  be  said  at  the  very  outset  that  medical  equip- 
ment suppliers  provide  a  very  important  and  essential  service  for 
medicare  beneficiaries.  We've  got  to  remember  that  the  over- 
whelming majority  of  these  suppliers  are  honest,  ethical  business 
people  offering  quality  services  and  quality  products.  Our  investiga- 
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tion  is  focusing  on  a  relatively  few  who  are  abusing  Medicare.  We 
simply  cannot  allow  that  to  continue  given  the  explosion  in  costs 
that  we  see  coming  in  Medicare  in  the  coming  years. 

Now,  our  work  is  cut  out  for  us.  Abuse  is  still  taking  place.  At 
my  request,  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services  will  give  several  examples  here  this  morning 
of  fraudulent  billings  and  scams  that  are  currently  taking  place 
right  here  in  the  State  of  Tennessee.  I  think  these  examples  alone 
will  demonstrate  that  several  million  dollars  of  wasted  Medicare 
funds  could  be  saved  if  we  could  deal  with  this  situation. 

As  many  of  you  know,  our  investigation  really  began  after  a 
series  of  stories  that  appeared  here  in  Nashville  in  the  morning 
newspaper  The  Tennessean.  These  stories  detailed  how  a  Pennsyl- 
vania company  had  made  huge  profits  by  inflating  the  claims  of 
medicare  beneficiaries  from  Tennessee. 

I  was  here  at  home  in  Nashville  and  read  these  stories,  and  I  was 
shocked  by  them,  and  I've  been  even  more  appalled  as  we  hear 
more  and  more  about  how  vulnerable  medicare  is  to  waste  and  to 
abuse  in  this  area  of  furnishing  medical  supplies. 

We  had  our  first  hearing  in  Washington  last  month.  We  heard 
from  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services,  and  he  told  us  about  the  abuse  that  the  Inspector 
General's  Office  has  already  found  and  documented.  He  told  us 
about  suppliers  forum-shopping  from  State  to  State  for  medicare 
payment  agents,  called  "carriers,"  which  pay  the  highest  amount 
and  give  the  least  amount  of  scrutiny  to  questionable  claims.  Medi- 
care's really  crazy-quilt  pattern  of  paying  widely  different  rates 
across  the  country  for  the  same  item  I  think  actually  invites  abuse. 

We  also  heard  from  the  Inspector  General  and  others  about  a 
practice  called  ''unbundling,"  in  which  some  suppliers  can  inflate 
claims  by  billing  medicare  separately  for  each  component  part  of 
what  we  would  view  as  a  whole.  For  example,  let's  take  an  ostomy 
kit.  The  supplier  would  bill  medicare  for  each  separate  part  of  that 
ostomy  kit  rather  than  billing  for  the  whole  kit  that  sold  as  one 
piece.  It  would  be,  I  think,  analogous  to  going  down  to  an  automo- 
bile dealer  and  buying  an  automobile  part  by  part  and  then  trying 
to  put  it  together.  I  think  you'd  find  that  a  $10  or  $12  thousand 
automobile  would  end  up  costing  you  $50  or  $60  or  $80  thousand  by 
the  time  you  got  through  with  it  if  you  bought  it  piece  by  piece. 

We  also  heard  about  unethical  practices  involving  telemarketing, 
where  high-pressure  salesmen  get  on  telephones  and  call  medicare 
beneficiaries,  pressuring  them  into  buying  products  they  really 
don't  need.  We  heard  about  direct  mail  abuse  and  misuse  of  medi- 
care provider  numbers. 

Today  I  think  we're  going  to  hear  more  about  another  type  of 
abuse  that  some  say  is  widespread,  in  which  some  companies  do  no 
more  than  arrange  to  have  supplies  delivered  to  a  nursing  home, 
after  aiggressively  soliciting  a  nursing  home's  business,  just  for  the 
privilege  of  doing  the  billing  for  the  nursing  home  to  medicare. 

There  have  been  allegations  of  kickbacks  to  the  nursing  homes 
as  part  of  an  aggressive  business  solicitation  program.  These  so- 
called  kickbacks  either  take  the  form  of  free  supplies  to  the  nurs- 
ing home  or  cash  payments.  Not  surprisingly,  it  appears  that  large 
profits  can  be  made  on  supplies,  medical  supplies,  that  may  or  may 
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not  be  needed  by  the  nursing  homes.  It  can  be  a  good  deal  for  a 
nursing  home  and  it  is  very  hard  even  for  an  ethical  nursing  home 
operator  to  turn  down  some  of  the  propositions  that  he  gets  from 
these  firms  who  simply  want  to  get  the  nursing  home's  business  so 
they  can  bill  medicare. 

When  I  became  Chairman  of  the  Senate  Budget  Committee,  one 
of  my  goals  was  to  reduce  waste  in  Government  whenever  and 
wherever  we  could.  We  don't  need  to  spend  more  money  for  what 
we  buy.  What  we  really  need  to  do  in  Government  is  to  buy  more 
wisely  and  to  buy  more  efficiently.  The  Federal  Government  needs 
to  spend  our  taxpayer  money  just  as  carefully  and  just  as  prudent- 
ly as  private  citizens  do  when  they're  spending  money  out  of  their 
personal  budgets. 

Medicare  is  one  of  the  most  vital  and  important  programs  in  the 
Federal  Government.  Medicare  helps  pay  the  medical  bills  for  over 
35  million  elderly  Americans  and  disabled  citizens.  Medicare  is  also 
the  fastest  growing  part  of  the  federal  budget.  We're  spending  $117 
billion  in  medicare  in  this  year's  budget.  Now,  think  about  that — 
$117  billion  for  medicare  in  the  next  budget,  and  that  equals  $3,500 
for  every  person  in  this  country  65  years  of  age  and  older. 

The  really  troubling  aspect  is  that  this  cost  is  calculated  to 
double  to  $260  billion  by  the  end  of  this  century.  We  in  the  United 
States  are  allocating  more  of  our  gross  national  product  to  health 
care  than  any  other  country,  and  that  share  is  growing,  literally 
exploding. 

So  our  investigation  is  focusing  on  a  part  of  the  problem.  We 
want  this  investigation  to  culminate  in  offering  a  solution  to  the 
problem.  When  we  finish  our  hearings,  the  Budget  Committee  is 
going  to  issue  a  report  detailing  the  extent  of  the  abuses  taking 
place  and  making  recommendations  for  change.  I'll  also  introduce 
legislation  to  implement  these  recommendations.  Finally,  we 
intend  to  work  very  closely  with  the  Health  Care  Financing  Ad- 
ministration to  make  sure  that  the  necessary  changes  are  properly 
and  promptly  implemented. 

We  want  to  rid  the  medical  equipment  and  supply  industry  of 
the  unethical  operators.  We  want  to  make  sure  at  the  same  time 
that  medicare  reimbursement  is  fair  and  equitable  for  the  ethical 
equipment  suppliers  and  for  Medicare  beneficiaries. 

I'm  pleased  this  morning  to  have  as  our  first  witnesses  two 
fellow  Tennesseans  who  really  were  responsible,  as  much  as  any 
two  individuals,  for  bringing  some  of  these  problems  to  light,  Mr. 
Ric  Taylor  and  Mr.  Roy  Williams. 

Ric  Taylor  is  the  Secretary/Treasurer  of  Allied  Medical,  Incorpo- 
rated, of  Memphis,  TN.  Two  years  ago  Mr.  Taylor  was  approached 
by  representatives  of  a  Pennsylvania  company.  National  Ostomy 
Supply,  and  offered  a  deal  that  promised  huge  profits  on  medicare. 
Well,  to  Ric  Taylor's  everlasting  credit,  he  didn't  bite  and  he 
turned  in  this  Pennsylvania  company  that  he  thought  was  seeking 
to  make  unscrupulous  profits. 

Mr.  Roy  Williams  is  the  owner  of  Williams  Surgical  Supply  here 
in  Nashville,  which  has  been  in  business  as  long  as  I  can  remem- 
ber. He  also  blew  the  whistle  on  National  Ostomy  2  years  ago 
when  he  found  out  that  the  company  was  submitting  claims  to 
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medicare  for  his  customers  with  some  charges  increased  by  as 
much  as  1,000  percent. 

Following  their  testimony  we'll  hear  from  the  Inspector  Gener- 
al's Office  of  the  Department  of  Health  and  Human  Services,  and 
we'll  also  hear  from  a  representative  of  Equicor,  the  medicare  bill- 
ing agent  here  in  Tennessee. 

So  why  don't  we  begin  with  you,  Mr.  Taylor,  and  then  go  to  Mr. 
Williams,  and  I  want  to  welcome  both  of  you  here  and  say  that  I 
think  Tennesseans  can  be  proud  of  what  you  have  done  in  your 
field  in  trying  to  not  only  furnish  medical  equipment  at  an  afford- 
able price  to  our  older  citizens  but  also  blowing  the  whistle  on  un- 
scrupulous operators. 

Why  don't  you  go  first,  Mr.  Taylor. 

STATEMENT  OF  RIC  TAYLOR,  SECRETARY/TREASURER,  ALLIED 

MEDICAL,  INC. 

Mr.  Taylor.  Senator  Sasser,  thank  you.  I  am  honored  to  be  here 
today  to  have  the  opportunity  to  provide  you  with  some  concrete 
evidence  for  the  necessity  of  revisions  to  the  regulations  governing 
the  home  medical  equipment  industry. 

As  you  stated,  I  have  been  in  the  home  medical  industry  for  over 
18  years.  During  that  time  I've  seen  the  technology  and  quality  of 
care  available  for  home  health  use  increase  substantially  during 
that  period,  but  today,  as  we  speak,  there  are  individuals  and  com- 
panies that  have  created  strategies  for  manipulating  the  medicare 
system  to  generate,  or  maybe  I  should  say  steal,  the  taxpayers'  dol- 
lars, which  has  caused  medicare  expenses  to  skyrocket.  Therefore, 
it  is  my  position  that  nationwide  standard  regulations  concerning 
utilization  are  necessary. 

I  understand  the  difficulties  of  generating  a  public  policy  to  regu- 
late the  HME  industry;  however,  the  current  problems  in  this  in- 
dustry cannot  be  overlooked  for  any  reason  and  surely  not  because 
of  the  difficulty  of  establishing  national  standards. 

I  and  the  industry's  trade  associations,  HIDA  and  NAMES,  be- 
lieve that  if  all  suppliers  were  required  to  be  accredited  and/or  cer- 
tified, both  medicare  and  more  importantly  the  beneficiaries  could 
be  assured  of  a  commitment  to  quality,  meaning  any  suppliers  fail- 
ing to  be  accredited  surely  would  have  reason  for  not  obtaining 
such  governmental  approval  and  therefore  represent  a  risk  to  both 
the  end  user,  suppliers  and  the  Medicare  Program.  At  present, 
HME  is  among  the  very  few  major  health  providers  that  is  not  sub- 
ject to  governmentally  recognized  standards  of  health  and  safety. 

Again,  speaking  both  from  personal  beliefs  and  for  our  trade  as- 
sociations, if  the  industry  wants  a  place  at  the  negotiating  table 
over  the  next  several  years  when  discussions  on  some  form  of  na- 
tional health  care  reform  are  considered  seriously  by  lawmakers, 
the  legitimate  industry  must  act  now  to  solidify  its  reputation  as  a 
member  of  the  home  health  care  team  committed  to  the  quality 
and  ethics  that  we  subscribe  to. 

There  are  immediate  and  compelling  political  reasons  for  the  le- 
gitimate industry  to  distinguish  itself  forcefully  from  the  scam  art- 
ists who  are  present  today.  In  my  opinion,  the  legitimate  HME  in- 
dustry cannot  adopt  a  position  of  no  comment  or  take  another  year 
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or  two  of  study.  Inaction  only  prolongs  the  fraud  being  committed 
against  medicare  and  the  American  taxpayers. 

It  is  my  opinion  that  actions  should  be  taken  now  to  rid  the  in- 
dustry of  the  rotten  apples  who  taint  the  HME  industry's  image. 

As  you  are  well  aware,  my  company  was  approached  by  one  of 
these  distributors,  appearing  both  illegally  and  unethically,  preying 
on  overworked  medicare  administrators  and  patients  needing  home 
medical  equipment.  That's  what  I'd  like  to  discuss  today,  the  in- 
equities of  reimbursement,  and  discuss  the  utilization  irregularities 
that  exist  in  the  industry. 

Though  we  are  moving  closer  to  a  national  reimbursement  struc- 
ture, the  wide  variances  in  utilization  and  criteria  coverage  still 
exist.  Because  of  these  factors,  the  potential  for  these  scam  artists 
also  still  exist. 

We  were  approached  by  Phoenix  Healthcare,  which  is  a  subsidi- 
ary of  National  Ostomy  Supply,  and  presented  with  a  proposal 
based  solely  on  the  fact  that  medicare  allowables  in  some  States 
greatly  exceed  allowables  in  others.  Pennsylvania  and  Tennessee 
were  the  examples  the  representative  of  Phoenix  Healthcare  used 
with  our  company,  and  that  was  in  August  of  1989. 

They  offered  to  pay  me  retail  pricing  plus  25  percent  for  all  med- 
icare ostomy  patients. 

Chairman  Sasser.  Retail  plus  25  percent? 

Mr.  Taylor.  Retail  plus  25  percent.  Saying  they  would  pay  me 
within  80  days  of  my  bill  being  submitted  to  them,  all  I  had  to  do 
was  gather  the  patient  information,  give  the  patient  their  supplies, 
and  send  the  information  along  with  the  bill  to  National  Ostomy. 
The  patient  did  not  have  to  pay  anything  and  my  company  would 
receive  125  percent  of  retail  pricing  within  30  days.  Being  suspi- 
cious, I  contacted  Equicor,  our  medicare  carrier  in  Tennessee,  and 
they  gladly  informed  me  that  this  scenario  was  not  legal  and  would 
be  looked  upon  as  medicare  fraud. 

I  declined  National's  proposition  and  thought  everything  would 
end.  However,  in  the  spring  of  1990,  these  same  people  approached 
us  again.  The  offer  was  the  same,  and  we  were  assured  everything 
was  legal  and  we  would  profit  substantially  from  this  arrangement. 
Once  again,  we  contacted  Equicor  expressing  our  concerns  that  this 
company  was  still  operating  fraudulently.  Equicor  sent  out  a  fraud 
alert  to  all  suppliers  in  May  1990  warning  of  this  problem.  Since 
that  time  I  have  had  no  other  contact  from  these  guys. 

Since  then,  however,  I've  been  able  to  explore  and  discover  how 
these  arrangements  exist.  Because  of  the  high  allowables  and  the 
broad  utilization  coverages  in  some  States,  dealers  are  able  to  re- 
ceive much  more  money  for  the  same  supplies  than  we  are  here  in 
Tennessee.  Simple  math  will  detail  it  is  more  lucrative  to  bill  in 
the  State  with  the  high  allowables  and  unlimited  utilization. 

It  is  my  opinion  that  if  there  are  going  to  be  guidelines  regulat- 
ing utilization,  they  should  not  be  dictated  because  of  misuse  from 
fraudulent  suppliers,  but  rather  from  the  actual  needs  of  the  users 
themselves.  And,  if  there  are  going  to  be  regulations,  a  person  that 
needs  an  ostomy  pouch  in  Pennsylvania  or  if  he  needs  16  pouches 
per  month  in  Pennsylvania,  he  is  going  to  need  the  same  number 
of  pouches  if  they  move  to  Tennessee.  The  rules  right  now  basically 
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state  that  people  are  different  in  individual  states,  and  that's  not 
the  case. 

The  case  is  that  there  is  not  a  standardized  national  method  for 
determining  the  needs  of  home  health  care  users;  therefore,  incon- 
sistencies in  regulations  actually  prevent  persons  needing  and 
qualifying  for  care  from  receiving  it. 

Overall,  the  scandals  of  the  HME  industry  do  not  involve  well 
established  suppliers  with  ties  to  the  community  who  serve  a  varie- 
ty of  patient  needs.  Rather,  the  problems  stem  from  distributors 
often  dealing  in  only  one  or  two  high  volume  products  and  who  do 
not  intend  to  make  HME  a  career.  They  have  no  ties  to  the  com- 
munity and  frequently  abandon  their  business  and  reform  under  a 
new  name  or  in  a  new  location  when  pressure  from  the  community 
or  enforcement  agencies  exist. 

For  these  reasons,  I  feel  that  uniform  standards  are  needed  in 
order  to  curtail  the  scam  artists,  fraud  and  irregularities  to  users 
concerning  volume  of  supplies  needed.  We,  the  HME  providers,  will 
be  better  able  to  serve  the  needs  of  the  users,  the  Medicare  Pro- 
gram and  the  taxpayers'  dollars  with  formal  national  regulations. 

Thank  you. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Taylor.  Ill  have 
some  questions  for  you  in  just  a  moment. 
[The  prepared  statement  of  Mr.  Taylor  follows:] 


Allied!  I 
Medical  i  | 
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TESTIMONY 
OF 

RIC  TAYLOR 
SECRETARY/TREASURER 
ALLIED  MEDICAL,  INC. 
ON 

INEQUITIES  OF  REIMBURSEMENT  &  UTILIZATION 
IN  THE  HOME  MEDltAL  EQUIPMENT  INDUSTRY 
BEFORE  THE 
SENATE  BUDGET  SUB-COMMITTEE 
JUNE  17,  1991 

Mr.  Chairman  -  members  of  the  committee,   I  am  honored  to  be  here 
today,  to  have  the  opportunity  to  provide  you  with  some  concrete 
evidence  for  the  necessity  for  revisions  to  regulations  governing  the 
home  medical  equipment  industry  . 

I,   Ric  Taylor,  Secretary/Treasurer  for  Allied  Medical  Inc.,   a  home 
health  care  equipment  provider  with  offices  in  Memphis  and  Nashville, 
have  been  in  the  Home  Medical  Equipment  business  for  over  18  years. 


Accredited  by  Joint  Commission 

On  Accreditation  ol  Healthcare  Organizations 


Corporate  Headquarters:  690  S.  Mendenhall,  Memphis,  Tennessee  381 17 
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I've  seen  the  technology  and  the  quality  of  care  available  for  home 
health  use  increase  substantially  during  this  period,  but  today,  as  we 
speak,  there  are  individuals  and  companies  that  have  created  strategies 
for  manipulating  the  medicare  system  to  generate,  maybe  I  should  say, 
"steal"  taxpayer  dollars,  which  has  caused  medicare  expenses  to 
skyrocket.     Therefore,  It  is  my  position  that  nationwide  standard 
regulations  concerning  utilization  are  necessary. 

I  understand  the  difficulties  of  generating  a  public  policy  to 
regulate  the  HME  industry,  however,  the  current  problems  in  this 
industry  cannot  be  overlooked  for  any  reason  and  surely  not  because  of 
the  difficulty  of  establishing  national  standards. 

I  and  the  industry's  trade  associations  HIDA  and  NAMES  believe 
that  if  all  suppliers  were  required  to  be  accredited  and  certified, 
both  Medicare  and  more  importantly  the  users  could  be  insured  of  a 
commitment  to  quality.     Meaning  -  any  suppliers  failing  to  be 
accredited  surely  would  have  a  reason  for  not  obtaining  such 
governmental  approval  and  therefore,  represent  a  risk  to  both  users, 
suppliers,  and  Medicare. 

At  present,  HME  is  among  the  very  few  major  health  provider  or 
supplier  categories  that  is  not  subject  to  governmentally  recognized 
standards  of  health  and  safety. 

Again,   speaking  both  from  personal  beliefs  and  for  our  trade 
•associations,  if  the  HME  industry  wants  a  place  at  the  negotiating 
table  over  the  next  several  years  when  discussions  on  some  form  of 
National  Healthcare  Reform  are  considered  seriously  by  law-makers,  the^, 
legitimate  industry  must  act  now  to  solidify  its  reputation  as  a  member 
of  the  health  care  team  committed  to  quality  and  ethics. 
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And,  there  are  immediate  and  compelling  political  reasons  for  the 
legitimate  industry  to  distinguish  itself  forcefully  from  the  "scam 
artists,"  and  to  do  so  now.     In  my  opinion,  the  legitimate  HME  Industry 
cannot  adopt  a  position  of  no  comment  or  take  another  year  or  two  of 
study.     Inaction  only  prolongs  the  fraud  being  committed  against 
medicare  and  the  American  taxpayer. 

It  is  my  opinion  that  actions  should  be  taken  now  to  rid  the 
industry  of  the  few  "rotten  apples"  who  taint  the  HME  industry's  image. 

As  you  are  well  aware,  my  company  was  approached  by  one  of  these 
new  start-up  distributors  appearing  both  illegally  and  unethically 
preying  on  overworked  Medicare  administrators  and  patients  needing  home 
medical  care  equipment. 

And  that  is  why  I  am  here  today  -  To  Discuss  the  inequities  of 
reimbursement  and  to  discuss  utilization  irregularities  that  exist  in 
the  HME  industry. 

Now,  let's  address  the  inequities  of  reimbursement.     Though  we  are 
moving  closer  to  a  national  reimbursement  structure,  the  wide  variances 
in  utilization  and  criteria  coverage  still  exist.     Because  of  these 
factors,  the  potential  for  these  scam  artists  also  still  exist  today. 

My  company  was  approached  by  Phoenix  Healthcare,  which  is  a 
subsidiary  of  National  Ostomy  Supply,  and  presented  with  a  proposal 
based  solely  on  the  fact  that  Medicare  allowables  in  some  states 
greatly  exceed  allowables  in  others.     Pennsylvania  and  Tennessee  were 
the  examples  the  representative  of  Phoenix  Healthcare  used,  that  was 
August  }969. 
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They  offered  to  pay  my  company  retail  pricing  plus  25  percent  on 
all  medicare  Ostomy  patients.     Saying  they  would  pay  me  within  30  days 
of  my  bill  and  accept  the  medicare  assignment  -  All  my  company  had  to 
do  was  gather  the  patient  information,  give  the  patient  their  ostomy 
supplies,  and  send  the  bill  to  national  ostomy  along  with  the  patient 
information.    The  patient  did  not  have  to  pay  anything  and  my  company 
would  receive  125  percent  of  retail  pricing  within  30  days.  Being 
suspicious  of  this  proposition,  I  contacted  Equicor,  our  medicare 
carrier  for  Tennessee.     I  was  informed  that  this • scenario  was  not 
legal  and  would  be  looked  upon  as  Medicare  fraud. 

We  declined  National's  proposition  and  thought  everything  would 
end.     However,  in  the  Spring  of  1990  these  same  people  approached  us 
again.     The  offer  was  the  same,  and  we  were  assured  everything  was  t 
legal,  and  we  would  profit  substantially  from  the  arrangement. 

Once  again,  we  contacted  Equicor  expressing  our  concerns  that  this 
company  was  still  operating  fraudulently.     Equicor  sent  a  fraud  alert 
to  all  suppliers  in  May  1990  warning  of  this  problem.     Since  that  time, 
I  have  had  no  other  contact  with  National  Ostomy. 

I  have  since  had  a  chance  to  explore  and  discover  how  these 
arrangements  exist.     Because  of  high  allowables  and  broad  utilization 
coverages  in  some  states,  dealers  are  able  to  receive  much  more  money 
for  the  same  supplies  than  are  we  in  Tennessee.     For  example,  in 
Tennessee  we  are  allowed  one  drainable  pouch  per  day  per  client. 
Per  National  Ostomy,  their  carrier  had  unlimited  number  of  pouches 
allowed  per  month.     Simple  math  will  detail  that  it  is  more  lucrative  ^ 
to  bill  in  the  state  that  has  high  allowables  and  unlimited 
utilization. 
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It  is  my  opinion  that  if  there  are  going  to  the  guide  lines 
regulating  utilization,  they  should  not  be  dictated  because  of  misuse 
from  fraudulent  suppliers,  but  rather  from  the  actual  needs  of  the 
users  themselves.  And,  if  there  are  going  to  be  regulations,  a  person 
that  needs  an  ostomy  pouch  in  Pennsylvania  or  rather  34  ostomy  pouches 
per  month  in  Pennsylvania,  is  going  to  need  34  ostomy  pouches  per  month 
if  they  move  to  Tennessee.     In  other  words,  the  rules  right  now 
basically  state  that  people  are  different  in  individual  states,  and  you 
and  I  both  know  that  is  not  the  case. 

The  case  is  that  there  is  not  a  standardized  national  method  for 
determining  needs  of  home  Health  care  users,  therefore,  inconsistencies 
in  regulations  actually  prevent  persons  needing  and  qualifying  for  care 
from  receiving  it. 

Overall,  the  scandals  in  the  HME  industry  do  not  involve  well 
established  suppliers  with  ties  to  the  community  who  serve  a  variety  of 
patients  needs,  rather,  t.he  problems  stem  from  newcomers  often  dealing 
in  one  or  two  high  volume  products  only  who  do  no  intend  to  make  HME  a 
career  and  who  have  no  ties  to  the  community  and  who  frequently  abandon 
their  business  and  reform  under  a  new  name  or  new  locale  when  pressure 
from  the  community  or  law  enforcement  becomes  too  intense. 

For  these  reasons  we  feel  that  uniform  standards  are  needed  in  order 
to  curtail  scam  artists,  fraud  and  irregularities  to  users  concerning 
volume  of  supplies  needed.    We,  HME  providers  will  be  better  able  to 
serve  the  needs  of  the  users.  Medicare,  and  the  taxpayers  dollars  with 
formal  national  regulations. 
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Chairman  Sasser.  We  turn  now  to  Mr.  Roy  Williams. 
Mr.  Williams. 

STATEMENT  OF  ROY  J.  WILLIAMS,  SR.,  PRESIDENT  AND  OWNER, 
WILLIAMS  SURGICAL  SUPPLY,  INC. 

Mr.  Williams.  Thank  you,  Senator.  My  name  is  Roy  J.  Williams, 
Sr.,  president  and  owner  of  Williams  Surgical  Supplies  here  in 
Nashville,  TN. 

August  18,  1989,  a  wonderful  day,  I  signed  a  contract  with  Na- 
tional Ostomy  Supply  of  Pennsylvania  to  do  my  billing  to  medicare 
for  ostomy  supplies.  I  sold  my  customers  their  ostomy  supplies.  I 
then  billed  National  Ostomy,  who  in  turn  billed  medicare  through 
Blue  Cross,  the  paying  agent  for  Pennsylvania.  In  short.  National 
Ostomy  bought  my  accounts  receivable. 

I  did  this  for  two  reasons:  Number  one,  more  profit  for  my  com- 
pany, because  the  allowables  in  Pennsylvania  are  higher  than  they 
are  in  Tennessee;  number  two,  I  would  be  able  to  give  my  custom- 
ers the  various  types  of  merchandise  they  needed  to  handle  their 
problems,  in  the  quantity  that  they  desired. 

Because  of  my  inability  to  provide  needed  medical  ostomy  sup- 
plies to  customers  at  an  affordable  price,  I  have  over  the  past  years 
lost  clients  who  I  learned  were  taking  their  business  elsewhere, 
mail  order  houses  in  Ohio,  Pennsylvania,  New  York,  California, 
and  so  forth.  I  always  felt  this  was  a  type  of  discrimination  for  the 
dealers  and  the  people  of  the  State  of  Tennessee,  because  these 
products  cost  the  dealers  the  same  throughout  the  United  States. 

November  2,  1989,  I  received  one  of  my  customer's  medicare  ex- 
planation of  benefits  that  was  mailed  to  me  by  error  rather  than 
direct  mail  to  the  customer.  In  reviewing  this  form,  it  was  immedi- 
ately apparent  that  excessive  charges  were  itemized,  for  example, 
$2,300.  I  knew  that  I  had  never  sold  anyone  $2,300  worth  of  ostomy 
supplies.  I  pulled  this  patient's  file  and  saw  that  we  had  billed  Na- 
tional Ostomy  approximately  $150,  $160.  They  had  in  turn  billed 
medicare  in  the  $2,300  range. 

My  first  reaction  was  that  a  computer  error  had  been  made,  a 
simple  mistake.  I  called  National  Ostomy  for  an  explanation.  They 
said  they  would  get  back  to  me  the  next  day. 

November  3,  1989,  National  Ostomy  called  me  with  the  explana- 
tion that  this  was  the  proper  amount  to  charge,  that  it  was  perfect- 
ly legal  to  charge  that  amount  billed,  and  as  long  as  it  was  legal 
that  would  continue  to  be  their  policy.  I  told  National  Ostomy  that 
I  no  longer  wanted  to  participate  in  their  program.  It  may  have 
been  legally  right,  but  not  morally  or  ethically  the  thing  to  do.  I 
did  not  want  to  be  a  part  of  this.  I  sent  National  Ostomy  a  regis- 
tered letter  to  terminate  my  contract  and  requested  that  they 
return  all  unprocessed  claims  as  of  this  date. 

Over  the  next  few  days  I  expected  a  phone  call  from  National 
Ostomy  thanking  me  for  calling  the  matter  to  their  attention  that 
they  were  overcharging  and  would  reduce  the  amount  that  they 
were  billing,  but  the  phone  call  did  not  come.  They  returned  my 
unprocessed  claims  and  I  had  no  more  dealings  with  them. 

January  31,  1990,  I  mailed  a  letter  to  Blue  Cross  of  Pennsylvania 
notifying  them  of  these  tremendous  overcharges  for  ostomy  sup- 
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plies.  I  sent  them  the  proper  documentation  of  what  I  billed  Na- 
tional Ostomy  and  copies  of  the  medicare  explanation  of  benefits 
from  several  of  my  customers.  I  have  never  received  a  reply  from 
Blue  Cross  of  Pennsylvania. 

August  29,  1990,  an  investigator,  Jamie  Latch,  from  the  Depart- 
ment of  Health  and  Human  Services,  came  to  see  me  requesting  a 
statement  of  the  preceding  medicare  abuses.  I  was  assured  that  the 
Department  was  looking  into  this  matter  and  that  something 
would  be  done  promptly. 

November  1990,  Jerry  Thompson,  a  reporter  for  The  Tennessean 
in  Nashville,  and  also  one  of  my  customers,  was  in  my  store.  I  told 
him  that  I  had  a  story  that  he  might  like  to  investigate.  A  few 
weeks  later  he  and  another  reporter  from  the  same  paper,  Robert 
Sherforne,  came  to  see  me,  and  I  gave  them  all  the  information  I 
had  regarding  the  medicare  abuse.  They  then  started  an  ongoing 
investigation  into  this  entire  matter,  branching  out  into  other 
areas,  including  the  payment  schedules  and  fees  on  durable  medi- 
cal equipment,  nursing  homes  and  home  health  agencies.  They  dis- 
covered the  prices  being  charged  for  the  majority  of  this  equipment 
to  be  outrageous. 

I  would  like  to  present  the  following  steps  to  stop  the  excess  flow 
of  medicare  monies  and  to  prevent  this  abuse  from  continuing. 
Since  medicare  controls  the  purse  strings,  they  should  notify  today, 
not  tomorrow,  Blue  Cross  of  Pennsylvania  to  reduce  their  allowable 
charges.  All  the  problems  with  the  legality  of  the  so-called  unbun- 
dling and  how  much  they  are  billing  for  can  be  stopped  right  away. 
Simply  tell  Blue  Cross  to  adjust  the  allowable  charges,  and  if  they 
need  help  on  adjusting  them,  to  contact  Equicor,  the  paying  agent 
for  Tennessee.  You  will  find  these  prices  to  be  fair  and  reasonable. 
This  would  immediately  stop  the  drain  on  the  medicare  funds. 

All  the  pajdng  agents,  like  Equicor  of  Tennessee  and  Blue  Cross 
of  Pennsylvania,  should  be  required  to  meet  on  a  quarterly  basis  to 
compare  the  allowable  charges  that  each  area  is  paying  and  to 
make  adjustments  where  necessary. 

The  medicare  paying  agents  need  to  have  advisors,  dealers  like 
me,  for  example,  who  are  on  the  firing  line  operating  a  durable 
medical  equipment  business  day  in  and  day  out,  to  advise  them  as 
to  pricing  and  the  problems  with  the  different  items  that  medicare 
does  allow.  For  example,  the  famous  blue,  inflatable  flotation  air 
mattress.  I  believe  the  price  in  Pennsylvania  was  in  the  $700  to 
$800  range.  This  is  ridiculous.  You  could  justify  the  $200  to  $250 
range,  because  the  service  on  this  type  of  item  is  very  high.  These 
units  are  constantly  malfunctioning,  the  pad  deflates,  the  motor 
stops  running,  and  we,  the  dealer,  get  calls  on  Saturday  afternoon 
or  Sunday  morning  that  "Mother's  pad  is  not  working  properly, 
and  would  we  please  take  care  of  it  immediately,"  which  we  do. 

Items  that  require  a  great  deal  of  service  should  be  paid  more 
than  items  not  requiring  as  much  service.  For  example,  oxygen 
concentrators.  A  few  years  ago,  medicare  was  contemplating  the 
purchase  of  these  electric  oxygen  concentrators.  They  finally  re- 
ceived the  correct  information  and  decided  not  to  do  this  because 
the  service  on  these  machines  is  constant.  The  dealer  is  on  24-hour 
call  7  days  a  week.  When  the  patient  no  longer  needs  this  equip- 
ment, what  would  happen  to  this  potentially  hazardous  unit  left  in 
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someone's  home  around  children  who  might  play  with  it?  That  is 
why  medicare  kept  this  unit  as  a  rental  item  only. 

I  do  not  know  who  advises  medicare  on  what  the  allowables 
should  be.  I  would  assume  that  they  are  getting  most  of  their  infor- 
mation from  lobbyists  and  national  organizations.  But  they  need 
strong  input  from  small  dealers  who  are  heavily  involved  in  this 
business  on  a  day  to  day  basis. 

I  want  to  thank  you  for  allowing  me  to  participate  in  this  meet- 
ing. If  there  are  any  questions,  I  will  be  glad  to  answer  them  at 
any  time. 

Thank  you. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Williams.  I  want 
to  thank  you  and  Mr.  Taylor  for  your  appearance  here  today  and 
for  your  work.  I  think  you've  performed  a  genuine  public  service, 
in  my  judgment. 

[The  prepared  statement  of  Mr.  Williams  follows:] 
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Williams  Surgical  Supply,  Inc. 

,ei6  CHURCH  ST  .  NASHVILLE.  TN  37203  •  PHONE  615.27-493,  •  BRANCH  OFE.CE  14.  S  GALLATIN  RD  •  «AOISON,  TN  3711S  •  PHONE  61S/865.555 


To:  United  States  Senate  Budget  Committee 

Date:      Monday,  June  17,  1991 

Re:  Testimony  of  potential  abuses  in  Medicare 

payments  for  durable  medical  equipment  and 
supplies 

From:       Roy  J.  Williams,  Sr. 

President  and  Owner 

Williams  Surgical  Supply,  Inc. 

Nashville,  Tennessee  37203 


August  18.  1989 

I  signed  a  contract  with  National  Ostomy  Supply  of 
Pennsylvania  to  do  my  billing  to  Medicare  for  ostomy 
supplies;  i.e.     I  sold  my  customers  their  ostomy  supplies; 
I  then  billed  National  Ostomy,  who  in  turn  billed  Medicare 
through  Blue  Cross,  the  paying  agent  for  Pennsylvania-  in 
short  National  Ostomy  bought  my  accounts  receivable. 

I  did  this  for  two  reasons: 

1)  More  profit  for  my  company,  because  the  allowables  in 
Pennsylvania  are  higher  than  they  are  in  Tennessee. 

2)  I  would  now  be  able  to  give  my  customers  the  various 
types  of  merchandise  they  needed  to  handle  their 
problems,  in  the  quantity  that  theV  desired. 

Because  of  my  inability  to  provide  needed  medical  ostomy 
supplies  to  customers  at  an  affordable  price,  I  have  over 
the  past  years  lost  clients  who  I  learned  were  taking  their 
business  elsewhere-  mail  order  houses  in  Ohio,  Pennsylvania, 
New  York  and  California. 

I  always  felt  this  was  a  type  of  discrimination  for  the 
dealers  and  the  people  of  the  state  of  Tennessee,  because 
these  products  cost  the  dealers  the  same  throughout  the 
United  States. 
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November  2,  1989 

I  received  one  of  my  customers  Medicare  explanation  of 
benefits  that  was  mailed  to  me  by  error  rather  than  direct 
mail   to  the  customer. 

In  reviewing  this  form,  it  was  immediately  apparent  that 
excessive  charges  were  itemized.     For  example:  $2300.00. 
I  knew  that  I  had  never  sold  anyone  $?300.00  worth  of 
ostomy  supplies.     I  pulled  this  patient's  file  and  saw 
that  we  had  billed  National  Ostomy  approximately  $150.00 
to  $160.00.     They  had  in  turn  billed  Medicare  in  the 
$2300.00  range. 

My  first  reaction  was  that  a  computer  error  had  been  made- 

a  simple  mistake.     I  called  National  Ostomy  for  an  explanation. 

They  said  they  would  get  back  to  me  the  next  day. 

November  3,  1989 

National  Ostomy  called  with  the  explanation  that  this  was 
the  proper  amount  to  charge;  that  it  was  perfectly  legal 
to  charge  that  amount  billed,  and  as  long  as  it  was  legal, 
that  would  continue  to  be  their  policy. 

I  told  National  Ostomy  that  I  no  longer  wanted  to  participate 
in  their  program.     It  may  have  been  legally  right  but  not 
morally  or  ethically  the  thing  to  do.     I  did  not  want  to 
be  a  part  of  this. 

I  sent  National  Ostomy  a  registered  letter  to  terminate  my 
contract  and  requested  that  they  return  all  unprocessed  claims 
as  of  this  date. 

Over  the  next  few  days  I  expected  a  phone  call  from  National 
Ostomy  thanking  me  for  calling  the  matter  to  their  attention; 
that  they  were  over-charging  and  would  reduce  the  amount  that 
they  were  billing-but,  the  phone  call  did  not  come. 

They  returned  my  unprocessed  claims,  and  I  had  no  more 
dealings  with  them. 
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January  31 ,  1 990 

A  letter  was  mailed  to  Blue  Cross  of  Pennsylvania  notifying 

them  of  these  tremendous  overcharges  for  ostomy  supplies. 

I  sent  them  the  proper  documentation  of  what  I  billed  National 

Ostomy,  and  copies  of  the  Medicare  explanation  of  benefits 
from  several  of  my  customers,     I  have  never  received  a  reply 
from  Blue    Cross  of  Pennsylvania. 

August  29.  1990 

An  investigator,  Jamie  Latch,  from  the  Department  of  Health 
and  Human  Services  came  to  see  me  requesting  a  statement  of 
the  preceding  Medicare  abuses.     I  was  assured  that  this 
department  was  looking  into  this  matter,  and  that  something 
would  be  done  promptly. 

November  1990 

Jerry  Thompson,  a  reporter  for  The  Tennessean  in  Nashville, 
and  also  one  of  my  customers,  was  in  my  store.     I  told  him 
that  I  had  a  story  that  he  might  like  to  investigate.     A  few 

weeks  later  he  and  another  reporter  from  the  same  paper, 
Robert  Sherforne,  came  to  see  me,  and  I  gave  them  all  the 
information  I  had  regarding  the  Medicare  abuse.     They  then 

started  an  on-going  investigation  into  this  entire  matter, 
branching  out  into  other  areas,  including  the  payment  sched- 
ules and  fees  on  durable  medical  equipment,  nursing  homes,  and 
home  health  agencies.     They  discovered  the  prices  being  charged 
for  the  majority  of  this  equipment  to  be  outrageous. 
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Suggested  Solutions 

I  would  like  to  present  the  following  steps  to  stop  the  excess 
flow  of  Medicare  monies  and  to  prevent-  this  abuse  from  continuing: 

1)  Since  Medicare  controls  the  purse-strings,  they  should 
notify  today,  not  tomorrow.  Blue  Cross  of  Pennsylvania  to 
reduce  their  allowable  charges.     All   the  problems  with  the 
legality  of  the  so-called  "unbundling",  and  how  much  they 
are  billing  for  can  be  stopped  right  away.     Simply  tell 
Blue  Cross  to  adjust  the  allowable  charges,  and  if  they 
need  help  on  adjusting  them  to  contact  Equicor,  the  paying 
agent  for  Tennessee.     You  will   find  these  prices  to  be 

f  a^i  r  and  reasonable.     This  would  immediately  stop  the  drain 
on  the  Medicare  funds. 

2)  All  the  paying  agents,  like  Equicor  of  Tennessee,  and 
Blue  Cross  of  Pennsylvania  be  required  to  meet  on  a 
quarterly  basis  to  compare  the  allowable  charges  that 
each  area  is  paying  and  to  make  adjustments  where  neces- 
sary. 

3)  The  Medicare  paying  agents  need  to  have  advisors,  dealers 
like  me,  for  example,  who  are  on  tlie  firing-ling,  operating 
a  durable  medical  equipment  business  day-in  and  day-out; 

to  advise  them  as  to  the  prices  and  the  problems  with  the 
different  items  that  Medicare  does  allow. 

For  example:     The  famous  blue,  inflatable,  flotation 
air  mattress.     I  believe  the  price  in  Pennsylvania  was 
in  the  $700.00  to  $800.00  range.     That  is  ridiculous. 
You  could  justify  the  $200.00  to  $250.00  because  the 
service  on  this  type  of  item  is  very  high.     These  units 
are  constantly  malfunctioning;  the  pad  deflates,  the  motor 
stops  running,  and  we,  the  dealer,  get  calls  on  Saturday 
afternoon  or  Sunday  morning  that  "Mother's  pad  is  not 
working  properly,  and  would  we  please  take  care  of  it 
i mmedi atel y ?" -whi ch  we  do. 
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Items  that  require  a  great  deal  of  service  should  be  paid 
more  than  items  not  requiring  as  much  service. 

For  example:     Oxygen  concentrators.  A  few  years  ago  Medicare 
was  contemplating  the  purchase  of  these  electric  oxygen 
concentrators.     They  finally  received  the  correct  information 
•and  decided  not  to  do  this  because  the  service  on  these 
machines  is  constant.     The  dealer  is  on  twenty-four  hour  call, 
seven  days  a  week. 

When  the  patient  no  longer  needs  this  equipment,  what  would 
happen  to  this  potentially  hazardous  unit  left  in  someone's 
home  around  children,  who  might  play  with  it? 

This  is  why  Medicare  kept  this  unit  as  a  rental  item  only. 

4)     I  do  not  know  who  advises  Medicare  on  what  the  allowables 
should  be,     I  would  assume  that  they  are  getting  most  of 
their  information  from  lobbyists  and  national  organizations, 
but  they  need  strong  in-put  from  small  dealers  who  are 
heavily  involved  in  this  business  on  a  day-to-day  basis. 

I  want  to  thank  you  for  allowing  me  to  participate  in  this 
meeting.     If  there  are  any  questions,  I  will  be  glad  to 
answer  them  at  any  time. 


Roy  J.  Williams 


RJW/kbh 
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Chairman  Sasser.  One  question  immediately  comes  to  mind.  As  I 
understand  it,  what's  occurring  here  is  National  Ostomy  was 
simply  wanting  to  buy  your  accounts  receivable,  and  in  buying 
those  from  you  what  they  were  willing  to  do  was  to  pay  you  your 
actual  cost  plus  25  percent,  as  Mr.  Taylor  said,  and  to  pay  that  to 
you  within  30  days,  is  that  correct? 

Mr.  Taylor.  No,  it's  not  my  actual  cost.  They  were  willing  to  pay 
retail  price  

Chairman  Sasser.  Pay  your  retail  price  plus  25  percent  on  top  of 
your  retail  price. 
Mr.  Taylor.  That  was  their  proposal. 

Chairman  Sasser.  And  then  they  would  pay  you  within  30  days. 
They  in  turn  would  take  this  account  receivable  to  Pennsylvania 
and  they  would  bill  medicare  through  the  carrier  in  Pennsylvania. 
Is  that  the  way  this  operation  was  working? 

Mr.  Williams.  Yes,  sir. 

Chairman  Sasser.  Well,  now,  Mr.  Williams,  when  you  contacted 
National  Ostomy,  you  said  that  the  bill  that  you  had  given  them  in 
the  amount  of — how  much  did  you  say?  A  hundred  and  

Mr.  Williams.  I  just  used  that  as  an  example.  I  had  quite  a  few. 
I  used  one  example,  a  bill  that  I  billed  them  for  approximately 
$125.  They  took  this  and  bundled  it  and  played  with  it  and  got  it 
up  to  approximately  $2,300. 

Chairman  Sasser.  $2,300. 

Mr.  Williams.  They  paid  me  my  $125.  They  in  turn  billed  medi- 
care $2,300. 

Chairman  Sasser.  Well,  did  they  give  you  any  explanation  as  to 
how  they  could  jack  the  original  price  up  to  $2,300? 

Mr.  Williams.  All  they  told  me  was  that  it  was  perfectly  legal 
and  that's  the  way  they  billed  and  they  were  going  to  continue  to 
do  so. 

Chairman  Sasser.  Well,  now,  you  indicated  that  you  had  lost 
some  of  your  customers,  and  the  question  I  want  to  ask  you  is,  how 
can  legitimate  suppliers  like  yourselves  compete  with  these  third- 
party  billers  who  solicit  from  your  unsuspecting  customers  with 
offers  of  discounts,  offers  of  them  not  having  to  pay  the  20  percent 
deductible,  et  cetera?  How  can  you  compete  with  these  people? 

Mr.  Taylor.  Basically  what  these  guys  do,  the  way  this  scenario 
works,  is  they  go  and  they  find  a  supplier  that's  already  doing  a 
nice  volume,  and  to  be  perfectly  honest,  when  they  come  in  and 
say,  ''Well,  we'll  take  the  assignment,"  knowing  that  in  the  State 
of  Tennessee  not  too  many  people  do  accept  the  assignment,  what 
it  is,  it's  a  marketing  ploy  for  the  guy  that  signs  up  with  it.  If  you 
start  advertising  that  you  can  accept  the  assignment  on  ostomy 
supplies  in  Tennessee,  you  would  have  people  knocking  down  your 
doors  in  some  cases  because  there's  not  a  whole  lot  of  cost  to  them, 
if  any.  So  they  prey  on  a  dealer  knowing  that  he's  not  able  to 
accept  the  assignment  or  in  most  cases  won't,  and  they  try  to  make 
it  look  like,  well,  you  can  start  cornering  the  market,  and  that's 
how  these  guys  work  in  this  scenario. 

Chairman  Sasser.  Well,  can  individual  dealers  like  you  and  Mr. 
Williams  compete  with  these  people? 

Mr.  WiLUAMS.  Oh,  yes,  sir.  See,  their  cost  is  no  cheaper  than 
ours  for  ostomy  supplies. 
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Chairman  Sasser.  But  in  trying  to  deal  with  customers  such  as 
nursing  homes,  can  you  compete  with  them? 
Mr.  Taylor.  [Indicated  a  negative  response.] 
Chairman  Sasser.  You  say  no.  Why  not? 

Mr.  Taylor.  Because  the  allowables  and  utilization  criteria  in 
Pennsylvania  so  far  outweighs  what  ours  is  in  Tennessee,  so  that 
gives  them — they  are  able  to  build  their  carrier  such  extreme  more 
numbers.  The  numbers  are  just  there. 

Chairman  Sasser.  Uh-huh. 

Mr.  Taylor.  And  the  higher  allowables.  We  can't  go  in  there  and 
offer  the  same  things  to  nursing — we  can  offer  them  but  we're  not 
as  apt  to  do  so. 

Chairman  Sasser.  Yes;  well,  we'll  g:et  into  that  in  a  little  more 
depth  with  the  next  witness.  Mr.  Williams  and  Mr.  Taylor,  I  want 
to  thank  you  both  for  appearing  here  this  morning  and  giving  us 
the  benefit  of  your  experience.  It's  been  very  helpful  to  us,  and 
again  thank  you  for  your  contribution. 

Chairman  Sasser.  Now,  our  next  witnesses  will  be  two  represent- 
atives from  the  Office  of  the  Inspector  General  of  Health  and 
Human  Services.  Mr.  Larry  Morey  is  the  Deputy  Inspector  General 
for  Investigations,  a  post  that  he's  held  now  for  almost  a  decade. 
Before  joining  the  Office  of  the  Inspector  General,  Mr.  Morey  was 
employed  with  the  Federal  Bureau  of  Investigation. 

Mr.  James  Cottos  is  in  charge  of  the  Inspector  General's  Region- 
al Office  in  Atlanta,  a  position  he's  held  for  the  past  3  years. 

You  have  rather  extensive  testimony  here  this  morning.  If  you 
would  just  get  started  and  summarize  it  as  much  as  possible  but 
still  give  us  the  full  thrust  of  the  testimony,  I  would  appreciate  it. 
Who  wants  to  go  first? 

Mr.  Morey.  Why  don't  I  start  off.  Senator  Sasser. 

Chairman  Sasser.  All  right. 

STATEMENT  OF  LARRY  D.  MOREY,  DEPUTY  INSPECTOR  GENER- 
AL FOR  INVESTIGATIONS,  OFFICE  OF  INSPECTOR  GENERAL, 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES;  ACCOMPA- 
NIED BY  JAMES  COTTOS,  REGIONAL  INSPECTOR  GENERAL  FOR 
INVESTIGATIONS,  ATLANTA  FIELD  OFFICE 

Mr.  Morey.  Good  morning. 

I  am  Larry  Morey,  the  Deputy  Inspector  General  for  Investiga- 
tions, Department  of  Health  and  Human  Services.  With  me  this 
morning  is  James  Cottos.  He's  the  Regional  Inspector  General  for 
Investigations  in  our  Atlanta  Field  Office. 

We  are  pleased  to  have  the  opportunity  to  report  on  our  office's 
progress  in  investigating  health  care  fraud.  My  testimony  will  dis- 
cuss fraudulent  durable  medical  equipment  supply  practices  and 
schemes,  some  examples  in  the  State  of  Tennessee.  I'll  give  a  brief 
statement  and  request  that  my  complete  testimony  be  included  in 
the  record. 

DME  can  play  a  critical  part  in  the  health  care  of  elderly  or  dis- 
abled persons.  Consequently,  Medicare  Part  B  extends  coverage  for 
certain  DME  items,  including  oxygen  equipment,  wheelchairs, 
home  dialysis  systems,  seat  lift  mechanisms  and  other  medically 
necessary  equipment  that  physicians  prescribe  for  home  use.  Medi- 
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care  also  pays  the  approval  rental  charges  if  the  equipment  is 
rented. 

DME  suppliers  submit  claims  along  with  a  certification  of  medi- 
cal necessity  prepared  by  a  physician.  However,  even  though  this 
process  sounds  relatively  straightforward,  fraud  and  abuse  in  the 
DME  industry  continues  to  be  a  significant  concern  to  the  OIG  and 
the  health  care  financial  administration. 

As  investigators  of  fraud  and  abuse  in  Federal  health  care  pro- 
grams, the  OIG  has  seen  a  nationwide  increase  of  problems  with 
DME  suppliers.  While  DME  fraud  occurs  throughout  the  United 
States,  it  varies  in  intensity  depending  upon  the  carrier  and  the  el- 
derly population  of  the  various  States. 

The  problems  in  Pennsylvania,  for  example,  are  more  acute  as 
DME  suppliers  have  discovered  that  reimbursement  by  the  medi- 
care carrier  tends  to  be  higher  in  Pennsylvania  than  any  other 
State,  making  it  an  attractive  area  for  unscrupulous  DME  suppli- 
ers to  operate. 

We  have  identified  six  basic  fraud  schemes  which  seem  to  cover 
most  of  the  fraud  activities  in  the  DME  area.  Let  me  list  them:  car- 
rier shopping,  unbundling,  overzealous  marketing  practices,  abuse 
of  the  certificates  of  medical  necessity,  misuse  of  provider  numbers, 
and  signatures  on  file. 

One  of  the  most  prevalent  practices  used  by  dishonest  DME  com- 
panies is  locality  billing  or  carrier  shopping.  In  general,  carrier  ju- 
risdictions over  claim  payment  is  based  on  either  the  location  of 
the  DME  business  or  the  point  of  sale  of  the  supplier  service. 
' 'Point  of  sale"  is  defined  as  the  point  at  which  the  order  for  the 
service  or  supplies  is  received.  Many  disreputable  companies,  as 
we've  just  heard,  have  developed  schemes  which,  coupled  with 
modern  telephone  technology,  make  it  appear  that  they  are  located 
in  and  make  their  sales  from  localities  that  pay  a  higher  reim- 
bursement rate.  Common  tactics  employed  include  intricate  net- 
works of  mail  fraud  or  mail  drops,  telephone  answering  machines, 
call  forwarding  or  other  devices. 

Unbundling  is  another  widespread  practice.  Unbundling  is  a 
widespread  practice  among  doctors,  hospitals  and  other  health  care 
providers.  Claims  for  medical  supplies  are  inflated  far  above  their 
actual  cost  by  billing  for  component  parts,  as  we've  just  heard. 

Some  DME  companies  employ  intense,  high  pressure  marketing 
techniques  to  coerce  beneficiaries  into  ordering  unneeded  equip- 
ment through  television,  radio  or  newspaper  solicitation,  telephone 
canvassing  or  mass  mailings.  Beneficiaries  are  basically  told  that 
equipment  can  be  supplied  in  their  home  at  no  charge  to  them. 

Other  fraud  schemes  employed  by  DME  companies  are  usually  in 
the  form  of  preparation  of  false  authorization  documents  known  as 
CMNs.  These  documents  are  needed  to  obtain  medical  reimburse- 
ment from  the  carrier  and  must  be  signed  by  a  physician.  The 
CMNs  often  list  DME  which  the  beneficiary  has  not  requested  and 
show  false  diagnoses.  Often  forms  are  completely  filled  out  by  the 
DME  supplier,  requiring  only  a  physician's  signature.  The  DME 
companies  use  these  high  pressure  techniques  to  obtain  physicians' 
signatures,  or  they  may  even  forge  the  physician's  signature. 

Many  of  the  fraudulent  schemes  discussed  involve  the  misuse  of 
easily  obtained  provider  numbers.  Provider  numbers  are  identifiers 
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assigned  to  specific  providers  for  billing  purposes  by  the  medicare 
carriers.  Unfortunately,  anyone  can  get  a  provider  number  for 
DME  billing  purposes,  or  a  provider  can  get  more  than  one  number 
and  submit  bills  regardless  of  whether  or  not  they  are  qualified  to 
do  so. 

My  last  example  of  a  fraudulent  scheme  is  signature  on  file.  Our 
investigations  have  revealed  that  carriers  have  an  inappropriately 
used  instruction  which  indicates  that  suppliers  are  permitted  to 
obtain  and  retain  in  a  file  a  single,  lifetime  authorization  for  the 
beneficiary.  Once  this  lifetime  authorization  has  been  obtained,  the 
DME  supplier  frequently  submits  claims  for  items  or  services 
which  are  not  included  under  the  original  authorization. 

Let  me  conclude  by  sajdng  that  overall  our  reviews  as  well  as  our 
cases  have  found  that  DME  suppliers  were  directly  marketing 
equipment  to  beneficiaries  to  induce  a  demand  for  these  services. 
The  amount  of  direct  as  well  as  subtle  pressure  being  placed  on 
some  physicians,  either  directly  by  the  DME  suppliers  or  by  un- 
knowing beneficiaries,  force  us  to  look  for  new  ways  to  prevent  this 
fraud.  Increasingly,  we  are  finding  medicare  DME  expenditures  for 
items  that  are  of  little  or  no  use  to  the  beneficiary  and  were  not 
requested  by  the  beneficiary  or  ordered  by  the  physician. 

Let  me  suggest  that  Mr.  Cottos  and  I  answer  any  of  your  ques- 
tions that  you  might  have,  Senator  Sasser. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Morey. 

[The  prepared  statement  of  Mr.  Morey  follows:] 
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GOOD  MORNING,  MR.  CHAIRMAN.  AND  MEMBERS  OF  THE  COMMITTEE.  I  AM  LARRY  MOREY, 
DEPUTY  INSPECTOR  GENERAL  FOR  INVESTIGATIONS  WITH  THE  OFFICE  OF  INSPECTOR  GENERAL, 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES.  I  AM  ACCOMPANIED  TODAY  BY  JAMES 
COTTOS.  REGIONAL  INSPECTOR  GENERAL  FOR  INVESTIGATIONS  OF  OUR  ATLANTA  FIELD  OFFICE. 
WE  ARE  PLEASED  TO  HAVE  THE  OPPORTUNITY  TO  FURTHER  REPORT  ON  OUR  OFFICE'S 
PROGRESS  IN  INVESTIGATING  MEDICARE  FRAUD.  YOU  HAVE  ASKED  US  TO  TESTIFY  ON  THE 
ISSUE  OF  DURABLE  MEDICAL  EQUIPMENT  (DME)  FRAUD.  OUR  TESTIMONY  WILL  ATTEMPT  TO 
ADDRESS  THIS  QUESTION  BY  SHOWING  THE  WAYS  IN  WHICH  DME  FRAUD  OCCURS. 


INTROOUCnON 


AT  THE  WASHINGTON,  DC  HEARING  WE  REPORTED  ON  OUR  OFFICE'S  PROGRESS  IN 
INVESTIGATING  MEDICARE  FRAUD,  PARTICULARLY  THE  MAGNITUDE  OF  FRAUDULENT  PRACTICES 
INVOLVING  DURABLE  MEDICAL  EQUIPMENT  (DME).  WE  DISCUSSED  HOW  FURNISHING  DME  TO 
MEDICARE  BENEFICIARIES  HAS  LED  TO  A  BOOMING  BUSINESS  FOR  SOME  SUPPUERS.  WE 
ADDRESSED  THE  GROWING  TRENDS  IN  THIS  AREA,  AND  HOW  THESE  TRENDS  CAN  BE  UNKED  TO 
THE  FACT  THAT  VERY  LUCRATIVE  RETURNS  CAN  BE  REAUZED  FROM  MEDICARE  IN  THIS 
BUSINESS.  WE  NOTED  THAT  WHILE  MANY  OF  THESE  SUPPUERS  ARE  CERTAINLY  LEGmMATE, 
SOME  ARE  QUESTIONABLE,  AND  A  FEW  ARE  OUTRIGHT  DISHONEST 

WE  STATED  THAT  A  MARKET  HAS  TO  BE  FOUND  FOR  A  COMPANY  TO  PROFIT.  DME  PRODUCTS, 
FOR  EXAMPLE,  ARE  MARKETED  THROUGH  SUPPUERS  -  INCLUDING  WHOLESALERS.  MIDDLEMEN, 
PHARMACIES,  AND  RETAIL  STORES.  THESE  SUPPUERS  ARE.  OF  NECESSHY,  STRONGLY 
MOTIVATED  TO  ATTEMPT  TO  INCREASE  BOTH  THE  NUMBER  OF  SALES  AND  THE  PRICE  OF  THE 
PRODUCTS.  IN  FACT.  FOLLOWING  NORMAL  AND  ACCEPTED  BUSINESS  PRACTICES  THEY  MARK 
UP  THE  COST  BEFORE  SELUNG  TO  THE  CONSUMER.  IN  THIS  CASE.  HOWEVER.  THE  CONSUMER 
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DOES  NOT  PAY  FOR  THE  PRODUCTS  -  MEDICARE  DOES.  HENCE,  THE  CONSUMER  IS  NOT 
MOTIVATED  TO  SCRUTINIZE  THE  PRICE  OR  CHALLENGE  THE  NEED  FOR  THE  EQUIPMENT. 

THE  GROWTH  OF  FRAUD  IN  THIS  AREA  IS  PARTICULARLY  SERIOUS  BECAUSE  FT  OFTEN  RESULTS 
IN  THE  SALE  OF  UNNECESSARY  AND  UNWANTED  DME  SERVICES,  SUPPUES,  AND  EQUIPMENT  TO 
MEDICARE  BENEFICIARIES.  OVER  THE  LAST  10  YEARS  WE  HAVE  EXAMINED  THIS  AREA, 
DISCUSSED  IT  WITH  HCFA.  AND  TESTIFIED  BEFORE  CONGRESS  ABOUT  OUR  EXPERIENCES. 
ALTHOUGH  THERE  HAVE  BEEN  MANY  IMPROVEMENTS,  MUCH  REMAINS  TO  BE  DONE. 

INVESTIGATIONS  OF  DURABLE  MEDICAL  EQUIPMENT  FRAUD 

IN  OUR  ATLANTA  REGION  -  WHICH  COVERS  THE  TENNESSEE  AREA  -  WE  ARE  CURRENTLY 
INQUIRING  INTO  ABOUT  50  INSTANCES  IN  WHICH  DME  SUPPLIERS  MAY  HAVE  COMMTTTED 
MEDICARE  FRAUD.  HOWEVER,  AS  YOU  KNOW,  WE  HAVE  TO  UMTT  TESTIMONY  TO  THOSE  FACTS 
WHICH  ARE  NOT  UNDER  THE  PROTECTION  OF  FEDERAL  GRAND  JURIES. 

THERE  ARE  CERTAIN  PATTERNS  OF  FRAUD  IN  THE  DME  INDUSTRY  WHICH  HAVE  MANIFESTED 
THEMSELVES  OVER  THE  YEARS.  WE  RECENTLY  TESTIFIED  ABOUT  SEVERAL  SUCH  SCHEMES 
BEFORE  THIS  COMMrTTEE.  THESE  INVOLVE: 

O  'CARRIER  SHOPPING': 

O  'UNBUNDUNGT; 

O  OVERZEALOUS  MARKETING  PRACTICES; 

O  CERTIFICATES  OF  MEDICAL  NECESSnY; 

O  PROVIDER  NUMBERS;  AND, 

O  SIGNATURES  ON  FILE 
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LET  ME  BRIEFLY  DISCUSS  THESE  PRACTICES  THAT  HAVE  BECOME  SO  PREVALENT. 
1.  'CARRIER  SHOPPING' 

IN  OUR  PREVIOUS  TESTIMONY,  WE  DISCUSSED  'CARRIER  SHOPPING:  UNDER  MEDICARE 
GUIDEUNES,  BILLS  FOR  MEDICAL  EQUIPMENT  ARE  SUPPOSED  TO  BE  SUBMITTED  TO  THE 
MEDICARE  CARRIER  IN  THE  STATE  WHERE  THE  COMPANY  SELUNG  THE  EQUIPMENT  IS  LOCATED, 
OR  AT  THE  POINT  OF  SALE.    HOWEVER,  HCFA  ALLOWS  CARRIERS  TO  SET  THEIR  OWN  RATES 
AND  THEREFORE.  MEDICARE  REIMBURSEMENT  RATES  FOR  THE  SAME  PRODUCTS  DIFFER  FROM 
STATE  TO  STATE  AND,  THEREFORE,  CARRIER  TO  CARRIER. 

THESE  WIDE  REIMBURSEMENT  DISPARTriES  ARE  NOT  EXPLAINED  BY  COST  DIFFERENCES  AMONG 
AREAS.  INSTEAD,  THEY  HAVE  LED  TO  A  WIDESPREAD  PRACTICE  KNOWN  AS  'CARRIER  SHOPPING'. 
THIS  IS  THE  PROCESS  WHEREBY  THE  SUPPUER  FINDS  AND  SUBMITS  ITS  BILLS  TO  THE  CARRIER 
WHICH  ALLOWS  THE  HIGHEST  REIMBURSEMENT,  OR  HAS  THE  LAXEST  MEDICAL  REVIEW. 

SOME  COMPANIES  ACTUALLY  LOCATE  OFFICES  IN  STATES  WITH  THE  HIGHEST  MEDICARE  RATES 
OF  REIMBURSEMENT  SOLELY  TO  COLLECT  HIGHER  FEES.  OTHERS  HAVE  DEVELOPED  SCHEMES 
WHICH  MAKE  IT  APPEAR  THAT  THEY  ARE  LOCATED  IN,  AND  SUBMIT  CLAIMS  FROM,  LOCALITIES 
THAT  PAY  A  HIGHER  REIMBURSEMENT  RATE  COMMON  TECHNOLOGY  AND  TACTICS  EMPLOYED 
INCLUDE  INTRICATE  NETWORKS  OF  MAIL  DROPS,  TELEPHONE  ANSWERING  MACHINES,  CALL 
FORWARDING,  AND  OTHER  DEVICES. 

THE  OMNIBUS  RECONCILIATION  ACT  OF  1990  (OBRA  '90)  MODIFIES  HCFA'S  PAYMENT 
METHODOLOGY  FOR  DME  BY  ESTABUSHING  NATIONAL  PAYMENT  UMTTS  AND  FLOORS  TO  BE 
PHASED  IN  OVER  A  PERIOD  OF  THREE  YEARS,  BEGINNING  IN  1991.  ALTHOUGH  THIS  WILL  HAVE 
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THE  EFFECT  OF  UMITING  DEVIATIONS  AND  INDIVIDUAL  AREA  ABUSES.  IT  WILL  ALSO  HAVE  THE 
UNINTENDED  EFFECT  OF  RAISING  PAYMENTS  IN  ALL  AREAS  WHERE  CARRIERS  HAD  BEEN 
PREVIOUSLY  SCRUPULOUS  ABOUT  MAINTAINING  SENSIBLE  PRICING. 

CARRIERS  JUST  BEGAN  PROCESSING  OF  CLAIMS  WITH  A  JUNE  1  DATE  OF  SERVICE  UNDER  THIS 
NEW  FEE  SCHEDULE.  THE  OIG  IS  PLANNING  A  REVIEW  OF  THE  SOUNDNESS  OF  THE  FEE 
SCHEDULE  AND  WILL  COMPARE  IT  TO  OTHER  AMOUNTS  PAID  BY  OTHER  ORGANIZATIONS. 

2.  'UNBUNDLING' 

ANOTHER  AREA  I  WOULD  LIKE  TO  REEMPHASIZE  IS  'UNBUNDUNG:  THIS  IS  A  WIDESPREAD 
PRACTICE  AMONG  PHYSICIANS.  HOSPITALS  AND  OTHER  HEALTH  CARE  PROVIDERS.  CLAIMS  FOR 
MEDICAL  SUPPLIES  ARE  INFLATED  ABOVE  THEIR  ACTUAL  COST  BY  BILUNG  FOR  COMPONENT 
PARTS.  SOME  SUPPUERS  ARE  UNBUNDUNG  DME  EQUIPMENT  AND  BILUNG  ONE  CARRIER  FOR 
AN  ITEM  AND  THEN  BILLING  ANOTHER  CARRIER  FOR  COMPONENTS  OF  THAT  SAME  ITEM.  THIS 
ADDS  THE  FRAUD  OF  DUPLICATE  PAYMENTS  TO  THE  PRACTICE  OF  UNBUNDUNG. 

OSTOMY  POUCHES  CAN  BEST  lUUSTRATE  THIS  POINT.  WE  ESTIMATE  THAT  OSTOMY  POUCHES 
PURCHASED  FROM  A  DME  SUPPUER  COST  ABOUT  $4.00.  AMONG  OTHER  THINGS.  THESE  KITS 
CONTAIN  A  KARAYA  SEAL.  SKIN  BARRIER.  ADHESIVE.  AND  A  BELT  ADAPTER.  HOWEVER.  BY 
UNBUNDUNG  OSTOMY  EQUIPMENT  AND  FILING  A  CLAIM  FOR  EACH  INDIVIDUAL  ITEM.  THE  TOTAL 
COST  IS  ABOUT  $10.50  OR  HIGHER  -  MORE  THAN  DOUBUNG  THE  REIMBURSEMENT  RATE.  THIS 
TECHNIQUE  RESULTS  IN  OVERINFLATED  CHARGES  AND  INAPPROPRIATE  PROFIT  MARGINS. 
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3.  OVERZEALOUS  MARKETING  PRACTICES 

SOME  DME  COMPANIES  EMPLOY  HIGH  PRESSURE  MARKETING  PRACTICES  TO  COERCE 
BENEFICIARIES  INTO  ORDERING  UNNEEDED  EQUIPMENT.  IN  ADVERTISEMENTS  THROUGH 
TELEVISION.  RADIO.  OR  MASS  MAJUNGS.  BENEFICIARIES  ARE  TOLD  THAT  CERTAIN  EQUIPMENT 
CAN  BE  SUPPLIED  IN  THEIR  HOMES  AT  NO  CHARGE  TO  THEM.  MORE  AGGRESSIVE  TECHNIQUES 
INCLUDE  TELEMARKETING.  BENEFICIARIES  ARE  CONTACTED  BY  TELEPHONE  BY  HIGH  PRESSURE 
SALESMEN  WHO  TAKE  ADVANTAGE  OF  ELDERLY  BENEFICIARIES  WITH  CONFUSING  SALES 
PITCHES.  MANY  OF  THESE  MARKETING  TECHNIQUES  IMPLY  THAT  BENEFICIARIES  HAVE  A  RIGHT 
TO  THE  EQUIPMENT,  EVEN  IF  THEY  DO  NOT  MEET  THE  MEDICAL  CRITERIA  ONCE  THE 
COMPANIES  OBTAIN  THE  NAME  OF  THE  BENEFICIARfS  PRIMARY  PHYSICIAN,  THEY  PRESSURE  THE 
PHYSICIAN  TO  APPROVE  THE  PURCHASE  OF  EQUIPMENT  FOR  THEIR  PATIENTS  BY  IMPLYING  THAT 
FAILURE  TO  AUTHORIZE  OR  PRESCRIBE  THE  EQUIPMENT  COULD  RESULT  IN  PATIENTS  SEEKING 
OTHER  PHYSICIANS.  LET  ME  GIVE  YOU  AN  EXAMPLE. 

O        WE  HAD  A  CASE  INVOLVING  A  TENNESSEE  HEALTH  CARE  MANAGEMENT  COMPANY  AND 
ITS  OWNERS.  IN  THIS  CASE.  OVER  $2.8  MILLION  WAS  PAID  OVER  A  FOUR  YEAR  PERIOD 
BASED  ON  FALSE  CLAIMS.  RECENTLY.  THE  OWNERS  AND  THREE  EMPLOYEES  WERE 
INDICTED  FOR  SUBMITTING  FALSE  COST  REPORTS  FOR  SEVERAL  HOME  HEALTH 
AGENCIES.  ONE  OF  THE  OWNERS  HAD  SOLD  SIX  HOME  HEALTH  AGENCIES,  THEN  SET  UP 
HIS  HEALTH  CARE  MANAGEMENT  COMPANY  TO  CONTROL  THEM.  THE  MAN  TO  WHOM 
THE  HOME  HEALTH  AGENCIES  WERE  SOLD  WAS  CHARGED  IN  THE  SCHEME  AND  HAS 
ENTERED  A  GUILTY  PLEA  THE  SAME  OWNER  ALSO  HAD  THREE  DME  COMPANIES  WHICH 
SUPPUED  EQUIPMENT  TO  THE  HOME  HEALTH  AGENCIES  AT  A  100%  MARKUP. 

WE  HAVE  AN  INCREASING  NUMBER  OF  CASES  WHICH  DIRECTLY  TARGET  NURSING  HOME 
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PATIENTS.  IN  THESE  CASES,  OVERZEALOUS  MARKETING  PRACTICES  BY  DME  SUPPUERS  TO 
OBTAIN  ACCESS  TO  NURSING  HOME  PATIENTS  AND  THEIR  MEDICARE  RECORDS.  ADDmONALLY, 
THE  NURSING  HOMES  ARE  APPROACHED  BY  BILLING  AGENTS  WHO  OFFER  'INNOVATIVE'  BILUNG 
TECHNIQUES  -  SUCH  AS  BILLING  MEDICARE  PART  B  FOR  EQUIPMENT  AND  SUPPUES 
PREVIOUSLY  PAID  FOR  BY  MEDICARE  PART  A,  OR  BY  BILLING  FOR  TTEMS  AND  SERVICES  WHICH 
WERE  NEVER  SUPPLIED.  MOST  OF  THESE  CASES  ARE  IN  THE  EARLY  STAGES  OF  DEVELOPMENT. 

O        WE  HAVE  AN  ONGOING  INVESTIGATION  BASED  ON  A  COMPLAINT  RECEIVED  FROM  BLUE 
CROSS/BLUE  SHIELD  OF  KENTUCKT.  THE  COMPLAINT  ALLEGES  THAT  A  DME  SUPPUER  IS 
BILUNG  FOR  DME  THAT  THE  BENEFICIARIES  DID  NOT  RECEIVE,  AND  IN  MOST  CASES,  DID 
NOT  REQUIRE.  THE  DME  SUPPLIER  IS  MARKETING  DIRECTLY  TO  NURSING  HOMES  WHICH 
HAVE  A  HIGH  CONCENTRATION  OF  MEDICARE  BENEFICIARIES.  AMONG  OTHER  THINGS, 
PHYSICIAN  SIGNATURES  ARE  ALLEGEDLY  BEING  FORGED.  NURSING  HOMES  IN 
TENNESSEE  ARE  INVOLVED,  ALONG  WITH  NUMEROUS  HOMES  IN  NEIGHBORING  STATES. 
OVERPAYMENTS  ARE  ESTIMATED  AT  $500,000  IN  TENNESSEE  ALONE. 

O        WE  ARE  CURRENTLY  INVESTIGATING  A  BILLING  SERVICE  IN  CONNECTION  WITH 

THOUSANDS  OF  BILUNGS  PREPARED  AND  SUBMHTED  ON  BEHALF  OF  A  NURSING  HOME. 
THIS  BILUNG  SERVICE  WAS  UNDER  CONTRACT  TO  ANALYZE  MEDICAL  RECORDS.  BILUNGS 
AND  COLLECTIONS  CORRESPONDING  TO  SERVICES  PERFORMED,  DETERMINE  WHICH 
SERVICES  WERE  EITHER  NOT  BILLED  OR  BILLED  INCORRECTLY,  AND  SUBMTT  CLAIMS  FOR 
THESE  SERVICES  TO  THE  APPROPRIATE  THIRD  PARTY  PAYER.  IN  THIS  CASE,  THE  NURSING 
HOME  IS  NOT  A  TARGET  OF  THE  INVESTIGATION.  AN  INTERNAL  AUDTT  CONDUCTED  BY 
THE  NURSING  HOME  AFTER  THE  FACT  IDENTIFIED  A  SUBSTANTIAL  AMOUNT  OF 
FRAUDULENT  BILLINGS  BY  THE  BILUNG  AGENT. 
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W£  ANTICIPATE  THAT  INVESTIGATION  OF  THESE  MATTERS  WILL  PRODUCE  SIGNIFICANT 
RECOVERIES  FOR  THE  MEDICARE  PROGRAM  AND  THE  OIG.  AND  POSSIBLE  CRIMINAL  CHARGES 
AGAJNST  SOME  OF  THE  SUPPUERS  AND  BILUNG  AGENTS.  WE  WOULD  NOTE  THAT  ONE 
MECHANISM  USED  TO  SELL  SUPERFLUOUS  AND  EXORBITANTLY  PRICED  DME  IS  TO  WAIVE  -  IN 
OTHER  WORDS,  NOT  BILL  FOR  -  COPAYMENTS  AND  DEDUCTIBLES  UNDER  MEDICARE  PART  B.  A 
PROVIDER,  PRACTITIONER,  OR  SUPPUER  WHO  ROUTINELY  WAIVES  MEDICARE  COPAYMENTS  OR 
DEDUCTIBLES  IS  MISSTATING  THE  ACTUAL  CHARGE  OF  THE  ITEM  OR  SERVICE  WHICH  MAY 
REPRESENT  A  FALSE  CLAIM  TO  THE  GOVERNMENT.  TO  HELP  REDUCE  FRAUD  IN  THIS  AREA  THE 
WE  ISSUED  A  SPECIAL  FRAUD  ALERT  WARNING  SUPPUERS  OF  HEALTH  CARE  ITEMS  AND 
SERVICES  WHO  ROUTINELY  WAIVE  MEDICARE  DEDUCTIBLE  AND  COPAYMENT  CHARGES  THAT  THIS 
PRACTICE  PLACES  THEM  AT  RISK  OF  CRIMINAL  PROSECUTION. 

4.  CERTIFICATES  OF  MEDICAL  NECESSITY  (CMNs) 

AUTHORIZATION  BY  THE  BENEFICIARY'S  PHYSICIAN  IS  NEEDED  TO  RECEIVE  REIMBURSEMENT 
FROM  THE  MEDICARE  CARRIER.  THUS.  THE  SUPPUERS  MAY  NEED  TO  FALSIFY  THE  CMNs 
THEMSELVES  IN  ORDER  TO  RECEIVE  PAYMENT.  EVEN  IF  THE  PATIENTS  PHYSICIAN  OBJECTS  TO  A 
SUPPUER'S  REQUEST  FOR  APPROVAL  OF  A  PIECE  OF  EQUIPMENT,  SOME  DME  COMPANIES  WILL 
PAY  A  CO-CONSPIRATOR  PHYSICIAN  TO,  AMONG  OTHER  THINGS,  SIGN  THE  FALSE  CMNs 
FABRICATED  BY  THE  SUPPUERS. 

OUR  INVESTIGATIONS  HAVE  REVEALED  SEVERAL  KINDS  OF  FRAUD  INVOLVING  CMNs.  THEY 
OFTEN  UST  DME  WHICH  THE  BENEFICIARY  HAS  NOT  REQUESTED  AND  SHOW  FALSE  DAGNOSES. 
OFTEN,  FORMS  WERE  COMPLETELY  FILLED  OUT  BY  THE  DME  SUPPUER,  REQUIRING  ONLY  A 
PHYSICIAN'S  SIGNATURE.  DME  COMPANIES  THEN  USE  PRESSURE  TECHNIQUES  TO  OBTAIN 
PHYSICIAN  SIGNATURES  OR  THEY  MAY  EVEN  FORGE  THE  PHYSICIAN'S  SIGNATURE. 
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OBRA  90  PROHIBITS  SUPPUERS  FROM  PROVIDING  PHYSICIANS  OR  BENEFICIARIES  WITH 
COMPLETED  OR  PARTIALLY  COMPLETED  CMNs.  THIS  LEGISLATIVE  REMEDY  SHOULD  BE 
EFFECTIVE  AT  DETERRING  THIS  PRACTICE.  HOWEVER,  WE  HAVE  NOTICED  SEVERAL  DME 
SUPPLIERS  SENDING  CMNs  TO  PHYSICIANS  WITH  NOTES  ATTACHED  EXPLAINING  HOW  TO 
COMPLETE  EACH  BLOCK  OF  THE  FORM,  IN  ORDER  TO  ENSURE  MEDICARE  WILL  PAY  FOR  THE 
ITEMS  BEING  SOLD.  FOR  EXAMPLE. 

O        WE  RECENTLY  COMPLETED  AN  INVESTIGATION  IN  TENNESSEE  INVOLVING  A  DME 

SUPPLIER  WHO  HAD  FALSIFIED  RESULTS  OF  ARTERIAL  BLOOD  GAS  TESTS  TO  USE  IN 
CMNs  FOR  OXYGEN  CONCENTRATORS.  WE  SUBPOENAED  LABORATORY  RECORDS  AND 
FOUND  THAT  ONLY  3  OF  33  TESTS  HAD  ACTUALLY  BEEN  PERFORMED.  THE  COMPANY'S 
OWNER  WAS  SENTENCED  TO  3  MONTHS  IN  PRISON,  FINED  $4,400  AND  ORDERED  TO 
MAKE  RESTITUTION  OF  $53,000  FOR  DEFRAUDING  MEDICARE. 

O        WE  HAVE  ANOTHER  CASE  INVOLVING  A  DME  SUPPUER  IN  TENNESSEE  THAT  IS  ALLEGEDLY 
SUBMITTING  FALSE  CLAIMS  FOR  TRANSCUTANEOUS  ELECTRICAL  NERVE  STIMULATORS 
.     (TENS).  FALSE  CMNs  WERE  PREPARED  WITH  THE  COMPUCITY  OF  THE  DOCTORS.  ONE 
OF  THE  OWNERS  IN  THIS  CASE  HAS  A  PAST  ASSOCIATION  WITH  ANOTHER  DME  SUPPUER 
UNDER  INVESTIGATION  BY  THE  FBL  THIS  CASE  HAS  BEEN  SENT  TO  A  GRAND  JURY. 

WE  RELY  UPON  THE  PHYSICIAN'S  JUDGMENT,  AS  REFLECTED  BY  THE  SIGNATURE  ON  THE  CMN, 
THAT  DME  EQUIPMENT  IS  MEDICALLY  NECESSARY,  BASED  UPON  AN  EXAMINATION  OF  THE 
PATIENT  AND  A  CONSCIOUS  CONSIDERATION  OF  THE  PATIENTS  PARTICULAR  NEEDS.  MANY 
PHYSICIANS  ARE  UNWILUNG  TO  SPEND  TIME  REVIEWING  THESE  FORMS  FOR  ACTUAL  MEDICAL 
NECESSrrV  when  told  that  their  patients  want  and  have  ordered  the  EQUIPMENT. 
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5.  MISUSE  OF  PROVIDER  NUMBERS 

MEDICARE  CARRIERS  ASSIGN  PROVIDER  NUMBERS  TO  PROVIDERS  OF  PART  B  SERVICES  WHO 
FURNISH  SERVICES  OR  SUPPLIES  TO  MEDICARE  BENEFICIARIES.  THE  NUMBERS  ARE  USED  FOR 
PROCESSING  CLAIMS  AND  ESTABLISHING  PRICING  AND  UTIUZATION  PROFILES. 
UNFORTUNATELY,  ALMOST  ANYONE  WHO  WANTS  ONE  CAN  GET  A  PROVIDER  NUMBER,  OR 
PROVIDERS  CAN  GET  MORE  THAN  ONE  NUMBER  IF  THEY  WISH. 

IN  SOME  STATES  TTS  NOT  EVEN  NECESSARY  TO  FILL  OUT  AN  APPUCATION  -  ONCE  A  CLAIM  IS 
SUBMITTED,  A  PROVIDER  NUMBER  IS  ASSIGNED.  THIS  PERMITS  DUPUCATE  BILUNGS  FOR  THE 
SAME  SERVICE  OR  PRODUCT  UNDER  DIFFERENT  PROVIDER  NUMBERS.  IF  CAUGHT  AND/OR 
BLOCKED  UNDER  ONE  NUMBER,  PROVIDERS  CAN  RESUBMIT  THE  CLAIM  UNDER  ANOTHER 
NUMBER. 

O        IN  RECENT  TESTIMONY.  WE  REFERRED  TO  A  CASE  INVOLVING  SEVERAL  TEXAS  DME 

COMPANIES  AND  THEIR  CO-OWNERS  -  UNDA  BAXTER  AND  TOM  EWTON.  IN  THIS  CASE, 
EACH  APPUED  FOR  TWO  PROVIDER  NUMBERS.  IT  WAS  STANDARD  PRACTICE  FOR  THE 
COMPANIES  TO  BILL  MEDICARE  FOR  TREATING  THE  SAME  PATIENTS  AND  PROVIDING  THE 
SAME  EQUIPMENT  THE  DME  COMPANIES  WERE  ESSENTIALLY  PAPER  OPERATIONS,  WITH 
NO  OFFICES,  EQUIPMENT,  OR  BANK  ACCOUNTS.  WE  OBTAINED  CONVICTIONS  AGAINST 
THEM  ON  CHARGES  OF  MEDICARE  FRAUD.  WE  ARE  PLEASED  TO  REPORT  THAT 
RECENTLY,  UNDA  BAXTER  WAS  SENTENCED  TO  4  YEARS  PROBATION  AND  4  MONTHS 
HOME  DETENTION,  AND  ORDERED  TO  REPAY  $16,600  SHE  OBTAINED  BY  FlUNG  FALSE 
MEDICARE  CLAIMS.  TOM  EWTON  WAS  ALSO  SENTENCED  TO  5  YEARS  PROBATION  AND  1 
MONTH  HOME  DETENTION.  AND  ORDERED  TO  MAKE  RESWTUTION  OF  $11,900. 
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WE  HAVE  BEEN  WORKING  ON  PROVIDER  NUMBER  PROBLEMS  FOR  SEVERAL  YEARS.  OUR 
INVESTIGATIONS  HAVE  CONSISTENTLY  REVEALED  THAT  THE  PRESENT  SYSTEM  USED  BY  HCFA  TO 
ISSUE  PROVIDER  NUMBERS  VARIES  WIDELY  FROM  CARRIER  TO  CARRIER,  WITH  THE  MAJORITY  OF 
CARRIERS  REQUIRING  MINIMAL  INFORMATION  FROM  THE  PROVIDER.  HCFA  IS  AWARE  OF  THESE 
PROBLEMS  AS  WELL  AS  THE  FACT  THAT  MEDICARE  IS  VULNERABLE  TO  PROVIDERS  WHO  HAVE 
BEEN  SANCTIONED  FROM  THE  PROGRAM  AND  SUBSEQUENTLY  RELOCATE  OR  MERELY  CHANGE 
THE  NAME  OF  THEIR  COMPANY.  SOME  YEARS  AGO.  WE  SENT  HCFA  A  MANAGEMENT 
IMPLICATION  REPORT  ALERTING  THEM  TO  SIGNIFICANT  PROBLEMS  CAUSED  BY  THIS  LACK  OF 
UNIFORM  REQUIREMENTS  IN  THE  ASSIGNMENT  OF  PROVIDER  NUMBERS.  WE  ALSO  WARNED 
THEM  THAT  MEDICARE  IS  VULNERABLE  TO  PROVIDERS  WHO  HAVE  BEEN  SANCTIONED  FROM  THE 
PROGRAM  AND  RELOCATE  TO  OTHER  STATES. 

WE  REQUESTED  THAT  HCFA  DIRECT  THE  MEDICARE  CARRIERS  TO  USE  A  STANDARD, 
COMPREHENSIVE  PROVIDER  NUMBER  APPLICATION  FORM.  HCFA  PROPOSED  TO  STUDY  THE 
FEASIBILITY  OF  MONITORING,  EVALUATING  AND  UPDATING  THE  DATA  REPORTED  BY  THE 
PROVIDERS  IN  THEIR  APPLICATIONS.  BASED  ON  THIS  STUDY,  HCFA  BEGAN  ASSIGNING, 
THROUGH  A  NATIONAL  REGISTRY,  A  UNIQUE  PHYSICIAN  IDENTIFICATION  NUMBER  (UPIN)  FOR 
EACH  PHYSICIAN  WHO  PROVIDES  MEDICARE  SERVICES.  HOWEVER,  THE  UPIN  DOES  NOT 
ADDRESS  OTHER  ENTTTIES,  SUCH  AS  DME  SUPPUERS. 

WE  CONDUCTED  A  NATIONWIDE  REVIEW  OF  MEDICARE  CARRIER  PROVIDER  NUMBER  ISSUES. 
WITH  YOUR  PERMISSION,  WE  WOULD  LIKE  TO  SUBMIT  A  COPY  OF  OUR  REPORT  ENTITLED 
'CARRIER  MAINTENANCE  OF  PROVIDER  NUMBERS'  WHICH  WAS  JUST  RELEASED.  WE  FOUND 
THAT  HCFA'S  DIRECTION  TO  CARRIERS  IS  INADEQUATE  AND  THAT  WEAKNESSES  EXIST  IN  CARRIER 
CONTROLS  TO  MAINTAIN  MEDICARE  PROVIDER  NUMBERS.  HOWEVER,  IMPROVEMENTS 
THOROUGH  VARIOUS  ADMINISTRATIVE  ACTIONS  OR  PROGRAMS  ARE  POSSIBLE. 
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IN  ADDITION  TO  THIS  REPORT,  WE  ARE  NOW  FINAUZING  ONE  OTHER  REPORT  THAT  EXAMINES 
THE  PROCEDURES  WHEREBY  MEDICARE  CARRIERS  ISSUE  PROVIDER  NUMBERS  UNDER  MEDICARE 
PART  8,  AND  THE  VULNERABILITIES  IN  THESE  PROCEDURES.  WE  WILL  DETERMINE  WHAT  IS 
NEEDED  TO  PROTECT  THE  FINANCIAL  INTEGRITY  OF  THE  MEDICARE  PROGRAM.  WE  ANTICIPATE 
RELEASING  THIS  REPORT  SHORTLY 

6.  SIGNATURE  ON  FILE 

OUR  INVESTIGATIONS  HAVE  REVEALED  THAT  SOME  CARRIERS  HAVE  INAPPROPRIATELY  ISSUED 
INSTRUCTIONS  WHICH  INDICATE  THAT  SUPPUERS  ARE  PERMITTED  TO  OBTAIN,  AND  RETAIN  IN  A 
FILE.  A  SINGLE  'UFETIME*  AUTHORIZATION  FROM  THE  BENEFICIARY.  ONCE  THIS  'UFETIME' 
AUTHORIZATION  HAS  BEEN  OBTAINED,  DME  SUPPUERS  FREQUENTLY  SUBMIT  CLAIMS  FOR  ITEMS 
OR  SERVICES  WHICH  ARE  NOT  INCLUDED  UNDER  THE  ORIGINAL  AUTHORIZATION.  SINCE  THEY 
HAVE  A  SIGNATURE  ON  FILE,  THEY  BILL  FOR  SERVICES  FOR  WHICH  THEY  DO  NOT  HAVE  A 
PROPER  CMN,  AND  THE  CARRIERS  ARE  NOT  ADEQUATELY  REVIEWING  THE  CLAIMS  TO 
DETERMINE  WHETHER  A  PHYSICIAN  HAS  APPROVED  THE  MEDICAL  NECESSITY  FOR  THE  SERVICE. 

'SIGNATURE  ON  FILP  GUIDEUNES  ARE  NOT  SPECIFIC  ENOUGH  TO  PREVENT  UNSCRUPULOUS 
SUPPUERS  FROM  DEUVERING  A  PRODUCT  AND  RECEIVING  A  SIGNATURE  ON  AN  INVOICE  FOR  A 
'FREE'  ITEM.  WITH  FEW  EXCEPTIONS,  A  SIGNED  REQUEST  FOR  PAYMENT  RETAINED  IN  THE  DME 
SUPPUER'S  FILE  MAY  BE  EFFECTIVE  INDEFINITELY.  HOWEVER,  WITH  RESPECT  TO  ASSIGNED 
CLAIMS  FOR  RENTAL  OR  PURCHASE  OF  DME,  A  NEW  CMN  IS  REQUIRED  IF  OTHER  EQUIPMENT  IS 
IS  RENTED  OR  PURCHASED. 
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DEFINmON  AND  PRICE  OF  DME 

IN  ADDITION  TO  THE  SCHEMES  DESCRIBED  PREVIOUSLY.  WE  ALSO  HAVE  CONCERNS  ABOUT  THE 
LACK  OF  STANDARDIZED  DEFINITIONS  OF  DME  STANDARDIZED  DEFINITIONS  EXIST  -  IN  THE 
FORM  OF  CODES  -  FOR  PHYSICIAN  SERVICES.  HOWEVER.  HCFA  HAS  NOT  DEVELOPED 
STANDARDIZED  DEFINmONS  OF  MEDICAL  SUPPUES  AND  EQUIPMENT  OR  PRICING  GUIDEUNES 
FOR  WHAT  THOSE  SUPPUES  AND  EQUIPMENT  SHOULD  COST. 

LIMITING  PAYMENTS  FOR  TRANSCUTANEOUS  ELECTRICAL  NERVE  STIMULATORS  (TENS),  SEAT 
LIFTS.  AND  DEFINING  CUSTOMIZED  WHEELCHAIRS  IS  A  START.  BUT  ADDITIONAL  CORRECTIVE 
ACTION  IS  REQUIRED.  IT  STIU  DOES  NOT  DEFINE  OTHER  FORMS  OF  DME  NOR  DOES  TT 
ADDRESS  QUALITY. 

RECOMMENDATIONS 

OBRA  '90  INCLUDED  SIGNIFICANT  REFORMS  IN  THE  AREA  OF  DME.  THESE  CHANGES  SHOULD 
REDUCE  MANY  ABUSIVE  DME  PRACTICES  AND  EXCESSIVE  DME  COSTS.  HOWEVER,  IN  MANY 
CASES.  REGULATORY  AND  MONITORING  ACTIVITY  HAS  NOT  BEEN  FORTHCOMING. 

FOR  EXAMPLE.  THE  REQUIREMENT  FOR  PRIOR  APPROVAL  FOR  POTENTIALLY  OVERUSED  TTEMS 
SUCH  AS  SEAT  LIFT  CHAIRS  AND  OTHER  ITEMS  FREQUENTLY  SUBJECT  TO  UNNECESSARY 
UTILIZATION  WAS  SUPPOSED  TO  GO  INTO  EFFECT  ON  JANUARY  1.  1991.  AS  THEY  HAVE  NOT 
BEEN  PUT  INTO  EFFECT  AND  IMPLEMENTATION  HAS  BEEN  SUSPENDED  INDEFINITELY.  WE  ALSO 
UNDERSTAND  THAT  THE  REQUIREMENT  THAT  SUPPUERS  CANNOT  COMPLETE  THE  CMN  HAS 
BEEN  DELAYED  INDEFINITELY.  HCFA  SHOULD  TAKE  STEPS  TO  VIGOROUSLY  IMPLEMENT  OBRA  '90 
BY  ISSUING  THE  ADDITIONAL  REQUIRED  REGULATIONS  IN  THE  AREA  OF  DME. 
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W£  HAVE  RECOMMENDED  THAT  HCFA  CHANGE  THE  REGULATION  CONCERNING  THE  'POINT  OF 
SALT.  THIS  CHANGE  WOULD  REQUIRE  THAT  PAYMENT  BE  MADE  BY  THE  CARRIER  SERVICING 
THE  AREA  WHERE  THE  BENEFICIARY  LIVES.  THE  PROCESSING  OF  CLAIMS  BY  THE  BENEFICIARY'S 
LOCAL  CARRIER  WILL  DETER  SOME  OF  THE  MARKETING  AND  CMN  PRACTICES  WE  HAVE 
IDENTIFIED.  AND  LOCAL  CARRIERS  WILL  BE  MORE  FAMILIAR  WITH  THE  REPUTATION  AND  LEGAL 
STATUS  OF  THE  SUPPLIER. 

TO  DISCOURAGE  SOME  OF  THE  MARKETING  TECHNIQUES  WE  HAVE  SEEN,  WE  RECOMMEND  THAT 
THE  PATIENTS  PHYSICIAN  BE  REQUIRED  TO  WRITE  A  PRESCRIPTION  FOR  DME  EQUIPMENT.  THIS 
CHANGE  WOULD  ELIMINATE  TELEMARKETING  OF  USELESS  AND  UNNECESSARY  EQUIPMENT. 

TO  IMPROVE  ASSESSMENT  OF  THE  MEDICAL  NECESSITY  OF  DME  EQUIPMENT  AND  SUPPUES,  WE 
BEUEVE  THAT  INFORMATION  PERTAINING  TO  THE  PHYSICIAN'S  ROLE  IN  THE  BENEFICIARIES 
TREATMENT,  THE  PLAN  OF  TREATMENT,  AND  NEED  FOR  THE  DME  SHOULD  BE  INCLUDED  IN  THE 
CMN.  ADDITIONALLY.  THE  PHYSICIAN  SHOULD  BE  REQUIRED  TO  SIGN  THE  CMN  WITHIN  45  DAYS 
OF  THE  LAST  EXAM  OR  TREATMENT.  THE  REGULATIONS  SHOULD  ALSO  REQUIRE  THAT  THE  CMN 
INCLUDE  A  STATEMENT  THAT  WILLFUL  AND  INTENTIONAL  MISREPRESENTATION  OF  FACT 
CONSTITUTES  FRAUD  AND  MAY  BE  SUBJECT  TO  CRIMINAL  PROSECUTION.  CIVIL  MONETARY 
PENALTIES,  OR  EXCLUSION  FROM  THE  MEDICARE  AND  MEDICAID  PROGRAMS. 

AS  A  PRECAUTION,  THE  MANUAL  INSTRUCTIONS  TO  THE  CARRIERS  ISSUED  BY  HCFA  SHOULD 
SPECIFICALLY  REQUIRE  CARRIERS  TO  REVIEW  THE  CMNs  AND  NOT  PAY  CLAIMS  SUBMHTED  WITH 
XEROXED  COPIES  OF  CMNs. 

TO  IMPROVE  THE  PROVIDER  NUMBER  PROCESS,  WE  RECOMMEND  THAT  HCFA  REQUIRE 
CARRIERS  TO: 
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O        UPDATE  PROVIDER  RECORDS  PERIODICALLY; 

O        DEACTIVATE  ALL  PROVIDER  NUMBERS  WITHOUT  CURRENT  BILLING  HISTORY;  AND, 

O        ESTABLISH  ADEQUATE  CONTROLS  TO  ENSURE  PROVIDERS  NOT  LEGALLY  AUTHORIZED 
ARE  IDENTIFIED  AND  THEIR  PROVIDER  NUMBERS  DEACTIVATED. 

WE  ALSO  RECOMMEND  THAT  HCFA: 

O        EVALUATE  CARRIER  PROVIDER  NUMBER  CONTROLS  ESTABUSHED  ABOVE  AS  A  PART  OF 
ITS  REGULAR  CARRIER  CONTRACTOR  PERFORMANCE  EVALUATION  PROGRAM;  AND, 

O        NEGOTIATE  WITH  STATE  UCENSING  AUTHORITIES,  WHICH  CARRIERS  REPORT  TO  BE 
UNCOOPERATIVE,  TO  OBTAIN  INFORMATION  ATA  MINIMUM  COST  TO  MEDICARE. 

OUR  STAFF  WORKED  WITH  HCFA  TO  ESTABUSH  A  STANDARD  CMN  TO  DOCUMENT  THE  NEED 
FOR  HOME  OXTGEN  BY  THE  ATTENDING  PHYSICIAN.  A  STATEMENT  WAS  ADDED  WHICH  REQUIRES 
THE  PHYSICIAN  TO  CERTIFY  THAT  THE  INFORMATION  IS  TRUE,  ACCURATE,  AND  COMPLETE.  ANY 
WE  BEUEVE  THAT  A  SIMILAR  STANDARD  FORM  FOR  ISSUANCE  OF  PROVIDER  NUMBERS  WOULD 
EUMINATE  SOME  FRAUD  AND  ABUSE,  ESPECIALLY  IN  THE  DME  SUPPUER  AREA 

HCFA  SHOULD  IMMEDIATELY  ESTABUSH  STANDARDIZED  DEFINITIONS  THAT  INCLUDE  QUALTTY 
STANDARDS  -  THERE  ARE  CURRENTLY  FEW  SUCH  STANDARDS  IN  THIS  AREA  OF  THE  MEDICARE 
PART  B  PROGRAM.  THIS  HAS  HAD  A  SIGNIFICANT  IMPACT  ON  THE  EXTEA/T  OF  THE  ABUSE  THAT 
WE  HAVE  SEEN.  FOR  EXAMPLE,  HCFA  HAS  NO  SPECIFICATIONS  THAT  DEFINE  A  'MEDICARE 
APPROVED'  DECUBITUS  CARE  MAURESS.  THIS  HAS  ALLOWED  UNSCRUPULOUS  DME  SUPPUERS 
TO  PROVIDE  MEDICARE  BENEFICIARIES  WITH  PRODUCTS  THAT  HAVE  UTTLE  OR  NO  THERAPEUTIC 
VALUE.  THESE  STANDARDS  WOULD  HELP  ENSURE  THAT  THE  MEDICARE  BENEFICIARY  IS 
RECEIVING  USEFUL  ITEMS  AND  THAT  THE  MEDICARE  PROGRAM  GETS  WHAT  IT  PAYS  FOR. 

STANDARDS  FOR  DME  EQUIPMENT  IS  A  START,  BUT  ADDITIONAL  CORRECTIVE  ACTION  IS 
REQUIRED.  WE  HAVE  NOTED  EXTREMELY  WIDE  VARIATIONS  IN  THE  AMOUNTS  PAID  FOR  THE 
SAME  OR  SIMILAR  TTEMS  ACROSS  THE  STATES.  THESE  WIDE  DIFFERENCES  ARE  NOT  EXPLAINED 
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BY  COST  DIFFERENCES  AMONG  AREAS.  WE  BEUEVE  A  NATIONAL  SINGLE  PRICING  SCHEDULE 
SHOULD  BE  ESTABUSHED  FOR  ALL  DME  THAT  COULD  TAKE  INTO  CONSIDERATION  LOCAL 
MARKET  VARIATIONS.  THIS  IDEA  IS  SIMILAR  IN  CONCEPT  TO  LEGISLATION  THE  CONGRESS 
RECENTLY  PASSED  REGARDING  MEDICAID  PRESCRIPTION  DRUGS. 

CONCLUSK>N 

INCREASINGLY,  WE  ARE  FINDING  MEDICARE  DME  EXPENDITURES  FOR  FTEMS  THAT: 

O  ARE  OF  LITTLE  OR  NO  USE  TO  THE  BENEFICIARY; 
O  WERE  NOT  REQUESTED  BY  THE  BENEFICIARY;  OR, 
O        WERE  NOT  ORDERED  BY  THE  PHYSICIAN. 

IT  SEEMS  CLEAR  THAT  DME  SUPPUERS  WILL  CONTINUE  TO  TAKE  ADVANTAGE  OF  THE  CURRENT 
SYSTEM  AS  LONG  AS  HCFA  DOES  NOT  ISSUE  ADEQUATE  REGULATIONS  AND  STANDARDS  TO  THE 
CARRIERS.  IN  PARTICULAR.  WE  HAVE  SEEN  MANY  DME  SUPPUERS  MARKETING  EQUIPMENT 
DIRECTLY  TO  BENEFICIARIES  TO  INDUCE  A  DEMAND  FOR  THEIR  SERVICES.  THE  AMOUNT  OF 
PRESSURE  BEING  PLACED  ON  SOME  PHYSICIANS  ETTHER  DIRECTLY  BY  THE  DME  SUPPUERS  OR 
INDIRECTLY  BY  UNKNOWING  BENEFICIARIES.  FORCES  US  TO  LOOK  FOR  NEW  WAYS  TO  PREVENT 
THIS  FRAUD. 

THIS  CONCLUDES  MY  TESTIMONY.  MR.  COTTOS  AND  I  ARE  AVAILABLE  TO  ANSWER  YOUR 
QUESTIONS. 
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Chairman  Sasser.  Have  we  got  that  piece  of  medical  equipment? 
[Exhibited  a  foot-shaped  item.]  Just  this  morning,  for  the  first  time, 
I  saw  this  piece  of  medical  equipment  here,  which  is  called  a  multi- 
podus  splint.  Is  that  the  correct  

Mr.  MoREY.  Yes,  it  is. 

Chairman  Sasser.  Now,  it's  a  lightweight  device.  It  appears  to  be 
relatively  cheap  and  made  of  light  plastic  and  foam.  Now,  medicare 
is  charged  $264  for  this  device,  I  am  told.  The  plastic  foot  plate  on 
it,  right  here,  has  an  adjustable  screw.  And  simply  because  it's  got 
this  adjustable  screw  and  you  can  pull  this  footplate  in  and  out,  it 
allows  the  unit  to  be  called  a  "customized"  item.  But  it  can't  be 
very  customized.  I  see  it  will  fit  either  the  left  or  right  foot. 

What's  this  used  for?  I  was  told  just  here  this  morning  by  my 
staff  of  a  case  in  which  a  nursing  home  had  a  whole  roomful  of  this 
device,  just  stored  away.  A  supply  company  brought  them  a  whole 
shipment  of  these  things  for  free,  and  then  the  supply  company,  as 
I  understand  it,  billed  medicare.  And  then  these  things  never  got 
used  by  patients.  Have  you  found  this  to  be  the  case  in  some  in- 
stances, that  these  supplies  are  delivered  and  then  billed,  but  are 
never  used? 

Mr.  CoTTOS.  Yes,  Senator,  that's  correct.  We  have  several  investi- 
gations underway  right  now  for  those  units,  and,  as  I  say,  they  get 
by  with  saying  that  they  are  customized  by  virtue  of  that  flexible 
plastic  piece  down  below,  because  they  say  the  plastic  has  a 
memory  so  that  it  will  remember  where  the  person's  foot  was.  Basi- 
cally, it's  to  provide  support  for  a  person  in  a  nursing  home,  basi- 
cally in  a  nursing  home,  support  for  their  heel.  Again,  it's  some- 
thing that  might  be  nice  but  it  is  certainly  not  medically  necessary, 
and  this  is  a  good  example  of  unnecessary  equipment  that  is  being 
foisted  on  the  beneficiaries,  medicare  beneficiaries,  for  someone's 
financial  advantage. 

Chairman  Sasser.  Well,  now,  how  does  this  thing  work?  I  mean, 
medicare  is  billed  $264  for  this  thing,  and  after  just  a  cursory  ex- 
amination of  it,  it  doesn't  appear  to  have  over  $10  or  $15  worth  of 
material  and  workmanship  in  it.  How  is  this  sold  to  the  benefici- 
ary, or  how  is  it  sold  to  the  nursing  home? 

Mr.  CoTTOS.  Well,  what  they  do  is  they'll  just  go  in  and  identify 
medicare  beneficiaries  in  a  nursing  home  and  then  proceed  to 
bring  this  equipment  in  and  provide  it  to  all  of  the  beneficiaries  in 
the  nursing  home. 

Chairman  Sasser.  Whether  they  need  it  or  not. 

Mr.  CoTTOS.  Whether  they  need  it  or  not,  and  then  go  get  the 
doctor's  signature,  ask  them  who  their  treating  physician  is,  get 
that  physician  to  sign.  And,  again,  the  reimbursement  rate,  which 
you've  pointed  out,  is  based  on  the  usual  and  customary  charges 
rather  than  on  the  cost  of  the  product,  and  that's  the  problem  with 
this  whole  system.  As  long  as  HCFA  is  setting  a  reimbursement 
rate  based  on  what  is  charged  by  the  provider,  then  we  have  prob- 
lems. If  it  was  based  on  the  price  of  the  equipment,  then  we  would 
be  in  a  lot  better  shape. 

Chairman  Sasser.  Now,  here's  another  device  [exhibiting  a  trian- 
gular-shaped item],  and  here  again,  I've  never  seen  this  device 
until  just  a  few  moments  ago.  This  is  supposed  to  be,  I  am  told,  a 
wrist-hand-finger  orthosis.  It's  supposed  to  provide  support  for  the 
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hand  and  wrist  for  arthritic  conditions.  Now,  this  appears  to  be 
made  of  sort  of  a  sponge  rubber  pad  here  and  a  terry  cloth  pad 
there,  and  what  appears  to  be  a  plain  cotton  or  cotton-polyester 
support  strap.  I  understand  that  medicare  is  charged  $200  for  this 
device  plus  an  additional  $35  for  the  piece  of  foam  that  fits  in  the 
hand,  that  Fm  holding  here.  Now,  do  you  have  an  investigation 
presently  underway  on  this  particular  item? 

Mr.  CoTTOS.  Yes,  sir,  we  do.  It's  being  distributed  by  the  same 
company  who  is  distributing  the  multi-podus  boot,  and  it's  the 
same  principle.  They  go  into  a  nursing  home  and  distribute  these 
things  and  then  get  a  doctor  to  sign  the  certificate  of  medical  ne- 
cessity and  charge  us  $200  for  the  orthosis  and  then  another  $35 
for  the  rubber  pad  inside.  Even  though  that  does  not  come  without 
the  pad,  that's  an  additional  $35. 

Chairman  Sasser.  Well,  how  in  the  world  do  they  get  the  doctors 
to  sign  the  certificates  on  these  things? 

Mr.  CoTTOS.  Well,  that  gets  back  to  the  same  problem  of  the  doc- 
tors really  not  being  aware  of  what  they're  signing,  and  that's  why 
some  of  the  recommendations  we  have  are  to  firm  those  up  so  that 
the  doctor  is  aware,  because  normally  what  they'll  say  is  "This 
won't  cost  your  patient  anything  and  it  will  help  your  patient,  so 
why  don't  you  sign.  If  you're  not  willing  to  sign,  we  can  get  an- 
other doctor  who  will."  That's  basically  how  the  system  worli. 

Chairman  Sasser.  Do  they  go  to  the  patients  on  occasion  and  sell 
the  patients  on  the  idea  that  they  need  devices  similar  to  this? 

Mr.  CoTTOS.  Well,  I  think  they  go  to  the  patient  and  tell  them 
that  it's  free,  that  it  won't  cost  the  patient  anything  and  'It  will 
help  you." 

Chairman  Sasser.  Right. 

Mr.  CoTTOS.  And  since  the  patient  doesn't  have  to  pay  anything, 
they  think  this  is  a  great  idea. 

Chairman  Sasser.  And  so  then  the  doctor  will  sign  the  certificate 
of  need  because  the  patient  has  been  convinced  the  patient  needs 
it,  and  medicare  gets  billed  $35  for  an  item  like  this  that  it  appears 
to  me  could  be  made  for  no  more  than  $10  or  $12,  if  that  much. 

Mr.  CoTTOS.  That's  correct,  Senator. 

Chairman  Sasser.  No  wonder  medicare  costs  are  going  up  so 
high. 

Now,  in  our  first  hearing  in  Washington,  we  were  told  about  un- 
bundling and  this  concept  of  sort  of  taking  an  entity  and  taking  it 
apart  piece  by  piece  and  billing  for  each  separate  piece  and  they 
get  more  money  by  doing  that,  these  unscrupulous  billers.  We  also 
heard  about  the  problem  of  forum  shopping  where  they'll  go  to  the 
State  where  they  can  get  the  most  reimbursement  for  a  particular 
item  of  equipment.  It  appears  to  me  that  Pennsylvania  now  has  the 
dubious  distinction  of  probably  reimbursing  more  for  this  equip- 
ment than  most  anywhere  else. 

But  what  about  this  third  type  of  scam,  supply  companies  acting 
as  third-party  billers  for  nursing  homes,  and  they  use  the  access  to 
medicare  to  make  unnecessary  billings?  Is  this  the  kind  of  thing 
that  they're  selling  to  these  nursing  homes?  Tell  us  about  this 
whole  business  of  third-party  billers. 

Mr.  CoTTOS.  This  is  part  of  the  equipment  that's  being  used,  and 
that's  really  a  separate  scam  from  the  third-party  billers.  The 
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third-party  billers  basically  will  come  in  and  find  charges  in  a 
nursing  home  and  tell  them  that  they  can  rebill  those  charges,  and 
they  will  tell  the  nursing  home  that  they'll  get  50  percent  of  all  the 
charges  that  they  find.  In  other  words,  they'll  say  ''There  is  medi- 
care beneficiaries  in  this  nursing  home  that  had  charges  that  you 
didn't  charge  for,"  and  so  they  will  tell  the  nursing  home  owner 
**We  will  give  you  50  percent  of  everything  that  we  find."  Then 
they  will  go  through  and  create  billings,  basically,  to  overcharge 
the  Government.  The  nursing  home  gets  50  percent  and  the  third- 
party  biller  gets  50  percent. 

Mr.  MoREY.  About  6  months  ago,  there  were  several  hearings  on 
recovery  billing,  and  this  was  a  branch-off  of  a  third-party  payer, 
where  a  recovery  biller  would  go  in  and  review  all  the  old  invoices 
that  a  supplier  had  and  guarantee  the  hospital  that  it  underbilled 
and  that  he  would  rebill  medicare  for  the  additional  fees.  So  that's 
a  spin-off  of  the  third-party  recovery  billing  scheme  in  the  past. 

Chairman  Sasser.  Another  third-party  billing  scheme,  I  think, 
involves  something  that  I  had  seen  before  this  morning.  I  don't 
know  if  you've  seen  this  or  not,  Mr.  Morey,  the  so-called  "wound 
care  kits"  that  are  sold  to  nursing  homes  to  deal  with  bedsores  [ex- 
hibiting the  kit  and  a  chart]. 

Now,  let's  just  take  a  h3rpothetical  case  here.  Say  I'm  a  third- 
party  biller  for  a  group  of  nursing  homes  that  have  1,000  beds,  and 
I  want  to  interest  the  nursing  home  administrator  in  buying  these 
wound  care  kits,  to  treat  bed  sores.  Here  is  one  with  bandages  in  it, 
and  some  swabs,  and  a  little  tape,  and  a  couple  of  what  appear  to 
be  pretty  cheap  rubber  gloves.  I  offer  to  pay  the  nursing  home  $2 
for  each  one  of  these  kits  that  the  nursing  home  uses.  I  offer  to  pay 
the  nursing  home  $2  to  cover  their  ''warehousing"  costs  and  for 
filling  out  the  medicare  forms.  In  return,  I,  the  medical  supplier, 
will  bill  medicare  for  the  wound  care  kits. 

I  then  bill  for  the  wound  care  kits  in  Pennsylvania,  because  re- 
imbursement for  the  wound  care  kit  there  is  higher  than  anyplace 
else  in  the  country.  Thirty  dollars  for  each  wound  care  kit  is  paid 
by  the  Pennsylvania  carrier.  I  bill  them  for  the  maximum  amount 
of  wound  care  kits  that  can  be  used  per  day  per  patient.  As  I  un- 
derstand it.  Medicare  will  allow  that  three  per  day  per  patient  can 
be  used. 

So  I  buy  a  medical  distributorship,  set  it  up  perhaps  as  Sasser 
Medical  Distributors.  Then  I  get  a  bulk  rate  discount  from  the 
manufacturer  of  these  kits.  I  buy  them  for  $3  apiece  and  I  pay  my 
own  distributing  company  $5,  then,  for  delivering  the  kits  to  the 
nursing  home.  After  paying  the  nursing  home  $2  to  use  the  kits, 
pajdng  $3  to  the  person  who  manufactures  the  kits,  and  $5  to  the 
distributing  company  that  I  operate,  my  profit,  according  to  this 
chart  here,  is  still  $20  per  kit. 

Now,  if  I've  billed  three  kits  per  patient  per  day,  which  you  can 
do  under  medicare,  and  I  can  bill  week  per  patient,  that's  90  kits 
per  month  per  patient,  and  I  get  to  the  point  where  I've  got  100 
patients  in  the  nursing  home  that  I  claim  are  using  these  kits,  I 
can  bill  for  9,000  kits  per  month.  My  profit  from  this  one  deal 
would  be  $180,000  a  month.  Medicare  would  pay  out  $270,000  and 
I'd  make  a  profit  of  $180,000. 
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Now,  Mr.  Morey,  I  said  this  was  hypothetical,  but  that's  an 
actual  case  that's  been  reported  to  our  staff.  Now,  that  can  be  done 
under  the  present  law,  can't  it? 

Mr.  Morey.  Senator  Sasser,  I'm  an  accountant  and  I  tell  you  that 
I'd  have  to  certify  your  figures. 

Chairman  Sasser.  Well,  we'll  guarantee  the  figures  are  accurate. 

Mr.  Morey.  Those  figures  are  accurate,  and  the  profit,  as  you  in- 
dicated there,  is  obnoxious  to  see  it.  You  asked  if  it's  currently  oc- 
curring, and  the  answer  is  obviously  yes,  it  is.  You're  at  the  leading 
edge  of  a  new  series  of  scams.  In  the  past  it  was  medical  equip- 
ment, but  in  the  last  few  months  we  have  had  so  many  cases  in  the 
court  that  we're  now  shifting  into  supplies,  and  this  was  one  of  the 
first  supplies  scams  that  appeared  recently.  Your  hypothetical  situ- 
ation that  you  threw  out  is  absolutely  a  case  in  point.  That  is  possi- 
ble. 

I  will  throw  out  one  thing  of  interest  to  you.  We  have  studied 
that  scheme.  We  are  under  the  impression  that  the  health  care 
that  is  already  being  paid  through  the  nursing  home,  that  the 
nursing  home  should  be  incurring  those  costs  without  buying  that 
wound  care  kit  to  take  care  of  decubitus  ulcers  or  whatever  else 
they  might  be  using  those  kits  for. 

Chairman  Sasser.  Well,  people  say,  how  in  the  world  can  this 
happen?  How  can  something  like  this  occur?  Why  doesn't  medicare 
immediately  recognize  this  and  do  something  about  it?  Why  doesn't 
HCFA  recognize  it?  Well,  the  problem  is  that  they're  getting  liter- 
ally tens  of  millions  of  these  claims  every  year.  The  volume  is  just 
simply  almost  overpowering,  and  that's  how  unscrupulous  opera- 
tors can  pull  off  the  kind  of  scam  that  we  see  here  with  this  wound 
care  kit  and  the  kind  of  scam  that  has  been  repeated  time  after 
time. 

Now,  there  are  medicare  carriers  that  are  trying  to  do  something 
about  this.  We've  got  a  regional  carrier  here  in  Tennessee,  Equicor, 
that  has  developed  a  computer  program  that  will  help  screen  out 
over  a  period  of  time  what  are  obviously  dubious  operations,  a  du- 
bious operation  or  dubious  claims  that  may  turn  into  these  scams. 
These  computer  screens  will  red-flag  these  dubious  operations  and 
pop  them  up,  and  then  they  are  carefully  examined  and  maybe  in- 
vestigators even  go  to  the  location  of  the  claim  itself. 

There  are  57  carriers  across  this  country  that  process  medicare 
claims.  Equicor  here  in  Tennessee  is  one  of  those  57  carriers  that 
has  devised  this  screen  that  will  help  ferret  out  unscrupulous  prac- 
tices. Is  there  any  requirement  at  the  present  time,  Mr.  Morey, 
that  you  know  of,  that  other  carriers  should  use  a  screen  that  can 
help  ferret  out  unscrupulous  practices  that  might  have  been  per- 
fected here  by  Equicor  in  Tennessee  or  some  other  carriers? 

Mr.  Morey.  Well,  certainly  all  carriers  have  screens.  They  all 
have  items  that  they  check.  There  is  no  good  system  that  if  Equicor 
here  uncovers  an  item  on  their  screen  that  they  can  notify  all  the 
other  carriers  so  the  other  carriers  can  come  up  on  the  same 
screen.  The  IG's  office,  when  we  uncover  a  fraud,  we  frequently  put 
it  all  out  to  the  carriers,  be  on  alert  for  this  type  of  a  fraud,  and  it 
helps  if  they  put  that  up  on  their  screen.  Certainly  all  carriers  do 
have  screens  but  they're  not  all  the  same. 
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People  ask  are  the  screens  sometimes  turned  off,  and  we  have 
found  cases  of  that  where  there  exceptions  are  at  such  a  great  rate 
to  the  payment  and  processing  of  these  claims,  that  they  can't  keep 
up  with  the  exceptions  that  are  being  kicked  out,  so  they  shut 
down  the  screens  until  they  get  caught  up  on  the  backlog.  So  cer- 
tainly there  have  been  problems  in  that  area  in  the  past,  and  we 
have  certainly  brought  that  to  HCFA's  attention. 

Chairman  Sasser.  Well,  let  me  ask  you  this.  Would  it  simplify 
your  work  as  an  Inspector  General  trying  to  ferret  out  these  fraud- 
ulent practices,  if  the  various  carriers  were  required,  perhaps  re- 
quired by  law,  to  exchange  information  on  screens  that  they  devel- 
oped to  ferret  out  or  weed  out  new  scams  as  they  come  and  go? 

Mr.  MoREY.  That's  such  a  logical  example,  it's  a  wonder  we 
haven't  already  implemented  it. 

Chairman  Sasser,  It's  a  wonder  we  haven't  thought  of  it  our- 
selves. 

Mr.  MoREY.  That's  right. 

Chairman  Sasser.  Mr.  Williams  just  this  morning  told  us  in  his 
testimony  that  he  would  require  these  carriers  to  communicate 
with  each  other  at  least  on  a  quarterly  basis  every  year,  and  I 
think  one  of  the  vital  items  they  ought  to  communicate  with  each 
other  are  these  screens  that  they've  developed  to  ferret  out  these 
unscrupulous  practices. 

Mr.  CoTTOS.  Senator,  in  the  case  of  the  Inspector  General  and 
our  investigators,  every  time  one  of  our  investigators  conducts  a 
criminal  investigation  on  a  health  care  case,  at  the  end  of  that  case 
they  write  a  management  implication  report,  and  in  this  report 
they  cite  the  controls  that  were  in  place,  how  the  controls  were  cir- 
cumvented, and  then  make  a  recommendation  as  to  how  to  close 
that  loop.  We  do  that  in  every  case  we  do  in  a  health  care  case.  We 
have  200  of  those  per  region  every  year.  We  take  those  recommen- 
dations and  out  of  my  region  we  send  them  up  to  Washington. 
Washington  looks  at  it  to  see  if  this  is  a  local  problem,  is  it  a  re- 
gional problem  or  is  it  a  national  problem.  If  they  decide  that  it's  a 
national  problem,  they  put  it  together  and  they  write  a  report  to 
HCFA  and  recommend  changes  in  HCFA.  For  instance,  if  Equicor, 
who  is  a  very  good  carrier,  discovers  a  screen  that  will  identify 
fraud,  we  would  pick  up  on  that  and  we  would  forward  it  to  our 
headquarters  who  would  then  forward  it  to  HCFA,  make  a  recom- 
mendation that  HCFA  adopt  this  nationally,  put  it  out  to  all  the 
carriers  to  tell  them. 

We  can't  control  HCFA,  and  that  is  the  problem.  We  can  offer 
them  good  advice,  we  can  give  them  good  ideas,  but  it's  up  to  them 
to  institute  these  types  of  changes.  The  carriers  don't  work  for 
us  

Chairman  Sasser.  I  understand  that,  and  that's  where  I  come  in 
and  that's  where  Congress  comes  in.  In  other  words,  it  appears  to 
me  after  listening  to  the  testimony  in  Washington  and  listening  to 
the  testimony  here,  that  we  need  to  mandate  that  HCFA  put  into 
effect  some  of  these  recommendations  that  are  being  made  to  try  to 
control  the  fraud  and  unscrupulous  practices.  Simply  because  you 
do  your  investigation  and  make  your  recommendation  does  not 
mean  that  HCFA  moves  forward  with  the  necessary  steps  to  make 
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sure  this  isn't  duplicated  somewhere  else.  I  think  that's  really  the 
problem. 

Gentlemen,  our  time  is  getting  short  here  this  morning.  Your 
testimony  has  been  very  helpful  to  us,  and  I  want  to  say  to  you 
that  we  look  forward  to  continuing  to  work  very  closely  with  the 
Inspector  General's  Office  as  we  develop  legislation  in  the  coming 
weeks  to  try  to  deal  with  some  of  these  problems  of  fraud  in  the 
medicare  system.  You're  out  on  the  firing  line  every  day  and  you 
see  it  every  day,  and  I  want  to  maintain  an  open  line  of  communi- 
cation with  you  as  we're  developing  this  legislation. 

Thank  you  very  much  for  appearing  here  today. 

Chairman  Sasser.  Our  last  witness  today  will  be  Mr.  William 
Seal,  the  Director  of  Part  B  Medicare  for  Equicor  here  in  Tennes- 
see. Equicor  is  the  fiscal  intermediary  that  handles  medicare 
claims  for  the  State  of  Tennessee.  If  you  would  come  forward,  Mr. 
Seal.  Do  you  have  a  colleague  accompanying  you  this  morning? 

Mr.  Seal.  Yes,  sir. 

Chairman  Sasser.  If  you  would  kindly  both  identify  yourselves 
for  the  record  here. 

STATEMENT  OF  WILLIAM  SEAL,  EMPLOYEE  OF  EQUICOR,  DIREC- 
TOR, PART  B  MEDICARE  FOR  THE  STATE  OF  TENNESSEE;  AC- 
COMPANIED BY  JUDY  THORNTON,  SUPERVISOR,  PROFESSION- 
AL PUBLIC  RELATIONS  DEPARTMENT 

Mr.  Seal.  Senator  Sasser,  we  appreciate  the  opportunity  to  testi- 
fy here  today.  For  the  record,  my  name  is  Bill  Seal  and  I  am  an 
employee  of  Equicor,  a  CIGNA  company,  and  the  Director  of  Part 
B  Medicare  for  the  State  of  Tennessee. 

Chairman  Sasser.  Could  we  identify  your  colleague  for  the 
record  also. 

Mr.  Seal.  Yes,  sir.  Seated  beside  me  is  Miss  Judy  Thornton,  Su- 
pervisor of  our  Professional  Relations  Department.  Miss  Thornton 
and  her  staff  have,  among  other  duties,  the  day  to  day  responsibil- 
ity of  interpreting  medicare  regulations  and  implementing  them 
through  our  computer  system,  and  issuing  claim  processing  instruc- 
tions for  both  our  employees  and  the  medicare  provider  community 
at  large.  Another  of  Miss  Thornton's  responsibilities  is  to  certify 
and  approve  new  providers  wishing  to  participate  in  the  Medicare 
Program. 

In  addition.  Dr.  Robert  Zone,  M.D.,  our  Medicare  Director  for  the 
Part  B  Program  in  Tennessee,  works  closely  with  the  medicare  pro- 
vider community  in  establishing  and  monitoring  carrier  policies 
which  govern  medicare  reimbursement.  Dr.  Zone  has  been  our 
Medicare  Director  for  the  past  2V2  years.  He  is  a  board-certified 
urologist  and  a  Tennessee  licensed  medical  physician.  Dr.  Zone 
would  have  been  here  today  but  unfortunately  had  prior  commit- 
ments that  could  not  be  canceled.  However,  Dr.  Zone  had  four 
issues  he  wanted  to  present  to  this  committee  and  I  submit  his 
written  comments  for  the  record.^  However,  I  will  summarize  his 
comments. 


iSee  p.  198. 
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The  first  issue  concerns  beneficiary  protection.  Dr.  Zone  is  pro- 
posing that  the  law  be  changed  to  exclude  the  beneficiary  from  li- 
ability of  the  purchase  price  of  durable  medical  equipment  until 
such  time  as  medicare  approves  the  purchase. 

Secondly,  Dr.  Zone  addresses  physician  responsibility  and  benefi- 
ciary education  and  prevention  of  abuse  by  the  accurate  completion 
of  needed  certificates  of  medical  necessity  for  durable  medical 
equipment. 

The  third  issue  concerns  carrier  variability.  Dr.  Zone  feels  that 
the  differences  between  carrier  policies  is  fast  closing  because  of 
the  Health  Care  Financing  Administration's  effective  use  of  carrier 
medical  directors. 

Last,  but  not  least.  Dr.  Zone  addresses  the  sanction  program. 
When  a  carrier  identifies  an  abusive  pattern  of  a  medicare  provid- 
er, the  carrier's  ability  to  sanction  the  provider  is  often  a  long, 
drawn-out  process.  Medicaid,  on  the  other  hand,  is  able  to  move 
more  rapidly  and  effectively  in  controlling  abuse. 

In  addition  to  Dr.  Zone's  comments,  we  recognize  that  durable 
medical  equipment  and  supplies  are  potential  avenues  for  medicare 
fraud  and  abuse  that  could  perhaps  be  controlled  by  making  two 
changes.  I  am  not  sure  if  these  changes  would  require  legislative  or 
regulatory  changes. 

The  first  of  these  changes  concerns  jurisdiction.  Generally,  Part 
B  Medicare  carriers  either  service  a  particular  geographic  area  or 
particular  enroUees,  for  example,  railroad  retirement  beneficiaries. 
For  carriers  serving  geographic  areas,  jurisdiction  is  governed  by 
the  area  in  which  the  supplier's  office  is  located.  Where  a  supplier 
has  branch  offices  or  sales/rental  outlets  or  representatives  in 
more  than  one  carrier's  geographic  area,  jurisdiction  for  medicare 
claims  depends  on  the  location  where  the  service  was  furnished. 
Thus,  this  has  led  to  the  so-called  carrier  shopping  to  find  which 
carrier  pays  the  most. 

Therefore,  we  suggest  jurisdiction  be  controlled  by  the  geograph- 
ic location  of  the  beneficiary's  residence  rather  than  the  supplier's 
location.  Carriers  then  servicing  that  location  could  better  monitor 
utilization  of  items  and  supplies  used  by  the  beneficiary.  It  would 
also  prevent  beneficiaries  from  carrier  shopping  when  a  carrier 
turns  down  a  piece  of  equipment  for  lack  of  medical  necessity. 

The  second  suggested  change  has  to  do  with  the  qualifications  of 
the  supplier.  At  present,  there  are  no  restrictions  on  becoming  a 
medicare  provider  who  furnishes  supplies  or  durable  medical  equip- 
ment to  medicare  beneficiaries.  The  field  is  wide  open  for  anyone 
to  go  into  this  business,  including  people  with  past  criminal  records 
for  fraud.  There  also  are  no  restrictions  prohibiting  a  physician 
from  owning  a  DME  business  or  making  self-referrals.  Even  though 
carriers  may  request  ownership  information  on  supplier  applica- 
tions, there  are  no  guidelines  for  using  the  information  obtained 
nor  reasons  for  denying  the  request.  There  is  nothing  to  prevent  a 
supplier  from  opening  numerous  offices  under  different  names  and 
employer  identification  numbers,  as  has  been  the  case  of  the  sup- 
plier in  Pennsylvania  that  prompted  your  committee  to  investigate 
fraud  and  abuse  in  the  Medicare  Program. 

A  mechanism  for  certifying  these  suppliers,  such  as  those  used 
for  physicians  and  other  practitioners  such  as  unique  physician 
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identification  number,  State  certification  or  licensure,  may  be  ap- 
propriate. In  addition,  carrier  requirements  to  link  the  individuals 
who  control  these  entities,  revealing  the  various  business  involve- 
ments of  the  individuals,  should  be  required.  The  National  Associa- 
tion of  Medicare  Equipment  Suppliers,  known  as  NAMES,  and  the 
Tennessee  Home  Providers  Association,  known  by  the  acronym 
THUMPA,  are  professional  associations  who  also  are  dedicated  to 
eliminating  fraud  and  abuse  in  the  DME  industry  and  could  help 
in  the  latter  endeavor. 

In  conclusion,  we  feel  that  it  is  important  that  all  members  of 
Congress  be  aware  that  it  may  seem  prudent  to  lower  contractor 
fundings  to  reduce  the  Federal  deficit,  but  in  the  long  term  it 
drains  the  Medicare  Trust  Fund.  For  example,  program  safeguards 
consist  of  medical  review  to  prevent  fraud  and  abuse,  and  also  in- 
cludes the  Medicare  Secondary  Payer  Program.  The  latter  program 
has  been  slashed  60  percent  over  the  past  several  years.  The  medi- 
cal review  funding  has  also  seen  huge  reductions.  When  these  two 
programs  are  fully  funded,  we  have  proven  that  we  can  effectively 
save  the  Government  $17  of  every  $1  spent. 

Chairman  Sasser.  Seventeen  dollars  for  every  dollar  spent? 

Mr.  Seal.  Yes,  sir.  However,  when  Congress  indiscriminately 
makes  budget  reductions  in  these  areas,  it  affects  more  than  just 
money.  It  will  inevitably  mean  that  carriers  must  make  staff  re- 
ductions of  highly  trained  individuals  to  continue  operating  within 
that  budget.  Our  experience  has  shown  that  additional  but  not 
enough  funding  will  usually  become  available  throughout  the  fiscal 
year,  but  the  trained  people  are  already  gone.  Thus,  the  training 
process  starts  over  again  and  it  takes  a  year  or  more  before  a 
person  becomes  effective  in  the  area  of  program  safeguards.  We  re- 
alize that  budget  reductions  look  like  savings,  but  the  old  adage 
'Tenny  wise,  pound  foolish''  certainly  applies  here,  and  Congress 
gets  what  they  pay  for,  and  this  opens  the  way  for  fraud  and  abuse. 

We  will  now  be  happy  to  answer  any  questions  you  may  have. 

Chairman  Sasser.  Well,  thank  you  very  much,  Mr.  Seal. 

[The  prepared  statement  of  Mr.  Seal  follows:] 
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TESTIMONY  OF  BILL  SEAL,  DIRECTOR  OF  TENNESSEE  MEDICARE 

Senator  Sasser,  we  appreciate  the  opportunity  to  testify  here  today.  For  the 
record,  my  name  is  Bill  Seal  and  I  am  an  employee  of  EQUICOR,  a  CIGNA  company 
and  the  Director  of  Part  B  Medicare  for  the  state  of  Tennessee.  Seated  beside  me  is 
Miss  Judy  Thornton,  Supervisor  of  our  Professional  Relations  department.  Miss 
Thornton  and  her  stafiF  have,  among  other  duties,  the  day  to  day  responsibility  of 
interpreting  Medicare  regulations  and  implementing  them  through  our  computer 
system,  and  issuing  claim  processing  instructions  for  both  our  employees  and  the 
Medicare  -provider  community -at-large.-  -Another-of-  Miss  Thornton's  responsibilities  is 
to  certify  and  approve  new  providers  wishing  to  participate  in  the  Medicare  program. 

In  addition.  Doctor  Robert  Zone,  M.D.,  our  Medical  Director  for  the  Part  B 
program  in  Tennessee  works  closely  with  the  Medicare  provider  community  in 
establishing  and  monitoring  carrier  policies  which  govern  Medicare  reimbursement. 
Doctor  Zone  has  been  our  Medical  Director  for  the  past  two  and  one  half  years.  He 
is  a  board  certified  urologist  and  a  Tennessee  licensed  medical  physician.  Doctor  Zone 
would  have  been  here  today,  but  unfortunately  had  prior  commitments  that  could  not 
be  canceled.  However,  Doctor  Zone  had  four  issues  he  wanted  to  present  to  this 
committee  and  I  submit  his  written  comments  for  the  record.  However,  I  will 
summarize  his  comments. 
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The  first  issue  concerns  beneficiary  protection.  Doctor  Zone  is  proposing  that 
the  law  be  changed  to  exclude  the  beneficiary  from  liability  of  the  purchase  price  of 
durable  medical  equipment  until  such  time  as  Medicare  approves  the  purchase. 

Secondly,  Doctor  Zone  addresses  physician  responsibility  in  beneficiary  education 
and  prevention  of  abuse  by  the  accurate  completion  of  needed  certifications  of  medical 
necessity  for  durable  medical  equipment. 

The  third  issue  concerns  carrier  variability.  Doctor  Zone  feels  that  the 
differences  between  carrier  policies  is  fast  closing  because  of  The  Health  Care 
Financing  Administrations  effective  use  of  carrier  medical  directors. 

Last,  but  not  least,  Doctor  Zone  addresses  the  sanction  program.  When  a  carrier 
identifies  an  abusive  pattern  of  a  medicare  provider,  the  carriers  ability  to  sanction  the 
provider  is  often  a  long  drawn  out  process.  Medicaid,  on  the  other  hand,  is  able  to 
move  more  rapidly  and  effectively  in  controlling  abuse. 

In  addition  to  Doctor  Zone's  comments,  we  recognize  that  durable  medical 
equipment  and  supplies  are  potential  avenues  for  Medicare  fraud  and  abuse  that  could 
perhaps  be  controlled  by  making  two  changes.  I  am  not  sure  if  these  would  require 
legislative  or  regulatory  changes. 
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The  first  of  these  changes  concerns  jurisdiction.  Generally,  Part  B  Medicare 
carriers  either  service  a  particular  geographic  area  or  particular  enrollees,  i.e.,  Railroad 
Retirement  beneficiaries.  For  carriers  serving  geographic  areas,  jurisdiction  is  governed 
by  the  area  in  which  the  supplier's  office  is  located.  Where  a  supplier  has  branch 
offices  or  sales/rental  outlets  or  representatives  in  more  than  one  carrier's  geographic 
area,  jurisdiction  for  Medicare  claims  depends  on  the  location  where  the  service  was 
furnished.  Thus,  this  has  lead  to  the  so  called  "carrier  shopping"  to  find  which  carrier 
pays  the  most. 

Therefore,  we  suggest  jurisdiction  be  controlled  by  the  geographic  location  of 
the  beneficiary's  residence,  rather  than  the  suppliers  location.  Carrier's  then  serving 
that  location  could  better  monitor  utilization  of  items  and  supplies  used  by  the 
beneficiar)^  It  would  also  prevent  beneficiaries  from  "carrier  shopping"  when  a  carrier 
turns  down  a  piece  of  equipment  for  lack  of  medical  necessity. 

The  second  suggested  change  has  to  do  with  the  qualifications  of  the  supplier. 
At  present,  there  are  no  restrictions  on  becoming  a  Medicare  provider  who  furnishes 
supplies  or  durable  medical  equipment  to  Medicare  beneficiaries.  The  field  is  wide 
open  for  anyone  to  go  into  this  business,  including  people  with  past  criminal  records 
for  fraud.  There  also  are  no  restrictions  prohibiting  a  physician  from  owning  a  DME 
business  or  making  self  referrals.  Even  though  carriers  may  request  ownership 
information  on  supplier  applications,  there  are  no  guidelines  for  using  the  information 
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obtained  nor  reasons  for  denying  the  request.  There  is  nothing  to  prevent  a  supplier 
from  opening  numerous  offices  under  different  names  and  employer  identification 
numbers,  as  has  been  the  case  of  the  supplier  in  Pennsylvania  that  prompted  your 
committee  to  investigate  fraud  and  abuse  in  the  Medicare  program. 

A  mechanism  for  certifying  these  suppliers,  such  as  those  used  for  physicians 
and  other  practitioners  such  as  unique  physician  identification  number,  state 
certification  or  licensure  may  be  appropriate.  In  addition,  carrier  requirements  to  link 
the  individuals  who  control  these  entities,  revealing  the  various  business  involvements 
of  individuals,  should  be  required.  The  National  Association  of  Medical  Equipment 
Suppliers  (NAMES)  and  the  Tennessee  Home  Medical  Providers  Association  (THMPA) 
are  professional  associations  who  also  are  dedicated  to  eliminating  fraud  and  abuse  in 
the  DME  industry  and  could  help  in  the  latter  endeavor. 

In  conclusion,  we  feel  that  it  is  important  that  all  members  of  Congress  be 
aware  that  it  may  seem  prudent  to  lower  contractor  fundings  to  reduce  the  federal 
deficit,  but  in  the  long  term  it  drains  the  Medicare  trust  fund.  For  example.  Program 
Safeguards  consist  of  medical  review  to  prevent  fraud  and  abuse,  and  also  includes  the 
Medicare  Secondary  Payer  program.  The  latter  program  has  been  slashed  60%  over  the 
past  several  years.  The  medical  review  fundings  has  also  seen  huge  reductions.  When 
these  two  programs  are  fully  funded,  we  have  proven  that  we  can  effectively  save  the 
government  $17.00  for  every  $1.00  spent.   However,  when  Congress  indiscriminately 
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makes  budget  reductions  in  these  areas,  it  affects  more  than  just  money.  It  inevitably 
means  that  carriers  must  make  staff  reductions  of  highly  trained  individuals  to  continue 
operating  within  the  budget.  Our  experience  has  shown  that  additional,  but  not 
enough  funding,  usually  becomes  available  throughout  the  fiscal  year,  but  the  trained 
people  are  already  gone.  Thus,  the  training  process  starts  over  again  and  it  takes  a 
year  or  more  before  a  person  becomes  effective  in  the  area  of  Program  Safeguards. 
We  realize  that  budget  reductions  look  like  savings  but  the  old  adage  "Penny  wise  - 
pound  foolish"  certainly_appli^  here,  and-€ofigfess-gets-w4»t -they -pay  for,  and  this 
opens  the  way  for  fraud  and  abuse.  We  will  now  be  happy  to  answer  any  questions 
you  may  have. 
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Chairman  Sasser.  I  think  you  make  some  good  points,  and  frank- 
ly I've  been  concerned  over  a  period  of  time  about  the  cutbacks  in 
the  funding  for  the  carriers.  We  heard  a  moment  ago  from  the  wit- 
nesses from  the  Office  of  the  Inspector  General  that  some  of  these 
carriers  who  have  computer  programs  to  identify  fraud  or  question- 
able practices,  these  cases  pile  up  to  the  point  that  they  finally  cut 
their  screens  off  simply  because  they  don't  have  the  resources  to 
deal  with  the  questionable  claims  that  the  screens  are  producing. 
Now,  that's  getting  into  a  situation  where  we're  being  pennywise 
and  pound  foolish  when  we  can't  provide  the  necessary  resources  to 
make  sure  that  we  run  a  cost  efficient  operation.  So  I  agree  with 
you.  I'm  concerned  about  the  problem  of  cutting  back  on  the  carri- 
ers. 

You  indicated,  Mr.  Seal,  that  Dr.  Zone,  who  is  your  medical  di- 
rector has  been  at  the  forefront  of  efforts  to  try  to  coordinate  the 
regional  disparities  in  payments  for  various  medical  appliances.  Do 
you  believe  that  coordination  between  the  medical  directors  them- 
selves is  going  to  be  enough  to  solve  the  payment  problems?  If  not, 
what  other  steps  could  be  taken? 

Mr.  Seal.  I'd  like  to  say  that  Dr.  Zone  is  not  only  actively  in- 
volved in  the  region,  through  the  Atlanta  Regional  medical  direc- 
tors, he's  also  on  several  HCFA  technical  advisory  groups  that 
meet  periodically,  and  there  is  a  sharing  of  information  and  they 
bring  up  these  issues  to  discuss  what  would  be  reasonable  to  the 
items  to  be  covered  and  so  forth,  but  there  is  also  efforts  on  the 
part  of  HCFA  to  establish  an  electronic  bulletin  board  for  all  carri- 
ers to  put  their  policies  on  so  one  director  can  access  another  direc- 
tor's policies,  they  can  look  at  this  information  and  come  to  conclu- 
sions for  establishing  their  policies. 

I  think  it  takes  time.  Medical  directors  have  only  been  active  in 
medicare  activities  for  the  past  2y2  years.  HCFA  at  first  didn't  be- 
lieve that  they  needed  medicare  medical  directors.  I  think  they've 
now  found  that  they  play  a  very  valuable  role  in  monitoring  the 
program. 

Chairman  Sasser.  How  did  we  come  up  with  these  very  signifi- 
cant disparities  in  regional  payments?  For  example,  why  is  there 
such  a  wide  disparity  between  what  Equicor  might  pay  for  an 
ostomy  kit  here  in  Tennessee  and  what  Pennsylvania  Blue  Cross/ 
Blue  Shield  might  pay  as  a  carrier  up  there? 

Mr.  Seal.  First,  Senator,  I'd  like  to  say  that  we  do  an  excellent 
job  in  doing  that,  but  when  you  get  into  reimbursement  it  becomes 
very  technical  in  what  factors  are  considered  in  how  we're  going  to 
reimburse  for  a  particular  item  of  supply  and/or  physician  service. 
Maybe  Miss  Thornton  could  add  something  to  that  of  how  we  do 
that. 

Miss  Thornton.  The  historical  basis  for  calculation  of  the  Medi- 
care reasonable  charge  is  based  upon  submitted  charges  by  the  sup- 
pliers and  providers  to  the  Medicare  Program.  That  data  is  what  is 
used  to  calculate  the  pajnnent  allowances  for  any  piece  of  equip- 
ment or  for  reasonable  charges  such  as  the  physician's  office  visit. 
We  have  converted  now  to  a  fee  schedule,  DME  fee  schedule,  in  I 
which  the  HCFA  has  been  contributing  data  to  us  in  order  to  pull 
our  carriers  more  in  line  on  a  national  fee  schedule.  As  of  June  1, 
we  just  implemented  a  cap  rental  fee  schedule,  and  that  was  based 
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on  data  that  was  provided  to  us  from  HCFA  along  with  compari- 
sons as  far  as  norms. 

Chairman  Sasser.  Well,  our  investigation  indicates  Equicor  does 
do  one  of  the  better  jobs  around  the  country  in  trying  to  control 
costs,  and  I  commend  you  and  congratulate  you  for  that.  I  am  still 
very  concerned  and  more  than  just  a  little  curious  about  why  the 
carrier  in  Pennsylvania  is  paying  much  higher  prices  for  various 
pieces  of  durable  medical  equipment  than  you  in  Equicor  are 
paying  here  in  Tennessee. 

You  have  a  sophisticated  computer  program,  I  am  told,  that  is 
very  helpful  in  weeding  out  the  so-called  bad  claims  or  claims  that 
might  be  of  dubious  value.  These  are  known  as  screens.  Do  you 
know  of  any  reason  why  the  carriers  should  not  share  their  more 
effective  screens  with  each  other,  Mr.  Seal,  if  they  prevent  fraud  or 
waste? 

Mr.  Seal.  No,  there's  no  reason  whatsoever.  Senator.  Let  me  say 
that  it  was  pointed  out  by  testimony  given  by  the  IG,  all  carriers 
are  required  to  have  certain  screens.  Some  of  these  screens  are 
mandated  by  HCFA.  Others  are  locally  developed  screens  by  the 
carrier  based  on  the  practice  in  that  particular  geographical  loca- 
tion. We  find  that  these  screens,  as  they  are,  are  very  labor  in- 
tense. They  require  scrutiny  of  these  claims  that  might  meet  a  cer- 
tain criteria. 

We're  now  looking  at  what  we  call  focused  medical  review,  and 
Dr.  Zone  has  been  on  the  leading  edge  of  that.  The  Indiana  carrier, 
for  example,  is  doing  a  study  for  HCFA  based  on  focused  medical 
review  where  you  can  focus  in  on  a  particular  provider  and/ or  pro- 
cedure code.  Dr.  Zone  has  done  this  by  down-loading  data  from  a 
mainframe  computer  into  a  PC,  and  he  can  compare,  say,  any  pro- 
cedure code  and  array  all  the  providers  in  a  row,  and  you'll  see 
those  that  are  sticking  out  just  like  a  sore  thumb,  and  then  you 
focus  in  on  that  particular  provider  rather  than  trying  to  look  at 
the  big  scope,  and  it  gives  you  a  little  more  benefit.  We're  looking 
to  also  propose  to  HCFA  to  do  this  pilot  study  based  on  Dr.  Zone's 
work  in  coming  up  with  something  that  can  be  done  more  reasona- 
ble and  using  less  resources. 

Chairman  Sasser.  Yes.  Well,  if  there's  any  way  we  can  help  im- 
plement this  pilot  program,  we'd  certainly  be  interested  in  doing 
that,  Mr.  Seal.  I  think  it  could  be  a  very  important  program. 

Mr.  Seal.  We'll  certainly  keep  that  in  mind. 

Chairman  Sasser.  What  about  carrier  sanctions?  This  is  an  effort 
to  try  to  discipline  a  particular  provider  who  may  have  been  pre- 
senting claims  that  were  dubious.  Do  these  carrier  sanctions  really 
work  against  the  provider?  One  member  of  our  investigative  staff 
was  told  that  carrier  sanctions  are  really  almost  a  joke,  they  really 
didn't  work  against  the  providers. 

Mr.  Seal.  I  don't  know  which  carrier  said  they  were  a  joke,  but 
it  is  known  around  the  Medicare  contractors  that  sanctions  are 
somewhat  a  joke,  if  it  wasn't  such  a  serious  matter.  However,  sanc- 
tions— ^the  carrier  cannot  put  sanctions  on  the  provider.  We  do  a 
preliminary  investigation  and  we  may  look  at  several  hundred  pro- 
viders over  a  period  of  a  year  and  we'll  forward  perhaps  on  the  av- 
erage 20  cases  a  year  to  the  Inspector  General's  Office  in  Atlanta. 
We  found  that  the  Atlanta  IG  is  very  responsive.  They'll  come  back 
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and  ask  for  additional  information  or  additional  data  that  they 
need  to  do  their  investigation. 

The  wheels  of  justice,  they  move  slowly.  It  takes  them  time  to  do 
their  investigation.  It  takes  them  time  to  gather  their  evidence. 
Once  they  have  gathered  all  their  evidence  and  they  think  they 
have  a  case,  they  may  have  to  present  that,  according  to  my  under- 
standing, to  the  U.S.  Attorney.  I  don't  know  what  the  caseload  for 
the  U.S.  Attorney  is,  but  again  they  must  evaluate  the  evidence 
and  decide  whether  sanctions  should  even  be  applied,  civil  mone- 
tary penalties,  or  should  they  go  for  criminal  prosecution. 

So  we  don't  have  an  answer  for  that.  That's  part  of  the  legisla- 
tive process  and  the  protections.  However,  I  would  suggest  that 
maybe  the  carriers  have  the  authority  to  put  a  provider  on  proba- 
tion when  we  find  that  there  are  aberrant  practices,  and  during 
that  probational  period  that  the  provider  then  has  to  submit  all 
their  claims  assigned.  This  sort  of  protects  the  beneficiary  during 
that  period  of  time.  It  also  gives  us  the  opportunity  to  recoup  any 
overpayments  of  money  that's  due  to  the  provider  during  this 
period  of  time.  Meanwhile,  the  IG  could  still  do  their  investigation. 

This  then  would  put  us,  though,  in  a  position  of  being  the  accus- 
er and  perhaps  the  judge  and  jury  also.  So  we  would  maybe  suggest 
that  if  we  had  this  authority,  before  we  could  exercise  the  author- 
ity, we  might  present  the  case  to  a  peer  review  organization.  We 
find  peer  review  are  sometimes  very  stringent  against  their  peers. 
At  that  point,  if  they  agree  with  our  case,  we  could  put  that  provid- 
er on  probation.  That's  one  suggestion  we  would  offer  this  commit- 
tee. 

Chairman  Sasser.  Thank  you,  Mr.  Seal.  That's  a  suggestion  I 
think  is  very  helpful. 

We've  been  here  for  an  hour  and  a  half  this  morning  and  I  think 
we've  developed  some  very  helpful  and  informative  testimony.  If 
there's  anyone  else  here  who  would  wish  to  present  testimony, 
we'll  be  pleased  to  take  a  written  statement  and  make  it  part  of 
the  official  record. 

This  record  is  going  to  remain  open  for  a  period  of  at  least  45 
days,  because  I  anticipate  that  we  may  have  one  additional  hearing 
either  in  Washington  or  Atlanta.  It's  not  clear  yet  where  it  will  be 
at  the  present  time. 

Let  me  say  for  the  benefit  of  any  of  our  interested  spectators 
today  that  these  hearings  are  very  important  to  us,  important  to  us 
from  the  point  of  view  of  developing  direct  testimony  outlining 
what  some  of  the  problems  are  in  the  medicare  payment  system, 
documenting  for  the  record  the  problems,  and  also  suggesting  possi- 
ble remedies  for  some  of  the  problems  that  we  encounter. 

I  would  say  also  that  these  public  hearings  have  the  ability  to 
spread  the  word  to  medicare  beneficiaries  to  be  on  the  alert  for  pos- 
sible abuses  and  also  to  spread  the  word  to  the  unscrupulous  that 
their  views  and  their  activities  are  coming  under  scrutiny. 

One  last  question  I  think  I  ought  to  ask  you,  Mr.  Seal — I've  been 
reminded  by  our  good  staff  here — your  testimony  calls  for  addition- 
al funds  to  go  to  the  contractors  like  Equicor  to  combat  waste  and 
abuse  in  the  system.  Now,  your  request  comes  at  a  particularly 
good  time  because  the  Appropriations  Subcommittee  on  Labor  and 
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Health  and  Human  Services  is  going  to  be  discussing  this  very 
issue  in  just  a  few  weeks. 

Now,  you  state  that  every  dollar — ^you  stated  in  your  direct  testi- 
mony that  every  dollar  we  spend  for  medical  review  of  claims  will 
produce  a  savings  to  the  medicare  system  of  $17,  that  is,  a  return 
of  17  to  1.  Now,  that's  quite  impressive.  You  might  be  interested  in 
knowing  that  recent  General  Accounting  Office  testimony  suggests 
that  $14  can  be  saved  for  every  dollar  spent,  still  a  lot  of  money. 
How  can  we  save  so  much  money  simply  by  expending  funds  for 
additional  review  of  these  claims?  What  happens  when  your  con- 
tractor funds  are  frozen,  for  example?  Are  claims  delayed?  What 
sort  of  backlogs  accumulate?  I'm  giving  you  an  opportunity  now  to 
spread  on  the  record  all  of  your  problems  and  tell  us  how  we  can 
best  save  money. 

Mr.  Seal.  Well,  Senator  Sasser,  as  you  know,  there  are  two  parts 
to  payment  safeguards.  The  first  part  is  the  medicare  secondary 
payer  program.  That  is  where  the  beneficiary  may  have  other  in- 
surance that  should  be  the  primary  insurer  rather  than  medicare. 
Our  records  we  maintain  in  the  computer  system  and  through  the 
HCFA  common  working  file  system,  we  continually  update  this  to 
identify  the  beneficiaries  who  have  the  secondary  insurance.  We 
have  a  cost  avoidance  there  when  we  identify  this  and  we  send  the 
claim  back  and  say  that  insurance  should  pay  first  and  medicare 
will  pick  up  the  difference. 

The  second  part  of  that  is  where  we  don't  know  that  but  we  find 
that  on  the  after  fact.  We  go  after  that  money  to  recoup  that 
money.  That's  called  recoupment,  and  that's  a  savings  there. 

In  the  medical  review  area,  we  can  analyze  a  provider's  billing 
practice  and  we  can  compare  that  to  his  peers  through  our  screens 
that  we  were  talking  about  earlier.  If  it  appears  that  a  provider  is 
overutilizing  a  service,  we  attempt  first  to  educate  them  and 
change  that  aberrant  practice,  and  we  can  flag  that  particular  pro- 
vider s  records  in  the  computer  system,  thereby  giving  us  the  op- 
portunity to  scrutinize  those  claims  much  closer. 

Our  medical  director  then  works  with  the  professional  associa- 
tions to  assess  whether  or  not  we  should  cover  a  particular  new 
technology  and/or  new  drug  that  may  hit  the  market,  and  it  helps 
us  also  identify  through  that  mechanism  how  we  can  come  up  with 
a  reasonable  charge  for  that  particular  service. 

All  these  are  cost  avoidance  types  of  issues,  except  where  we  ac- 
tually peg  a  particular  provider  and  reduce  his  service,  and  that's 
where  we're  saving  money  there.  I  just  did  a  cursory  review  of  our 
fiscal  year  1992  budget  guidelines  received  from  HCFA,  and  fiscal 
year  1992,  if  that  budget  flies,  we  can  look  forward  to  build-up  of 
paper  claim  backlogs,  because  HCFA  is  now  pushing  to  electronic 
media  claims,  and  we  understand  how  electronic  media  claims — 
there  is  a  cost  savings  in  processing  those  claims,  but  as  funds — the 
way  they're  going  to  be  issued  in  1992,  it  will  necessitate  a  backlog 
of  claims  in  the  HCFA  claim  area. 

It's  also  interesting  to  note  that  HCFA,  in  their  post  guidelines 
for  the  fiscal  1992  budget  is  to  completely  eliminate  toll  free  lines 
for  beneficiary  inquiries.  This  is  going  to  increase  cost  in  the  long 
term  because  those  beneficiaries  now,  instead  of  calling  to  ask 
questions,  are  going  to  be  writing,  and  it's  much  more  difficult  to 
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handle  a  written  inquiry  than  it  is  a  telephone  inquiry.  If  they're 
not  going  to  be  writing  to  us,  they're  going  to  be  writing  to  your 
staff  and  all  the  other  Congressmen  and  Senators,  and  that's  going 
to  increase  the  workload  on  your  side. 

A  part  of  that  budget  proposal  for  fiscal  1992  is  that  we  submit 
in  some  areas  three  budgets,  for  example,  medical  inquiries,  what 
it  will  be  full  funding  without  toll  free  lines,  what  it  will  be  with  a 
20  percent  reduction,  and  what  it  would  be  with  a  65  percent  re- 
duction. The  same  applies  for  reviews  and  hearings,  what  full  fund- 
ing would  be,  what  20  percent  would  be,  and  what  55  percent  re- 
ductions would  be.  These  are  going  to  cause  backlogs  throughout 
the  organization.  As  I  said  earlier,  when  you  have  to  reduce  staff, 
reshift  the  human  resources  to  other  jobs  and  then  you  receive 
funding  later,  those  people  are  gone.  They're  not  sitting  out  there 
waiting  for  you  to  call  them  back  and  say,  ''Come  on  back.  We  need 
you."  We  need  those  people  to  stay  on  staff  right  now  because 
there  is  a  very  intense  training  period  they  have  to  go  through  to 
become  effective  and  make  us  operate  as  effective  carriers. 

That's  the  pitch.  Senator. 

Chairman  Sasser.  Well,  thank  you  very  much,  Mr.  Seal. 

In  closing,  let  me  say  that  we've  been  hearing  quite  a  bit  from 
suppliers  and  providers  who  worry  that  our  investigation  is  going 
to  reduce  the  amount  of  their  legitimate  reimbursement.  I  want  to 
emphasize  to  all  of  these  people  that  our  investigation  is  targeting 
only  the  unethical  suppliers,  and  we're  being  very  careful  not  to  do 
or  say  anything  that  could  be  to  the  detriment  of  legitimate  suppli- 
ers who,  as  I  said  at  the  outset,  are  in  the  overwhelming  majority. 
These  ethical  medical  equipment  suppliers  perform  a  very  worth- 
while service  in  communities  all  across  this  Nation.  I  do  believe 
that  we're  doing  them  a  favor  in  trying  to  root  out  those  who  are 
unscrupulous,  unethical,  and  I  appreciate  very  much  the  coopera- 
tion and  indeed  enthusiastic  support  that  we've  been  getting  from 
our  legitimate  medical  suppliers. 

As  you  saw  this  morning,  this  whole  investigation  began  as  a 
result  of  the  complaints  of  Mr.  Williams  and  Mr.  Taylor.  That  was 
the  beginning  of  this  whole  investigation  and  will  culminate,  we 
hope,  in  some  very  worthwhile  legislation  down  the  line. 

Mr.  Seal,  I  want  to  thank  you  and  your  colleague.  I  want  to 
thank  the  witnesses  from  the  Inspector  General's  Office.  Certainly, 
I  want  to  thank  Mr.  Williams  and  Mr.  Taylor  for  their  attendance 
here  this  morning  and  for  all  of  your  testimony.  It's  been  most 
helpful  to  us.  As  I  said  earlier,  we'll  keep  the  record  open  for  an 
additional  45  days  for  any  individual  who  wishes  to  submit  some 
written  testimony  to  be  considered  in  the  record. 

I  now  declare  these  hearings  closed. 

[Whereupon,  at  12:37  p.m.,  the  committee  was  adjourned.] 
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July   8,  ]991 

The    Honorable    James    R.  Sasser 
363   Russell    Senate    Office    Bui.  ldi.ng 
Washington,    D.    C.  20510-4201 

Dear    Senator  Sasser: 

"In    your    opening    statement    at  the 
June    17,    1991,    you    stated    that  we 
the    Medicare    Program    to  continue, 
in    Tennessee,    we    congratulate  you 
Medicare    fraud   and  abuse. 

The  majority  of  Home  Health  Care  Providers  in  Tennessee  are 
honest  business  people  provi(ling  quality  services  to  their 
clients.  A  recent  indictment  of  a  Tennessee  Home  Care  Provider 
is  described  as  the  largest  Medicare  fraud  and  abuse  case.  This 
case  leaves  a  cloud  over  the  industry  which  results  in  a 
devastating  impact  to  the  enti.  re  Rome  Health  Industry.  It  has 
been  several  months  since  the  indictment  described  above  was 
handed  down,  yet  it  seems  that  nothing  is  being  done  and  it's 
business   as  usual. 

For  the  record,  Home  Health  Care  Providers  in  Tennessee  support 
you  in  your  endeavors  of  ridding  unethical  players  from  the 
Medicare  Program.  We  do  feel,  however,  that  the  judicial  system 
•  moves  much  too  slowly  in  fraud  and  abuse  cases,  whi.  ch  places  the 
Medicare   Program   and   our    tax   dollars    at    unnecessary  risk. 

With  great  respect  we  are  asl'.  ing  for  your  assistance  in  removing 
the  black  cloud  from  our  Industry  by  expediting  fraud  and  abuse 
cases  in  the  legal  system.  Please  accept  our  offer  to  assist  you 
in   any   way    concerning    this    or    other    related.  Home    Care  issues. 

Sincerely  , 

Tennessee   Home   Care  Providers 
Enclosure 


Nashville    Medicare  Hearing, 
si.  mply    cannot    allow    abuse  of 
Ar.   Home    Health    Care  Providers 
for    your     strong    st  a.n  c  e  ..  on 
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WRITTEN  TESTIMONY 
OF 

MELISSA  PFOHL 


SENATE  BUDGET  COMMITTEE  HEARINGS 
MEDICARE  FRAUD   /  ABUSE 

JUNE   17,  1991 
NASHVILLE,  TENNESSEE 


Mr.   Chairman  and  members  of  the  Committee: 

I  am  pleased  to  submit  this  written  testimony  concerning 
fraud  and  abuse  in  the  Home  Medical  Equipment  industry. 
The  industry  supports  your  efforts  to  investigate  these 
activities  which  not  only  drain  the  National  Budget,  but 
also  puts  a  bad  light  on  the  HME  industry. 


I  am  Melissa  Pfohl,   Immediate  Past  President  of  the  Tennessee 
Home  Medical  Providers  Association.  Our  association  represents 
Home  Medical  Equipment  dealers  across  the  state  of  Tennessee 
who  are  engaged  in  the  provision  of  medical  equipment  to  the 
convalescing  patient   in  their  homes.  Our  members  pledge  to  a 
Code  of  Ethics  adopted  in  1988  and  strive  to  improve  the 
industry  by  adhering  to  the  same. 

The  primary  goal  of  the  HME  dealer  is  to  provide  quality 
equipment,   supplies,   and   , above  all,   services  to  each  qualified 
beneficiary  allowing  them  to  remain  in  their  home  as  long 
as  possible.   The  beneficiary  may  require  very  basic  equipment, 
such  as  a  walker,   or  technically  sophisicated  equipment,  such 
as  a  home  ventilator  for  life  support.   In  either  case,  pro- 
fessional and/or  trained  personnell  must  provide  the  delivery, 
set-up,   and  pat  lent /caregiver  instruction  to  assure  the  safe 
and  proper  use  of  the  equipment  to  assure  patient  and  caregiver 
safety  and  well-being.   Continuing  monitoring  of  the  compliance 
to  the  healthcare  plan  is  necessary  in  the  case  of  technical 
equipment  placement   in  the  home.  HME  dealers  provide  these 
services  to  assure  quality  care  for  these  beneficiaries.  While 
these  services  are  neither  mandated  by  nor  reimbursed  services, 
the  industry  has,    itself,   set  these  services  as  a  rnaasu^mont  of. 
our  commitment  to  the  continued  quality  of  care  to  be  received 
by  the  homebound  patient. 
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The  Health  Care  Finance  Administration  through     the  Medicare 
Program  has  made  available  the  HME  home  care  services,  hov/ever 
certain  areas  of  the  program  are  so  abscure  that  the  door  has 
been  opened  to  the  few  unscrupulous  dealers,  who  v/ould  for 
monetary  gain,   commit  unethical  and  potentially  illegal  acts. 
Our  association,   in  an  effort  to  continually  educate  and  alert 
our  membership,   did  in  June  of   1990  bring  to  the  attention 
of  our  Medicare  intermediary  the  potential  problems  associated 
v;ith  the  National  Ostomy  marketing  ploy  to  entice  our  members 
and  dealers  across  the  state  into  a  Medicare  claim  submission 
program  which  would  have  led  to  larger  reimbursements  for  services 
from  another  state.  Equicor,   our  intermediary,   submitted  the 
information  to  HCFA  and  subsequently  issued  the  letter  of  alert. 
While  the  carrier  or  forum  shopping  is  unethical,   the  door  had 
been  opened  for  this  company  to  reap  monetary  gain  from  the  system. 
Clearer,   more  defined     regulations  must  be  written  to  protect 
the  Medicare  program.   The  integrity  of  the  program  depends  on  the 
collaboration  of  the  government  and  the  HME  industry  in  a  search 
for  methods  and  legislation  to  curtail  abuses  and  unethical  prac- 
tices . 


The  first  step  in  this  collaboration  of  the  government  and  the 
industry  should  be  the  passage  of  the  NAMES ( Nat ional  Association 
of  Medical  Equipment  Suppliers)   legislation,    "Ethics  in  Home 
Medical  Equipment  Services  Reform  Act  of   1991".  This  would  the 
joint  proclamation  agianst  fraudulent  abuses  and  activities  and 
a  statement  of  the  commitment  by  the  government  and  industry  to 
protect  the  quality  of  care  in  the  home.   The  legislation  would 
further  set  a  standard  for  participation  in  the  program  while 
setting  in  motion  quality  assuraces  and  improvement  controls. 


The  second  step  in  this  collaboration  shold  be  the  establishment 
of  a  Medicare  Ethics  Advisory  Board  as  proposed  by  the  Pennslyvania 
Association  of  Medical  Suppliers ( PAMS ) .   This  Board  would  be  made 
up  of  members  of  the  industry  and  HCFA  representatives.   As  sounding 
mechanism  for  questions  concerning  fraud  and  abuse,   the  Board 
may  be  able  to  deter  errors  caused  by  misunderstanding  or  ignorance 
of  HCFA  regulations  and  guidelines. 


The  HME  industry  has  shown  a  v;illingness  to  work  with  the  govern- 
ment to  insure  program  integrity.    I  personally  would  welcome  the 
opportunity  to  appear  before  any  chosen  forum  or  to  consult  with 
the  committee  to  further  the  advancement  of  the  investigation  or 
implementation  of  legislation.   The  detemental  actions  of  the  few 
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unethical  providers  must  not  impede  the  provision  of  HME  services 
to  the  homebound  patient.  The  commitment  to  a  high  level  of  care 
and  services  must  be  protected  by  all  concerned  so  that  everyone 
will  benefit. 


Mr.   Chairman,   Committee  members  I  will  close  by  restating  my  dis- 
gust with  abuses  and  fraudulent  practices  which  undermine  the 
integrity  of  the  Medicare  program.  The  government  and  the  HME 
industry's  efforts  to  stop  this  drain  on  the  national  budget  will 
be  the  only  way  homecomings  will  be  possible.   Home  Healthcare  and 
the  HME  program  must  strive  to  maintain  its  role  as  the  practi- 
cal solution  to  high  costs  of  institutional  care.  Without  the 
medical  equipment  program,   care  for  the  homebound  patients  will  be 
jeopardized  and  above  all,   the  quality  of  life  forthe  patients 
will  be  diminished. 


Thank  you  for  this  opportunity  to  add  my  testimony  to  the  record. 
I  will  be     happy  to  assist  or  answer  any  questions  of  the  committee 
and  request  that  such  communication  become  a  part  of  the  official 
record  of  the  hearings. 


Contact : 

Melissa  Pfohl 
MP  Market  Consultants 
126  North  Main  Street 
Goodlettsville,   TN  37072 


(615)  851-1962 
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Written  comments  submined  to  the  Senate  Budget  Committee  by  Robert  M.  Zone,  M.D., 
Medical  Director,  Part  B  Medicare  carrier  for  the  state  of  Tennessee  and  an  employee 
of  EQUICOR,  a  CIGNA  company. 

Beneficiary  protection:  As  Congress  addresses  methods  of  controlling  fraud  and  abuse 
in  the  prescribing  of  durable  medical  equipment,  consideration  should  be  given  to  the 
current  vulnerability  of  Medicare  beneficiaries.  Regulations  prevent  the  delivery  of 
equipmenr  before  a  prescription" i^ obtained"  frdlti  physTcian.  H6wever,*lt  Is^hdt 
uncommon  to  find  that  there  is  a  direct  contact  between  the  supplier  and  the 
beneficiary  and  that  payment  has  been  made  before  a  physician  prescription  is 
requested.  The  beneficiary  has  often  used  dearly  needed  funds.  Medicare  will  not 
even  partially  reimburse  the  beneficiary  when  either  the  physician  refuses  to  write  a 
prescription  (based  on  a  perceived  lack  of  medical  necessity)  or  the  Medicare  carrier 
denies  payment  (for  the  same  reason).  In  an  era  of  agressive  direct  DME  promotion, 
we  have  become  aware  of  a  S3000  whirlpool  bath  installation  paid  for  by  a  beneficiary 
with  osteoarthritis  and  with  subsequent  denial  by  Medicare  based  upon  consultation 
with  arthritis  specialists.  I  would  ask  that  Congress  address  the  possibility,  in  the  case 
of  Medicare  beneficiaries,  of  preventing  not  only  the  delivery  of  durable  equipment 
before  the  physician's  writing  of  a  prescription,  but  also  the  preventing  an  obligation 
of  beneficiary  funds.  In  certain  items  of  equipment  designated  as  abuse  prone,  the 
obligation  of  a  beneficiary's  funds  should  pend  on  Medicare  approval. 
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Physician  Responsibility:  The  physician  prescription  ultimately  is  the  basis  for  Medicare 
payment  for  durable  medical  equipment.  Physicians  are  sincere  in  their  desire  to 
provide  the  best  possible  care  for  their  patients.  As  a  Medicare  carrier,  we  are  working 
with  the  professional  organizations  in  Tennessee  to  emphasize  the  physician's  role  in 
beneficiary  education  and  prevention  of  abuse  by  the  accurate  completion  of  needed 
certifications  of  medical  necessity  for  durable  medical  equipment.  The  physician  also 
has  a  role  in  educating  beneficiaries  on  the  concept  of  medical  necessity  and  the  need 
to  use  caution  in  becoming  obligated  for  equipment  that  Medicare  may  not  approve. 
Some  Medicare  carriers  are  participating  with  consumer  groups  in  "Ask  Your  Doctor 
First"  campaigns. 

Carrier  Variability:  Medicare  was  originally  established  with  an  emphasis  upon  the 
region  variations  in  medical  practice.  Each  carrier  was  given  the  role  of  developing 
policies  which  reflected  these  variations.  In  the  following  25  years  of  the  Medicare 
program,  the  variations  have  created  concerns  for  physicians,  suppliers,  and  Congress. 
For  the  last  2  1/2  years,  Medicare  carriers  have  been  required  to  have  a  medical 
director.  It  is  the  responsibility  of  these  medical  directors  to  work  closely  with  the 
physicians  and  providers  in  developing  policies.  HCFA  has  had  5  National  Medical 
Director  Conferences  for  the  purpose  of  providing  education  on  Medicare  regulations 
and,  in  addition,  allowing  a  sharing  of  policies  and  the  obtaining  of  medical  director 
input  into  the  establishment  of  national  Medicare  policy.  HCFA  is  in  the  process  of 
establishing  a  national  database  of  carrier  policies  for  the  medical  directors.  There  is 
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already  evidence  that  carrier  variabilitjr  is  greatly  diminishing.  Medical  directors  are  also 
members  of  HCFA  Technical  Advisory  Groups  which  assist  in  the  establishment  of 
national  Medicare  policy. 

Sanction  Program:  The  current  ability  of  Medicare  carriers  to  effectively  take  action 
on  cases  of  abuse  is  very  limited.  When  a  provider  is  demonstrated  to  have  an  abusive 
pattern  of  providing  excessive  and/or  unnecessary  services,  the  carrier's  ability  to 
influence  that  behavior  is  handicaped.  When  assignment  for  the  service  has  been 
taken,  a  recoupment  of  payments  may  be  made.  However,  when  assignment  has  not 
been  taken,  threat  of  sanction  is  the  principle  tool  available.  It  has  been  my 
observation  that  cases  referred  for  Civil  Monetary  Penalties  and  Sanctioning  are  subject 
to  great  delay.  At  the  same  time,  the  Medicaid  program  is  able  to  move  more  rapidly 
and  effectively  in  controlling  abuse.  A  study  of  these  programs  may  indicate  a  need 
to  delegate  some  of  these  functions  to  the  carriers. 
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WASTE  AND  ABUSE  IN  MEDICARE  PAYMENTS 
FOR  MEDICAL  EQUIPMENT  AND  SUPPLIES 


THURSDAY,  JULY  25,  1991 

U.S.  Senate, 
Committee  on  the  Budget, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  11:06  a.m.,  in  room 
SD-608,  Dirksen  Senate  Office  Building,  Hon.  Jim  Sasser  (chair- 
man of  the  committee)  presiding. 

Present:  Senators  Sasser,  Exon,  Conrad,  Domenici  and  Bond. 

Staff  present:  Larry  Stein,  staff  director;  John  Callahan,  deputy 
staff  director;  and  Kathleen  Deignan,  assistant  director  for  human 
resources. 

For  the  minority:  G.  William  Hoagland,  staff  director;  and  Jim 
Capretta,  senior  analyst  for  social  security  and  health. 

OPENING  STATEMENT  OF  CHAIRMAN  SASSER 

Chairman  Sasser.  The  committee  will  come  to  order. 

This  morning,  we  are  continuing  our  hearings  on  waste  and 
abuse  in  medicare  payments  for  medical  supplies  and  equipment. 
We  have  a  quite  busy  morning  in  the  Senate  this  morning,  and  a 
number  of  members  of  the  committee  are  appearing  before  other 
committees.  Senator  Grassley,  who  is  to  appear  here  this  morning, 
is  testifying  before  the  Rules  Committee,  and  I  am  advised  he  will 
be  here  shortly  and  we  have  been  advised  to  go  ahead  with  the 
hearings  in  anticipation  of  his  arrival. 

We  have  already  taken  testimony  on  the  subject  of  abuse  in  med- 
icare payments  for  medical  supplies  and  equipment  from  several 
sources.  These  sources  allege  significant  abuse,  and  they  outline  a 
problem  that  is  costing  the  American  taxpayer  literally  tens  of  mil- 
lions of  dollars.  I  think  any  waste  in  Government,  and  particularly 
waste  which  contributes  to  driving  up  health  care  costs,  is  of  great 
concern  to  the  American  public. 

As  recently  as  last  week,  the  Comptroller  General,  Mr.  Bowsher, 
testified  that  health  costs  are  still  rising  dramatically.  We,  here  in 
the  United  States,  pay  almost  $2,500  per  capita  in  health  care  costs 
every  year.  Whereas  our  friends  across  the  border,  in  Canada,  pay 
about  $1,500  a  year  per  capita  on  health  care  costs.  And  in  the 
other  industrialized  western  nations,  it  goes  down  from  that  figure. 
The  British  pay  somewhere  in  the  neighborhood  of  about  $860  per 
year  on  a  per  capita  basis  for  health  care. 

Now,  the  worst  part  is  that  even  though  we  pay  substantially 
more  per  capita  on  health  care  costs  than  any  other  nation  in  the 
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modern,  industrialized  western  world,  our  health  costs  are  also  in- 
flating much  faster  than  in  any  other  country. 

Now,  since  beginning  these  hearings  we  have  received  literally 
hundreds  of  letters  from  constituents  in  my  State  of  Tennessee, 
and,  indeed,  from  Americans  all  across  the  country  as  our  hearings 
have  been  given  widespread  attention  in  the  national  media. 

The  letters  we  get  indicate  that  the  people  are  simply  fed  up. 
They  are  fed  up  with  huge  bills  for  health  care,  in  general;  and 
they  are  fed  up  with  what  they  see  as  billing  for  unnecessary  serv- 
ices. 

Now,  this  Committee  on  the  Budget  certainly  has  a  role  and  a 
responsibility  in  seeing  that  Federal  dollars  are  spent  as  efficiently 
as  possible,  and  that  is  what  this  hearing  is  about  today.  Today  we 
will  be  hearing  from  a  witness  who  will  detail  how  one  entrepre- 
neur has  managed  to  organize  a  complicated  network  of  compa- 
nies— some  consisting  of  no  more  than  a  telephone  and  a  fax  ma- 
chine— for  the  sole  purpose  of  billing  medicare  for  certain  supplies 
and  equipment.  In  other  words,  this  company's  business  is  billing 
medicare  and  nothing  else. 

Supplies,  we  will  learn,  are  delivered  to  nursing  homes,  but  in 
many  cases  these  supplies  may  not  be  needed,  and  may  not  even  be 
used.  And,  at  each  link  in  the  chain,  the  price  to  medicare  is  in- 
creased and  the  profits  can  be  huge. 

In  some  cases,  it  would  appear  that  the  nursing  homes  are  un- 
witting participants  in  these  schemes,  and  are  simply  being  taken 
advantage  of  by  unscrupulous  middle  men.  But,  in  other  instances 
we  are  told,  nursing  homes  receive  questionable  payments,  which 
are  based  on  the  amount  of  the  supplies  that  are  delivered  to  them. 

Our  first  witness  this  morning,  who  will  explain  this  operation  to 
us,  was  formerly  a  regional  salesman  for  a  company  acting  as  a 
third-party  medicare  billing  agent;  acting  as  a  third-party  medicare 
billing  agent  for  nursing  homes  in  a  number  of  States.  Mr.  Marty 
Nordland  will  be  appearing  before  this  committee  under  subpoena. 

We  will  also  hear  from  Dr.  Gail  Wilensky,  the  Administrator  of 
the  Health  Care  Financing  Administration.  And  now  that  we  have 
a  fair  idea  about  the  problems  of  medicare  waste  in  this  area,  I 
think  it  is  time  we  started  focusing  on  solutions,  and  that  is  why 
we  have  asked  Ms.  Wilensky,  representing  HCFA  to  appear  here. 

I  might  say,  for  the  benefit  of  Committee  members,  our  Commit- 
tee staff  and  that  of  HCFA  have  been  meeting  to  discuss  various 
solutions  to  this  problem.  We  look  forward  to  hearing  from  Dr.  Wi- 
lensky because  I  know  she  is  just  as  anxious  as  I  am  to  end  these 
abuses,  and  to  make  sure  that  the  medicare  system  is  run  as  effi- 
ciently and  as  fairly  as  possible. 

We  will  also  hear  from  a  representative  of  the  newly-founded 
Council  of  Nursing  Home  Suppliers. 

Before  turning  to  our  first  witness,  this  morning,  we  have  been 
joined  by  a  number  of  Committee  members  and  I  will  turn  to  Sena- 
tor Bond  for  any  statement  or  observations  he  might  wish  to  make 
at  this  time. 

Senator  Bond. 

Senator  Bond.  Thank  you,  Mr.  Chairman. 

I  want  to  save  some  of  my  statements  and  comments  for  a  little 
bit  later  on.  We  commend  you  for  calling  this  hearing.  Obviously 
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there  are  some  very  serious  issues  that  we  need  to  address  and  we 
look  forward  to  hearing  what  the  witnesses  have  to  say  about 
them. 

Chairman  Sasser.  Thank  you,  Senator  Bond. 
Senator  Exon. 

Senator  Exon.  Mr.  Chairman,  I  have  no  opening  statement.  I 
want  to  compliment  you  for  calling  this  hearing.  I  think  this  is 
something  that  we  just  have  got  to  get  into  more  than  we  have  and 
I  am  very  much  looking  forward  to  the  testimony  of  our  witnesses 
today. 

Chairman  Sasser.  Thank  you,  Senator  Exon. 
Senator  Conrad. 

Senator  Conrad.  Mr.  Chairman,  in  the  interest  of  getting  to  the 
witnesses,  I,  too,  will  hold  off  on  any  statement  and  I  would  join  in 
thanking  you  for  holding  this  hearing. 

Chairman  Sasser.  Thank  you,  very  much. 

Our  first  witness  this  morning  will  be  Mr.  Martin  Nordland.  If 
you  would  come  forward,  please,  and  take  your  place  at  the  witness 
table?  For  the  benefit  of  my  colleagues,  and  those  in  the  hearing 
room,  I  would  say  that  Mr.  Nordland  is  a  former  sales  representa- 
tive for  a  supply  company,  a  medical  supply  company,  and  he  is  ap- 
pearing before  this  committee  this  morning  pursuant  to  a  subpoena 
duly  issued  by  the  committee  commanding  his  presence. 

I  would  note,  however,  that  Mr.  Nordland  has  been  extremely  co- 
operative with  our  staff.  And  has  done  very  much  to  improve  our 
understanding  of  the  medicare  abuse  which  he  will  detail  today  for 
the  benefit  of  the  committee. 

Mr.  Nordland,  if  you  will  stand,  I  would  like  to  put  you  under 
oath  at  this  time? 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you,  God? 

Mr.  Nordland.  I  do,  sir. 

Chairman  Sasser.  Thank  you,  Mr.  Nordland. 

You  may  proceed.  I  understand  you  have  a  brief  statement,  and 
then  we  will  proceed  to  the  questions. 

TESTIMONY  OF  MARTIN  NORDLAND,  FORMER  SUPPLY  COMPANY 
SALES  REPRESENTATIVE 

Mr.  Nordland.  Thank  you,  very  much. 

My  name  is  Martin  Nordland,  and  I  have  over  15  years'  experi- 
ence in  the  health  care  industry  related  to  hospital  administration, 
CON  certification,  physician  recruiting,  and  all  forms  of  reimburse- 
ment— CHAMPUS,  medicare,  medicaid,  and  particularly  third- 
party  billing. 

Chairman  Sasser.  Now,  Mr.  Nordland,  you  are  appearing  here 
this  morning  pursuant  to  a  subpoena,  is  that  correct? 
Mr.  Nordland.  Yes,  sir,  I  am. 

Chairman  Sasser.  And  you  have  been  discussing  this  whole  prob- 
lem, I  think,  with  the  staff  of  the  Budget  Committee  over  a  period 
of  days.  Would  you  tell  us  by  way  of  background  how  you  got  in- 
volved with  the  company  you  were  working  with,  and  why  you  quit 
working  for  them  in  the  medical  supply  business? 


204 


Mr.  NoRDLAND.  Yes,  sir.  I  was,  like  I  said,  I  was  in  hospital  ad- 
ministration at  the  time  that  I  was  recruited,  and  a  relation  of  a 
friend  of  mine  that  I  have  known  in  the  business  and  that  I  have 
worked  in  the  hospital  business  with  had  gone  with  this  third-party 
company  and  had  been  talking  to  me  about — you  know,  it  is  a  tre- 
mendous way  to  make  a  lot  of  money  as  a  sales  person. 

Chairman  Sasser.  Was  your  friend  making  a  lot  of  money  in  the 
third-party  billing  business? 

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Now,  did  he  induce  you  to  go  with  the  compa- 
ny that  you  ultimately  went  with? 
Mr.  NoRDLAND.  Yes,  sir,  he  did. 

Chairman  Sasser.  How  long  did  you  work  for  that  company? 

Mr.  NoRDLAND.  I  started  with  that  company  in  March  of  1990 
and  I  officially  left  that  company  in  May  of  1991.  However,  I  did 
not  represent  that  company  in  any  form  since  December  15th, 
1990. 

Chairman  Sasser.  Now,  did  you  have  a  set  salary  or  did  you 
work  for  commission  or  did  you  work  on  bonuses  or  how  were  you 
compensated? 

Mr.  NoRDLAND.  Senator,  I  worked  on  a — I  worked  for  a  guaran- 
teed amount  of  money  a  month  and  then  also  was  guaranteed,  or 
promised  commissions  and  bonuses.  And  if  I  was  paid  the  amount 
of  money  that  was  due  me,  I  would  have  made  over  $250,000  in  9 
months. 

Chairman  Sasser.  Now,  what  were  your  responsibilities  and 
what  was  your  job  description? 

Mr.  NoRDLAND.  My  responsibility,  I  was  strictly  a  marketing  rep- 
resentative. And  basically  what  I  did,  I  was  responsible  for  contact- 
ing— when  the  company  was  particularly  doing  third-party  billing 
for  Part  B  recipients  that  were  not  in  nursing  homes,  of  course  we 
worked  through  DME  dealers  and  pharmacies  

Chairman  Sasser.  Now,  when  you  say,  DME,  these  are  

Mr.  NoRDLAND.  DME,  sir. 

Chairman  Sasser.  DME,  these  are  sort  of  terms  of  art,  and  would 
you  explain  what  they  mean? 

Mr.  NoRDLAND.  Durable  medical  equipment. 
Chairman  Sasser.  All  right. 

Mr.  NoRDLAND.  And  we  would  work  through  them  and  try  to 
find  dealers  and  tell  them  that  we  had  a  program  that  would  allow 
their — in  particular,  their  ostomates — a  chance  to  get  ever3^hing 
that  they  needed  at  no  cost  to  the  patient  and  no  cost  to  the  dealer. 
It  was  good  for  the  dealer  from  the  standpoint  that  he  could  re- 
ceive a  tremendous  amount  of  profits,  it  would  increase  his  sales. 

Chairman  Sasser.  When  you  say,  the  dealer,  you  are  talking 
about  the  nursing  home? 

Mr.  NoRDLAND.  No,  sir,  in  this  case  it  would  have  been  the  DME 
dealer  or  a  pharmacy. 

Chairman  Sasser.  Right. 

Mr.  NoRDLAND.  The  second  phase  of  the  program,  of  course,  and 
the  number  one  reason  that  the  program  was  for  the  nursing  home 
industry. 

Chairman  Sasser.  Right. 
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Mr.  NoRDLAND.  But  the  company  that  I  worked  for  realized  that 
if  you  could  do  this  for  patients  in  a  nursing  home,  Part  B  patients 
in  a  nursing  home,  you  certainly  could  turn  around  and  do  it  for 
those  home-bound  patients  that  were  Part  B-eligible  and  walked 
into  the  pharmacy. 

Chairman  Sasser.  Could  you  push  that  microphone  just  a  little 
bit  away  from  you,  Mr.  Nordland,  it  is  picking  you  up  just  a  little 
too  much. 

Now,  let  me  just  see  if  I  understand  this.  Now,  what  kind  of  com- 
pany were  you  working  for? 

Mr.  Nordland.  I  worked  for  a  strictly  third-party  billing  compa- 
ny and  that  is  all  they  did. 

Chairman  Sasser.  Now,  what  is  a  third-party  billing  company? 

Mr.  Nordland.  Senator,  basically  what  a  third-party  billing  com- 
pany does  is  exactly  what  it  says.  It  is  what  the  term  is,  they  are  in 
business  to  bill  medicare  for  supplies  that  are  used  by  Part  B  re- 
cipients. 

Chairman  Sasser.  So  if  I  am  operating  a  nursing  home,  you 
would  call  on  me  to  sell  me  supplies,  is  that  correct? 

Mr.  Nordland.  Yes,  sir,  I  would  call  on  you  and  ask  you  to  allow 
me  to  bill  the  patients,  to  accept  assignment  and  bill  the  patients 
that  were  Part  B  patients  in  your  nursing  home. 

Chairman  Sasser.  So  you  would  call  on  me;  you  would  sell  me 
supplies  and  you  would  take  an  assignment  

Mr.  Nordland.  Yes,  sir. 

Chairman  Sasser  [continuing].  For  the  nursing  home  so  that  you, 
in  turn,  could  bill  medicare? 
Mr.  Nordland.  Yes,  sir. 

Chairman  Sasser.  Now,  would  you  be  representing  the  third- 
party  biller? 
Mr.  Nordland.  Not  directly.  Senator. 

Chairman  Sasser.  What  would  happen  to  that,  how  would  the 
chain  work?  Explain  to  us  how  the  supplies  would  get  to  the  nurs- 
ing home  and  then  after  they  got  to  the  nursing  home,  how  the 
billing  chain  worked? 

Mr.  Nordland.  Well,  Senator,  that  is  an  interesting  question. 
There  are  several  ways  it  could  be  done.  In  the  particular  instance 
the  way  my  former  company  functioned,  first  of  all,  I  did  not  di- 
rectly represent  that  company.  I  had  the  States  of  Arkansas  and 
Tennessee.  And  had  I  worked  directly  for  that  company  then  I 
would  be  violating  point  of  sale  if  I  were  an  employee  of  that  com- 
pany. So  what  I  did  I  worked  for  a  marketing  company  that  repre- 
sented solely  this  particular  third-party  biller. 

Chairman  Sasser.  Now,  in  representing  the  marketing  company, 
was  that  a  device  to  evade  breaking  the  law? 

Mr.  Nordland.  Yes,  sir,  it  was.  You  know,  that  is  one  of  the 
loopholes  that  exists.  What  I  was,  was  a  self-employed  individual 
and  I  worked — I  guess  the  best  term  I  could  use  would  be  an  inde- 
pendent manufacturer's  rep,  but  all  I  repped  was  the  Part  B  com- 
pany, period. 

Chairman  Sasser.  All  right. 

And  you  would  go  around  and  sell  them  supplies.  And  what 
would  be  the  inducement  that  you  would  offer  to  get  the  nursing 
home  to  buy  the  supplies? 
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Mr.  NoRDLAND.  Senator,  I  actually  did  not  sell  the  supplies,  sir. 
What  I  would  do  is  that  I  would  go  in  and  try  to  get  the  assign- 
ment of  benefits  for  the  patients  and  the  company  I  represented 
would  see  to  it  that  they  got  the  supplies  that  were  necessary. 

I  actually  had  no  idea  how  they  were  billing,  and  to  be  very 
honest  with  you  is  one  of  the  reasons  I  left  that  company.  When  I 
saw  how  they  were  billing  it,  when  it  came  back  to  me  and  I  saw 
the  abuse  of  the  system,  like  I  said,  because  of  the  time  I  had  spent 
in  hospital  administration,  I  mean  it  is  appalling  what  happens. 

What  happened  basically  for  the  nursing  home  is  once  the  ad- 
ministrator would  allow  us  to  come  in  and  bill  for  his  patients,  we 
would  come  in  and  sit  down  and  work  with  the  director  of  nursing, 
and  go  through  the  chart,  first  of  all  on  the  Part  B  patients;  ascer- 
tain that  the  patient  did  have,  in  fact,  a  Part  B  number — it  did  us 
no  good  if  they  had  no  Part  B  number  

Chairman  Sasser.  That  is  a  number  that  you  used  to  bill  medi- 
care? 

Mr.  NoRDLAND.  Yes,  sir.  It  is  usually  the  patient's  social  security 
number,  followed  by  a  letter,  depending  upon  what  the  situation 
was  and  what  States  you  were  doing  it  in. 

Chairman  Sasser.  Right. 

Mr.  NoRDLAND.  So  what  we  would  do  is  that  we  would  go 
through  that  chart  and  look  for  physician  documentation — if  it  was 
a  urological  patient,  a  ''trach"  patient,  an  ostomy  patient — we  as- 
certained, that  in  fact,  a  physician  did  order  certain  supplies  and 
certain  products  for  them  and  then  we  would  tell  them — the  com- 
pany that  I  worked  for  did  the  billing  out  of  the  State  of  Pennsyl- 
vania. And  the  State  of  Pennsylvania's  parameters  and  allowables 
are  unlimited  as  long  as  the  physician  will  sign  for  it. 

Chairman  Sasser.  When  you  say,  their  parameters  and  allowa- 
bles are  unlimited,  what  does  that  mean? 

Mr.  NoRDLAND.  Well,  Senator,  basically  that  means  that  they 
can  get  any  one  of  the  Part  B  supplies.  There  is  no  limit  to  it. 

For  instance,  the  State  of  Tennessee  and  the  State  of  Arkansas 
you  are  allowed  two  catheter  drain  bags,  that  is  all  the  carrier  will 
reimburse.  In  the  State  of  Pennsylvania,  it  is  unlimited,  you  can 
have  10  or  15.  It  is  a  win-win  situation. 

Chairman  Sasser.  Now,  what  you  do,  if  I  understand  it,  you  went 
to  a  nursing  home  in  Tennessee  or  Missouri  or  Nebraska,  and  they 
would  have  a  limitation  on  how  many  catheter  bags  that  you  could 
provide  a  patient  per  month  or  per  day? 

Mr.  NoRDLAND.  Per  month,  sir. 

Chairman  Sasser.  Per  month.  And  if  they  had  a  limitation  of 

two,  you  could  sell  10  or  20  bags  

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser  [continuing].  And  then  your  third-party  billing 
company  would  take  that  bill  from  Tennessee  or  Missouri  or  Ne- 
braska, for  the  patient,  and  present  it  to  be  paid  in  Pennsylvania? 

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Which  had,  as  you  say,  unlimited  allowables? 
Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Well,  why  was  Pennsylvania  unlimited  and 
other  States  limited? 
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Mr.  NoRDLAND.  That  is  an  interesting  question,  Senator.  First  of 
all,  the  carriers  and  the  intermediaries  in  every  State  are  private 
insurance  companies  and  they  are  in  business  to  make  money.  And 
each  one  of  the  carriers  or  intermediaries  in  each  State  is  paid  be- 
tween $5  and  $7.50  for  every  claim  that  is  filed. 

So  in  the  State  of  Pennsylvania,  where  ever3rthing  is  unlimited — 
albeit,  I  think  the  State  of  Pennsylvania  needs  credit  because  they 
really  provide  the  system  the  way  it  should  be  done — there  should 
be  no  limit  to  the  product  that  a  patient  needs  medically  if  a  physi- 
cian will  order  it. 

But  Pennsylvania  happens  to  be  one  of  the  only  States  or  the 
best  State  for  billing  all  of  Part  B  products.  But  the  carrier  in  the 
State  of  Pennsylvania  has  some  antiquated  codes  and  they  allow  a 
third-party  billing  company  in  that  State  to  go  ahead  and  bill  for 
whatever  they  want.  In  other  words,  they  do  what  they  call,  un- 
bundling. They  do  unbundling  in  the  term  of  ostomy  products,  in 
particular. 

Chairman  Sasser.  Now,  explain  to  us  how  unbundling  works. 

Mr.  NoRDLAND.  Well,  Senator  in  the  State  of  Pennsylvania  there 
are  probably  17  or  20  codes  for  ostomy  supplies.  And  back  in  the 
old  days  before  companies  like  Hollister  and  Comvotech  put  togeth- 
er an  ostomate's  product  in  one  package  where  they  got  the  stoma, 
the  flange,  in  one  package  that  may  cost,  on  a  retail  basis,  say, 
$100.  Pennsylvania  allows  you  to  go  ahead  and  bill  for  the  flange 
separately,  the  paste  separately,  the  pouch  separately,  the  wings 
separately.  And  my  former  company,  hey,  it  was  in  the  system,  so 
why  not  bill  for  it  separately?  Even  though  it  could  have  been  cov- 
ered under  one  code,  let  us  bill  seven  or  eight  different  codes  so 
that  we  can  get  the  maximum  amount  of  money  that  medicare  will 
allow  us  to  get. 

Chairman  Sasser.  We  have  used  the  analogy  before,  it  would  be 
like  buying  a  new  car,  but  buying  it  part-by-part. 
Mr.  NoRDLAND.  Sir,  exactly. 

Chairman  Sasser.  So  in  a  sense  you  could  end  up  paying 

$120,000  for  a  Chevrolet  if  you  bought  it  part-by-part  

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser  [continuing].  Rather  than  buying  the  whole 
car. 

Mr.  NoRDLAND.  Correct. 

Chairman  Sasser.  So  you  would  take  the  ostomy  kit  and  just 

take  it  apart  and  bill  for  each  one  of  the  separate  parts  

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser  [continuing].  And  that  would  be  called,  unbun- 
dling? 

Mr.  NoRDLAND.  Yes,  sir,  it  is. 

Chairman  Sasser.  Even  though  the  patient  or  the  nursing  home 
would  be  getting  the  whole  bundle  together? 
Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Now,  will  you  give  us  an  overview  of  how  the 
system  worked?  For  example,  using  one  item,  let  us  say  a  wound 
care  kit.  I  am  told  that  is  a  little  kit  you  use  for  treating  bed  sores, 
with  nursing  home  patients. 

Mr.  NoRDLAND.  Yes,  sir.  That  is,  the  wound  care  kit  is  a  very  in- 
teresting— it  allows  us,  as  marketing  people,  to  go  into  nursing 
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homes,  particularly  in  the  south,  and  talk  to  them  about  their  de- 
cubitus, or  their  wound  care  patients. 

And  medicare,  in  the  State  of  Pennsylvania,  allows  reimburse- 
ment for  wound  care  kits,  if  it  is  a  stage-three  or  stage-four  decubi- 
tus wound,  as  long  as  it  has  been  surgically  debrided.  Well,  the 
days  when  the  physician  actually  goes  into  the  nursing  home  any 
more  and  takes  his  scalpel  in  and  debrides  a  patient  are  slim  and 
none.  Although  he  puts  it  in  the  record,  let  us  do  this,  basically 
what  he  ends  up  doing  is  telling  the  nurse,  I  want  you  to  cut  the 
tissue  away  and  save  the  tissue  and  let  us  try  and  get  rid  of  this 
decubitus  patient. 

Well,  the  only  State  that  I  know  of  today  that  still  reimburses 
for  wound  kits  is  the  State  of  Pennsylvania.  And  for  example,  you 
are  allowed  one  wound  care  kit,  Q-shift,  or  one,  you  know,  three  a 
day.  You  know,  if  a  patient  has  one  stage-three  decubitus,  they  can 
get  three  wound  care  kits  a  day,  that  is  90  a  month.  In  the  State  of 
Pennsylvania  you  are  allowed  to  bill  $30  a  kit.  If  you  take  the  20 
percent,  or  just  take  the  assignment,  that  is  $24  a  kit. 

In  my  particular  company,  not  only  were  they  doing  that,  but 
they  also  owned  the  company  that  put  together  the  wound  care  kit. 
So  they  are  netting  about  $20.  Actually  to  a  distributor  that  was 
doing  this,  it  is  worth  $112.50  a  month  per  patient,  just  on  the 
wound  care  kits  alone.  And  that  is  only  if  you  pay  them  $1.75 
profit  on  a  wound  care  kit.  In  the  meantime,  the  third-party  biller 
is  making.  Senator,  he  is  making  on  just  one  patient,  three  times  a 
day,  the  third-party  billing  company  is  netting  $1,912.50  a  month. 

My  particular  company  used  60,000  wound  care  kits  a  month, 
that  is  over  $1,200,000  net  profit  a  month,  just  in  wound  care  kits. 

Chairman  Sasser.  Now,  the  staff  has  furnished  me  a  wound  care 
kit  here  and  it  appears  to  consist  of  two  latex  gloves,  and  some  al- 
cohol swab  sticks,  a  piece  of  adhesive  tape,  and  some  iodine  and 
some  other  swab  sticks,  and  some  gauze.  And  how  much  were  you 
billing  per  kit  for  these  things? 

Mr.  NoRDLAND.  $30,  Senator. 

Chairman  Sasser.  That  was  $30  and  your  firm  was  making  over 
$1  million  a  month  off  of  these? 
Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  How  much  does  it  cost  to  make  this  wound 
care  kit? 
Mr.  NoRDLAND.  About  a  dollar. 
Chairman  Sasser.  About  a  dollar? 
Mr.  NoRDLAND.  Yes,  sir. 

Actually  the  wound  care  kits  that  they  present  to  the  nursing 
homes  are  a  little  bit  more  sophisticated  than  the  one  that  you 
have;  in  the  terms  that  they  have  an  abdominal  pad,  one  safety 
pin,  one  sharp  blunt  scissors — which,  of  course,  they  are  like  kids 
used  to  get  in  nursery  school,  you  can  throw  those  away — eight 
gauze  sponges,  one  PVP  swab  stick,  one  forceps  plastic,  one  four- 
inch  gauze  strip  which  was  generally  stretch,  one  roll  of  tape,  one 
waste  bag  with  tie,  one  polymer  lined  sterile  field  which  basically 
is  just  a  pad  that  you  lay  out  to  do  the  sterile  field,  and  two  pairs 
of  gloves.  Senator,  one  pair  to  take  the  old  wound  off,  and  one  new 
pair  to  put  the  new  one  on. 
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Chairman  Sasser.  And  the  bilHng  to  medicare  was  done  princi- 
pally through  the  Pennsylvania  carrier,  is  that  right? 
Mr.  NoRDLAND.  Oh,  yes,  sir. 

Chairman  Sasser.  Because  the  carrier  there  would  pay  for  as 
many  wound  care  kits  

Mr.  NoRDLAND.  No,  sir,  they  did  have  a  limit  on  the  wound  care 
kits,  Pennsylvania. 

Chairman  Sasser.  How  many  was  that? 

Mr.  NoRDLAND.  Three  a  day  per  wound. 

Chairman  Sasser.  Three  a  day? 

Mr.  NoRDLAND.  I  have  seen  patients  in  nursing  homes  that  got 
45  kits  a  day.  Senator. 
Chairman  Sasser.  Good  grief,  45  kits  for  bed  sores? 
Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Forty-five  wound  care  kits  a  day. 
Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Well,  now  from  your  description,  it  sounds 
like  nursing  homes  are  involved  in  these  arrangements  primarily 
because  they  are  an  obvious  source  of  medicare  patients.  In  other 
words,  that  is  where  the  patients  were,  in  the  nursing  homes? 

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  Having  said  that,  we  have  heard  allegations  of 
cash,  or  in-kind  free  supplies,  being  given  to  nursing  homes  as  an 
inducement  for  their  business.  Do  you  have  knowledge  of  such  cash 
payments  or  free  supplies  being  given  to  nursing  homes? 

Mr.  NoRDLAND.  Yes,  I  do. 

Chairman  Sasser.  Well,  tell  us  about  that  and  tell  us  what  does 
the  payer  of  the  kickback  get  in  return? 

Mr.  NoRDLAND.  That  varies  between  third-party  billing  compa- 
nies. The  interesting  thing  about  third-party  billing  companies,  a 
little  history  is,  that  about  1975  or  1976  it  became  very  profitable 
for  somebody  to  open  up  a  company  and  become  a  third-party 
biller.  And  originally  when  it  was  done  it  may  have  only  been  four 
or  five  companies  that  did  it. 

Chairman  Sasser.  When  you  say,  a  third-party  biller,  you  say  all 
that  this  company  does  is  just  bill  medicare? 

Mr.  NoRDLAND.  That  is  all  they  do.  Senator. 

Chairman  Sasser.  It  just  sends  them  the  bill? 

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  All  right. 

Mr.  NoRDLAND.  And  it  gets  rather  sophisticated  after  that,  arid  it 
has  gotten  to  be  very  complicated  and  it  has  gotten  to  be  very  com- 
petitive. And  when  a  business  becomes  competitive,  now  you  start 
offering  people  an  inducement  to  do  business  with  you. 

So  when  I  am  sitting  there  talking  to  a  nursing  home  owner,  and 
I  am  talking  about  an  owner,  not  necessarily  an  individual  nursing 
home,  because  I  still  do  not  think  that  individual  nursing  homes 
really  understand  the  system.  And  I  certainly  do  not  believe,  in  the 
majority  of  cases,  that  nursing  home  administrators,  you  know,  are 
knowingly  participating  in  this.  Usually  the  people  that  are  partici- 
pating in  the  kickback  are  nursing  home  management  companies 
and  nursing  home  owners  and  operators  of  large  chains  of  nursing 
homes. 
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It  is  done  in  several  different  ways.  My  former  employer  would 
go  to  nursing  home  distributors,  people  that  were  already  doing 
business  with  nursing  homes  for  non-billable  medical  surgical  sup- 
plies. They  had  already  established  a  relationship  with  this  nursing 
home.  So  it  became  a  very  easy  target  for  us  to  go  and  find  those 
distributors  and  we  would  say  to  the  distributors,  we  would  offer 
them  national  buying  contracts.  An  example  would  be  for  cath- 
eters. We  had  a  national  manufacturer  of  catheters  that  would  sell 
our  distributors  catheters  for  90  cents. 

My  former  company  would  allow  that  distributor  to  invoice  them 
for  $2.50  for  that  catheter  and,  therefore,  that  owner  and  operator 
made  $1.40,  let  alone  what  he  made  on  the  wound  care  kits  alone. 
But  by  using  the  distributor,  if  OIG  or  medicare  ever  walked  into 
my  former  employer  and  said,  are  you  offering  inducements  or 
kickbacks  to  do  business  they  could  say,  no,  I  do  not  know  what 
you  are  talking  about. 

Chairman  Sasser.  Well,  let  me  ask  you  this,  in  your  opinion, 
based  on  the  entire  universe  of  third-party  billers  who  do  Part  B 
billing  for  nursing  homes,  what  percentage,  would  you  guess,  are 
violating  the  current  kickback  laws,  or  at  least  operating  in  a  gray 
area  of  questionable  legality? 

Mr.  NoRDLAND.  About  98.5  percent.  Senator. 

Chairman  Sasser.  Good  grief.  Well,  I  am  sure  you  are  aware  that 
the  U.S.  code  prohibits  kickbacks  and  that  this  is  a  pretty  broad 
statute.  In  your  opinion,  do  these  payments  violate  the  law? 

Mr.  NoRDLAND.  Yes,  sir,  and  there  are  several  ways  they  would 
get  around  it. 

Again,  like  I  said,  in  my  particular  case,  the  company  that  I 
work  for,  we  would  put  the  agreement  in  writing  with  the  distribu- 
tor or  the  owner  of  a  nursing  home  chain,  and  we  would  pay  them 
to  do  the  paperwork,  the  administrative  charges,  maybe  $2  per  pa- 
tient, something  like  that.  You  do  not  directly  come  in  and  tell 
them,  you  know,  that  I  am  going  to  pay  you,  although  many  times 
a  nursing  home  administrator  or  owner  will  come  to  know  if  you 
are  trying  to — and  this  is  what  is  making  the  business  so  tough  out 
there  now,  if  you  want  to  do  it  legally.  Senator,  you  cannot.  If  you 
want  to  compete  in  the  third-party  business,  you  are  going  to  have 
to  offer  some  form  of  inducement,  whether  it  is  free  supplies,  or 
whether  it  is  X  number  of  dollars  for  every  patient  that  they  have. 

So  what  has  happened,  it  has  caused  the  system — I  mean  if  you 
are  going  to  be  honest  in  business,  and  do  it  the  way  you  are  sup- 
posed to  do  it  which  basically  means  it  is  perfectly  legal  to  bill  an 
out-of-State  biller.  But  the  bottom  line  is  medicare  is  pa3dng  for 
those  supplies,  and  the  Part  B  patient  is  also  paying  about  $29.90  a 
month  for  the  right  to  have  that  Part  B.  It  is  just  like  private  in- 
surance. 

The  law  says,  yes,  you  can  bill  the  State  of  Pennsylvania,  or  the 
State  of  Ohio  or  wherever,  as  long  as  you  establish  point  of  sale. 
But  the  bottom  line  is  that  product  must  come  from  that  particular 
warehouse  that  the  person  who  is  doing  the  billing  and  needs  to  go 
directly  to  the  end-user,  in  this  case,  the  nursing  home — not 
through  a  distributor,  not  through  somebody  else  who  can  put  their 
hands  on  the  product  and  cut  more  money  into  the  system. 
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Chairman  Sasser.  Let  me  ask  you  this  question,  this  is  a  pretty 
complex  scheme  here.  Once  a  third-party  biller  has  the  medicare 
beneficiary  numbers  of  patients  in  a  given  nursing  home,  what  is 
there  to  keep  the  biller  from  billing  more  supplies  later  whether 
the  patient  actually  needs  them  or  not? 

Mr.  NoRDLAND.  There  is  not.  Senator. 

Chairman  Sasser.  Does  this  occur? 

Mr.  NoRDLAND.  Yes,  sir,  it  does.  The  interesting  thing  about  it, 
Senator,  is  if  you  get  the  assignment  of  benefits  signed,  the  last 
person  that  gets  those  assignment  of  benefits  assigned  is  the  one 
that  can  go  ahead  and  continue  to  bill.  And  you  can  continue  to 
bill  that  until  that  patient  or  that  patient's  representative  signs 
another  assignment  of  benefits. 

Chairman  Sasser.  Right,  well,  what  is  tombstone  billing?  I  have 
heard  that  term  used. 

Mr.  NoRDLAND.  Well,  if  I  may  throw  a  little  levity,  Senator, 
tombstone  billing  is  somewhat  similar  to  the  way  that  they  used  to 
vote  in  Chicago  for  the  mayor.  Basically  what  it  means  is  that  the 
person  is  deceased.  And  either  the  nursing  home  fails  to  tell  the 
third-party  biller  that  this  patient  has  ceased  to  breathe,  or  the 
third-party  biller  knows  it  and  does  not  care  and  continues  to  bill 
it. 

Chairman  Sasser.  What  products  delivered  offer  the  biggest  prof- 
its for  nursing  homes  or  others  who  are  making  money? 

Mr.  NoRDLAND.  Well,  clearly  wound  care  is  one.  Second  of  all 
would  probably  be  your  urological  products.  The  interesting  thing 
about  the  Part  B  products — and  because  of  the  new  rules  and  regu- 
lations they  are  going  to  change  the  rules  and  regulations  in  nurs- 
ing homes,  which  means  very  simply  you  are  going  to  start  to  have 
to  take  the  most  expensive  patients  to  a  nursing  home  which  are 
trach  patients.  I  mean  trach  is  not  used,  but  ostomy,  urological  and 
wound  care  are  certainly  the  three  areas  that  are  the  most  profita- 
ble. 

Chairman  Sasser.  All  right.  The  term,  parameter  billing,  has 
been  used.  I  think  you  used  that  earlier  here  in  your  testimony 
today.  Now,  I  am  told  that  parameter  billing  is  when  a  third-party 
billing  company  bills  for  whatever  the  maximum  allowable  reim- 
bursement for  a  given  item  is  for  a  particular  carrier,  no  matter 
what  the  actual  cost  of  the  product  was  or  no  matter  what  the 
actual  invoice  price  was  originally.  Can  you  tell  us  how  this  works? 

Mr.  NoRDLAND.  Yes,  sir.  In  the  State  of  Pennsylvania  again — ^and 
I  will  go  back  to  the  wound  care  kit  because  that  is  the  easiest  one 
to  track — they  are  allowed,  as  I  said,  three  wound  care  kits  per 
wound,  per  day,  per  24-hour  period,  and  so  that  means  90. 

Well,  if  you  are  a  prudent  biller,  and  you  really  cared  about  it 
what  you  need  to  do  is  to  sit  down  and  ask  the  DON,  Ma'am,  do 
you  have  the  staff  to  change  this  wound  care  kit  three  times  a  day? 
But  they  do  not  ask  them  that,  they  just  automatically  send  them 
the  90  kits  for  the  month.  So  if  you  go  into  a  nursing  home  and  you 
go  into  their  supply  room  you  might  find  10  or  15  cases  of  wound 
care  kits  sitting  there. 

By  the  way,  they  have  already  been  billed  to  medicare.  They 
have  already  been  paid  for  and  there  they  sit  and  are  never  used. 
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Chairman  Sasser.  So  it  makes  no  difference  to  the  seller  of  the 
wound  care  kit  or  even  the  nursing  home,  whether  or  not  they  are 
used,  because  they  are  selling  them  up  and  down  the  line,  and  ev- 
erybody is  making  a  profit  

Mr.  NoRDLAND.  Yes,  sir,  it  is  a  win-win  situation  for  everybody. 
It  is  good  for  the  patient.  The  patient  gets  better  benefits,  more 
allowables,  more  products  so  therefore  you  are  not  hurting  the 
Part  B  recipient.  Certainly  the  nursing  home  is  not  going  to  say 
anything  because  they  are  allowed  to  get  more  product,  and  defi- 
nitely the  distributor  is  not  going  to  say  anything  because  now  he 
is  making,  you  know,  500  percent  more  money  than  he  ever  was 
before,  and  the  third-party  biller  sure  is  not  going  to  say  anything. 

Chairman  Sasser.  Let  me  ask  one  other  question  and  then  I  am 
going  to  turn  it  over  to  my  colleagues.  In  your  experience  with 
your  former  company,  what  do  illegitimate  third-party  billers  do  if 
they  are  in  danger  of  being  detected,  either  by  HFCA  or  by  the  In- 
spector General? 

Mr.  NoRDLAND.  That  is  easy.  Senator,  all  I  do  is  go  out  and  get 
myself  another  provider  number.  And  medicare,  there  is  no  specific 
term  for  the  word,  supplier.  Anybody  can  go  to  the  State  of  Penn- 
sylvania and  apply  for  a  provider  number.  I  can  have  a  tent,  a  fold- 
ing table,  two  army  cots,  a  field  phone  and  tell  them  I  am  a  DME 
dealer  and  say  I  want  a  provider  number  in  the  State  of  Pennsylva- 
nia to  bill  for  the  products  and  they  are  going  to  give  it  to  me. 

And  if  you  are  on  my  provider  number,  if  I  am  billing  too  many 
claims  and  it  looks  rather  obvious,  hey,  what  is  going  on  here? 
These  people  have  an  increase  in  claims  by  1,500  percent,  and  all 
you  do  to  take  the  heat  off  is  just  get  somebody  else  to  go  and  get 
another  provider  number. 

You  do  not  have  to  worry  about — ^I  have  already  got  the  assign- 
ment of  benefits,  and  they  are  not  specifically  assigned  to  anybody 
so  I  just  go  ahead  and  bill  under  that  other  provider  number,  and 
take  some  heat  off  of  me. 

Chairman  Sasser.  So  you  have  got,  what  is  in  essence,  an  assign- 
ment of  benefits  in  blank,  that  is  

Mr.  NoRDLAND.  Generic,  Senator. 

Chairman  Sasser  [continuing].  Anybody  can  use  that. 

Mr.  NoRDLAND.  Right. 

Chairman  Sasser.  So  when  you  feel  like  HFCA — not  you — ^but 
when  an  unscrupulous  operator  feels  like  HCFA  or  the  Inspector 
General  might  be  closing  in  on  them,  or  they  are  billing  so  much 
that  they  might  start  looking  suspicious,  then  they  just  apply  for 
another  provider  number? 

Mr.  NoRDLAND.  Yes,  sir. 

Chairman  Sasser.  They  get  that  provider  number  and  they  con- 
tinue on  uninterrupted? 

Mr.  NoRDLAND.  Uninterrupted,  Senator. 

Chairman  Sasser.  How  easy  is  it  to  get  a  provider  number? 

Mr.  NoRDLAND.  If  you  have  got  a  telephone,  we  can  get  one  right 
now. 

Chairman  Sasser.  In  other  words,  if  Senator  Domenici  and  I 
wanted  to  get  a  provider  number  from  HCFA,  could  we  do  that? 
Mr.  NoRDLAND.  Yes,  sir. 
Senator  Domenici.  What  do  we  provide? 
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Chairman  Sasser.  I  guess  we  provide  medical  supplies. 

We  have  been  joined  by  the  distinguished  ranking  member,  Sen- 
ator Domenici  and  I  will  turn  to  him  now  for  any  questions  or  ob- 
servations he  might  wish  to  make. 

Senator  Domenici.  I  am  going  to  yield  to  Senator  Exon.  I  would 
just  say  in  this  area,  I  thought  you  were  going  to  drag  me  in  be- 
cause I  am  pretty  close  to  being  entitled  to  the  benefits.  [Laughter.] 

Chairman  Sasser.  Senator  Exon? 

Senator  Exon.  Mr.  Chairman,  thank  you,  very  much. 

Mr.  Nordland,  thank  you  for  being  here  today,  even  under  sub- 
poena and  I  think  I  understand  the  implication  of  that.  I  do  not 
ever  remember,  after  serving  for  13  years  on  this  committee,  that 
we  have  ever  had  a  witness  previously  appear  under  subpoena.  Has 
there  ever  been  one  before  to  the  knowledge  of  the  two  Senators? 

Chairman  Sasser.  Not  to  my  knowledge. 

Senator  Domenici.  No,  not  to  mine  either,  Senator. 

Senator  Exon.  Which  indicates,  as  much  as  anj^hing  else,  the  se- 
riousness of  this  situation  and  we  appreciate  very  much  your 
coming  here  and  outlining  what  I  suspect  is  just  the  tip  of  the  ice- 
berg with  regard  to  a  whole  group  of  problems  that  we  have  involv- 
ing the  financing  of  our  health  care  system. 

Let  me  ask  you  this  question  first,  you  have  mentioned  Pennsyl- 
vania several  times,  and  you  mentioned,  I  believe,  Arkansas.  What 
other  States  have  you  mentioned  in  your  testimony? 

Mr.  Nordland.  Well,  Senator,  the  only  reason  I  mentioned  the 
State  of  Arkansas,  is  that  it  happened  to  be  one  of  the  States  I 
marketed  in.  Arkansas  certainly  is  not — if  I  were  a  third-party 
biller — Arkansas  would  not  be  a  State  that  I  would  use  for  billing. 

Senator  Exon.  In  other  words,  that  would  not  be  a  particularly 
friendly  proposition.  What  other  States  besides  Pennsylvania  and 
Arkansas  are  you  personally  familiar  with,  with  regard  to  the  prac- 
tices that  you  have  outlined  here,  this  morning? 

Mr.  Nordland.  Well,  Senator,  I  am  familiar  with  all  the  States.  I 
certainly  know  the  screens,  and  the  allowables,  and  the  parameters 
in  every  State.  If  I  were  a  third-party  biller,  and  I  were  going  to  do 
the  third-party  billing  I  certainly  would  have  a  provider  number  in 
the  State  of  Pennsylvania,  Ohio,  probably  Minnesota,  definitely 
Florida,  and  you  know,  those  are  the  favorable  States. 

There  are  some  third-party  billers.  Senator,  that  are  smarter 
than  my  former  employer,  because  he  just  used  one  company,  one 
biller.  There  are  some  that  do  what  they  call  forum  shopping.  They 
will  bill  catheters  in  Ohio  and  they  will  bill  wound  care  kits  in 
Pennsylvania,  and  they  will  bill  ostomy  supplies  in  Florida — the 
same  company. 

Senator  Exon.  They  use  the  billing  procedure  then  that  would  be 
the  most  advantageous  to  them? 

Mr.  Nordland.  Yes,  sir,  it  is  called  forum  shopping. 

Senator  Exon.  Other  than  the  four  States  now  that  you  have 
mentioned  that  have  what  appears  to  be  "loose"  procedures,  are 
there  others  that — what  I  am  trying  to  get  a  picture  of  is  from  your 
personal  opinion  and  knowledge,  are  the  problems  you  have  out- 
lined, could  they  be  corrected  if  those  four  States  would  make  some 
changes? 
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Or  are  there  other  places  where  the  loopholes  in  the  law  and  the 
ingenuity  of  entrepreneurs,  are  very  likely  to  pop  up  again,  even  if 
we  had  corrected  the  problem  in  the  four  States  that  you  have 
mentioned? 

Mr.  NoRDLAND.  Well,  Senator,  until  it  gets  to  the  point  where 
you  have  what  you  call  a  pen  biller  like  what  you  do  for  the  enter- 
al products  where  you  have  only  two  insurance  companies  responsi- 
ble for  all  payment  in  the  enteral  feeding,  you  are  not  going  to 
change  the  system.  There  is  going  to  be  a  State,  there  is  going  to  be 
a  loophole,  there  is  going  to  be  a  way  for  anybody  to  go  and  bill  a 
favorable  State. 

Some  of  the  western  States  right  now,  I  know  my  former  employ- 
er went  out  to  the  State  of  Nevada  and  opened  a  bogus  company.  I 
mean  he  started  a  company.  I  am  sure  that  he  filed  the  incorpora- 
tion papers  legally  and  said,  look  I  need  a  provider  number  in  this 
particular  State  because  I  am  getting  heat  from  the  State  of  Penn- 
sylvania. So  until  you  change  the  system  or  until  the  system  goes 
to  the  point  where  you  have  four,  five,  six,  maybe  seven  insurance 
companies  that  are  responsible  for  the  reimbursement  you  are  not 
going  to  change  the  system.  Senator. 

Senator  ExoN.  So  what  you  are  really  saying  is  that  all  the  other 
problems  and  chicanery  that  we  have  to  worry  about,  I  guess  what 
you  are  sending  us  is  a  very  loud  and  very  clear  signal  that  we 
have  too  many  payers  at  the  present  time  and  if  you  cannot  get  it 
through  one  payer,  you  can  go  to  another  and  get  it,  or  if  you 
cannot  do  it  that  way,  you  can  set  up  your  own  payer  system,  is 
that  right? 

Mr.  NoRDLAND.  That  is  right,  that  is  exactly  right.  And  the  other 
interesting  thing  is.  Senator,  that  makes  it  nice  for  third-party  bill- 
ing companies  that  makes  it  easy  and  when  Senator  Sasser  asked 
me,  I  did  not  finish  the  statement,  but  for  me  to  go  in  and  induce 
somebody  to  come  into  this  program — and  let  us  say  we  are  using 
the  State  of  Tennessee  and  I  were  a  DME  dealer  or  a  pharmacy  in 
Tennessee  and  I  were  billing  Tennessee  for  the  ostomy  products, 
that  I  was  selling,  not  only  am  I  going  to  lose  money  by  doing  that, 
but  I  am  going  to  have  to  wait  60,  90,  maybe  120  days  for  my  reim- 
bursement. So  that  us,  as  third-party  billers,  what  we  would  do  is 
that  we  would  go  in  and  say,  look,  we  are  going  to  pay  you  in  30 
days. 

Senator  Exon.  What  you  are  really  telling  us  then  is  that  one  of 
the  things  that  you  are  suggesting  that  we  look  at  is  trying  to  do 
what  we  can  do  with  regard  to  streamlining  and  limiting  the 
number  of  people  who  can  do  the  billing? 

Mr.  NoRDLAND.  Yes,  sir. 

Senator  Exon.  Then  if  we  only  have  one  or  two,  at  least  those 
two  could  be  better  supervised  than  all  the  

Mr.  NoRDLAND.  Than  the  57  billers  that  are  currently  doing  it. 

Senator  Exon.  Let  me  ask  you  this  question,  my  time  is  almost 
up,  to  your  knowledge,  to  your  personal  knowledge,  does  the  prob- 
lem that  you  have  outlined  here  with  the  wound  care  kits,  which 
you  just  used — ^because  I  think  to  use  your  word,  it  is  easier  to 
trace  and  a  little  bit  easier  to  understand — I  take  it  by  that  you  are 
saying  that  this  extends  to  many  other  products,  multiplied  10,  20 
or  30  or  50  fold,  is  that  correct? 
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Mr.  NoRDLAND.  Yes,  sir. 

Senator  Exon.  My  last  question  then,  does  this  improper  biUing 
procedures  or  matters  akin  to  it,  go  beyond  medicaid  into  the  medi- 
care area  or  not? 

Mr.  NoRDLAND.  It  is  in  the  medicare  area.  Senator.  I  am  not  fa- 
miUar  with  it  being  in  the  medicaid  area.  But  it  is  definitely  in  the 
medicare. 

Senator  Exon.  It  is  definitely  in  the  medicare? 
Mr.  NoRDLAND.  Yes,  sir. 

Senator  Exon.  And  you  do  not  know  for  sure  about  the  medic- 
aid? 

Mr.  NoRDLAND.  I  have  no  knowledge  of  anjrthing  as  far  as  medic- 
aid goes.  Medicaid  basically,  because  you  have  got  Federal  and 
State  participation.  And  if  you  are  going  to  take  advantage  of  the 
situation.  Senator,  let  us  just  go  to  the  Federal  system  and  take  it, 
it  is  easier. 

Senator  Exon.  Thank  you,  very  much,  Mr.  Nordland,  and  thank 
you,  Mr.  Chairman,  my  time  is  up. 
Chairman  Sasser.  Thank  you.  Senator  Exon. 
Senator  Domenici. 

Senator  Domenici.  Let  me  just  ask  three  or  four  questions.  What 
is  an  assignment  that  you  have  been  describing,  can  you  tell  us 
what  it  is? 

Mr.  Nordland.  Yes,  Senator,  an  assignment  is  the  patient  signs 
it  or  the  patient's  representative  signs  it.  Like  in  the  case  of  a 
nursing  home  if  the  patient  is  unable  to  sign  or  read  or  write,  the 
DON  would  sign  it.  It  allows  us  to  bill  medicare  on  behalf  of  that 
patient  to  get  reimbursed  for  the  product. 

Senator  Domenici.  So  it  is  an  assignment  of  the  medicare  rights 
of  payment  to  somebody  who  is  providing  something  

Mr.  Nordland.  Providing  a  service,  yes,  sir,  the  product. 

Senator  Domenici.  Let  me  ask,  it  seems  to  me  that  unless  I  am 
missing  something  here,  that  almost  always,  even  for  that  item 
that  the  Chairman  showed  you,  that  all  the  other  kinds  of  things 
that  are  given,  I  thought  they  were  prescribed  by  a  physician.  If 
that  is  the  case,  what  incentive  is  there  for  the  physician  to  be  in- 
volved in  the  fraudulent  schemes?  I  guess  I  would  have  to  say,  are 
they? 

Mr.  Nordland.  I  do  not  think  the  physicians  are  involved  in  it, 
no,  sir.  You  know,  all  five  Part  B  products  do  require  a  certificate 
of  medical  necessity  signed  by  a  physician.  But  I  will  give  you  an 
example.  Senator.  My  former  company  sent  out  a  memo  which 
stated  very  simply — and  this  has  to  do  specifically  with  the  certifi- 
cate of  medical  necessity — so  this  means  if  a  patient  requires  differ- 
ent products  or  increased  quantities  in  the  succeeding  months,  a 
new  CMN,  certificate  of  medical  necessity  with  the  newer  in- 
creased quantity  must  be  filled  out  and  signed  by  the  physician. 

Also  if  less  product  is  needed  no  new  CMN  is  required.  So,  there- 
fore, be  advised  that  the  physician  can  state  the  products  are 
needed  for  a  period  of  5  to  10  years.  I  do  not  know  how  you  deter- 
mine that  but  5  or  10  years,  particularly  when  you  have  a  patient 
in  a  nursing  home.  And  we  would  like  them  to  state  a  long  period, 
as  long  a  period  as  possible  so  that  no  new  form  is  required.  Basi- 
cally what  happens  is — and  the  physicians  I  do  not  believe  have 
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any  idea — they  believe,  in  their  mind  what  is  told  them  either  by 
the  DON  or  a  representative  of  the  billing  company,  that  by  sign- 
ing this,  doctor,  you  are  allowing  your  patient  to  get  better  prod- 
ucts, so  that  physician  is  going  to  sign  it  because  he  believes  it  is 
right. 

Chairman  Sasser.  If  I  may  interrupt,  what  is  a  DON? 

Mr.  NoRDLAND.  Director  of  Nursing,  Senator. 

Senator  Domenici.  Let  me  see  if  I  understand  where  all  of  this 
money  comes  from  to  pay  for  these  things.  First,  this  is,  what  we 
have  been  describing  today  is  Part  B  Medicare? 

Mr.  NoRDLAND.  Yes,  sir. 

Senator  Domenici.  OK,  that  is  the  part  of  medicare  where  the 
United  States  Government  decided  to  be  party  to  giving  an  insur- 
ance policy,  as  such,  to  senior  citizens  who  qualify? 

Mr.  NoRDLAND.  Yes,  sir. 

Senator  Domenici.  Essentially  it  is  paying  their  doctor  bills?  But 
these  come  with  the  treatment  of  a  doctor  and  they  also  come  for  a 
nursing  home  person  who  is  being  treated  by  a  doctor? 

Mr.  NoRDLAND.  Yes,  sir,  that  is  what  Part  B  is;  Part  B  pays  for  a 
physician  and  prosthesis,  period. 

Senator  Domenici.  So  this  should  not  be  confused  with  a  senior 
going  into  a  hospital  and  getting  medicare? 

Mr.  NoRDLAND.  Absolutely  not. 

Senator  Domenici.  Now,  I  think,  for  the  record,  that  we  ought  to 
make  sure  that  everyone  understands  that  if  there  is  a  scam  going 
on,  obviously  you  are  concerned  about  the  $29-plus  being  paid  as 
the  senior's  premium  and  it  really  is  a  premium,  just  like  you  were 
buying  insurance  but  Uncle  Sam  said,  buy  it  by  paying  us.  But  ev- 
eryone should  know  that  for  every  $29  that  they  pay  in,  actuarial- 
ly, the  taxpayer,  you  and  me  and  the  Chairman  and  Senator  Exon, 
we  pay  75  percent  and  the  senior  pays  25  percent. 

Mr.  NoRDLAND.  Correct. 

Senator  Domenici.  So  for  all  of  this  scamming,  the  taxpayer  is 
losing  far  more  than  the  senior? 
Mr.  NoRDLAND.  Much  more. 
Senator  Domenici.  Three-to-one. 
Mr.  NoRDLAND.  Probably  more  than  that. 

Senator  Domenici.  All  right,  now,  I  also  thought  that  there  was  a 
deductible  that  ran  with  this  and  the  senior  would  pay  the  deducti- 
ble, and  I  thought  it  was  20  percent,  is  that  right? 

Mr.  NoRDLAND.  It  is  $100  basically.  Senator.  I  think  basically  it  is 
$125  which  is  no  big  deal.  So  basically  what  a  third-party  billing 
company  would  do  is,  as  we  get  into  January  and  February  of  each 
new  year,  we  just  hold  the  claims  until  March  and  do  not  file  the 
claims  until  March,  you  know,  making  sure  that  that  Part  B  pa- 
tient has  already  paid  the  deductible.  So  they  get  around  it  that 
way. 

Senator  Domenici.  So  if  the  deductible  was  intended  to  be  a  cost 
containment  notion,  and  it  must  have  been — we  always  thought  of 
it  that  way  in  our  system  and  we  have  partial  payment  by  the  re- 
cipient many  places  in  our  society  where  the  Government  helps — 
you  are  saying  that  that  $125  is  not  very  helpful  as  to  seniors  who 
are  in  nursing  homes  entitled  to  Part  B? 
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Mr.  NoRDLAND.  I  am  sure  the  $125  in  most  of  the  instances 
where  the  patients,  truly  if  they  are  social  security  patients,  in  our, 
that  is  all  they  live  on,  that  social  security,  but  the  $125  probably 
does  sting  them  a  little  bit,  but  from  a  third-party  billing  stand- 
point it  is  peanuts.  It  is  a  joke. 

Senator  Domenici.  So  let  me  ask  you,  I  mean  I  have  heard  some 
things  here  today  that  obviously  you  are  very,  you  have  not  been 
promised  immunity  from  anything,  have  you? 

Mr.  NoRDLAND.  No,  sir,  I  have  not. 

Senator  Domenici.  I  have  heard  things  that,  if  right,  I  do  not 
think  there  is  any  question  they  are  crimes,  not  just  cheating.  I 
mean  the  statutes  with  reference  to  the  fraudulent  things  you  have 
described  here,  clearly  come  within  the  Federal  Code's  criminal 
processes.  Let  me  ask  you  this,  have  you  ever  stated  this  kind  of 
information  to  anybody  in  Government  in  an  effort  to  have  them 
create  a  better  system? 

Mr.  NoRDLAND.  Recently,  yes,  sir. 

Senator  Domenici.  I  see,  since  this  involvement? 

Mr.  NoRDLAND.  Yes,  sir. 

Senator  Domenici.  All  right,  so  that  when  you  were  working  and 
observing  it,  and  left  and  started  your  own  company,  you  did  not 
do  that  immediately  but  rather  in  the  immediate  past  you  started 
cooperating  with  somebody? 

Mr.  NoRDLAND.  Yes,  sir. 

Senator  Domenici.  Do  you  think  that  we  can  learn  something 
from  this  and  fix  the  system  to  some  extent  or  it  is  irreparable, 
beyond  repair? 

Mr.  NoRDLAND.  I  do  not  think  it  is  beyond  repair.  I  think  what 
Senator  Sasser  has  done,  he  needs  to  be  applauded  more  than  what 
we  are  aware  of.  Because  what  he  has  done  now,  for  the  first  time 
ever — and  keep  in  mind  I  mentioned  earlier  the  real  abuse  of  the 
system  has  been  going  on  since  1974-1975,  and  nobody  said  any- 
thing because  it  was  a  win-win  situation — ^but  by  the  Senator  get- 
ting involved  in  this,  through  some  constituents  in  the  State  of 
Tennessee,  through  a  retail  ostomy  dealer,  he  has  called  attention 
to  every  State  and  the  whole  system  now  is  changing. 

It  is  kind  of  fun  to  be  out  there.  I  am  not  a  Part  B  biller.  I  am 
just  in  the  medical  supply  business,  but  it  is  kind  of  fun  to  be  out 
there  and  watch  these  people  scrambling,  because  they  know  the 
heat  is  on. 

And  the  point  of  it  is  if  the  heat  stays  on  and  you  actually  got  to 
do  something  to  stop  these  people.  What  we  are  doing  right  now,  by 
me  sitting  here  right  now,  I  am  costing  my  former  employee,  we 
are  talking  $100  million  a  year.  What  happens  when  the  Federal 
Government  comes  on  him?  Where  does  he  go?  He  is  gone.  In  other 
words,  unless  the  Office  of  OIG  gets  him  and  indicts  him — and  the 
nice  thing  about  it  is  that,  yes,  sir,  it  is  a  violation  of  crime.  You 
are  talking  about  wire  fraud,  you  are  talking  about  mail  fraud,  you 
are  talking  about  fraud,  to  defraud  the  medicare  system,  you  are 
talking  point-of-sale  violation,  you  are  talking  anti-trust,  you  are 
talking  kickbacks. 

You  know,  you  have  got  what,  9  or  10  felony  charges  if  you  want 
to  get  them. 
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Senator  Domenici.  Well,  let  me  ask  one  last  question.  Clearly  to 
the  extent  that  you  have  taken  a  risk,  I  certainly  want  to  join  in 
complimenting  you  for  doing  it,  subpoena  or  not.  I  believe  you 
should  have  asked  us  to  subpoena  you  with  what  you  are  telling  us. 
Do  you  think  the  doctors  can  have  more  of  an  impact  and  influence 
on  keeping  this  system  straight  than  they  are  now?  I  am  not  accus- 
ing them  but  are  there  processes  whereby  they  may  be  more  help- 
ful in  this  scheme  of  things? 

Mr.  NoRDLAND.  I  do  not  know.  Senator.  I  do  not  think  so. 

Senator  Domenici.  All  right. 

Mr.  NoRDLAND.  In  the  overall  scheme  of  things,  in  what  a  physi- 
cian performs  during  a  day,  and  particularly  if  a  physician  is  the 
medical  director  of  a  nursing  home,  no,  sir,  I  do  not  think  so.  I 
think  by  what  the  committee  is  doing  and  what  Senator  Sasser  is 
doing  in  the  effect  of,  you  know,  hey,  guys,  let  us  take  a  look  at  the 
third-party  billers;  or  let  us  ask  the  nursing  homes,  each  and  every 
one  of  them  individually,  to  look  at  the  third-party  billers.  Or  the 
question  you  need  to  ask  a  nursing  home  owner  or  operator  that  is 
doing  business  with  a  third-party  biller  is  what  are  you  getting  in 
return? 

And  would  you  actually  do  business  with  this  third-party  biller  if 
there  were  no  money  in  it  for  you?  If  there  was  no  reimbursement? 
I  mean  the  system  is  designed  so  that  medicare  pays  for  these  prod- 
ucts, and  these  products  need  to  come  from  where  the  point  of  sale 
was  established.  If  it  was  established  in  Pennsylvania,  it  needs  to 
come  from  that  warehouse  directly  to  that  nursing  home.  And  if 
that  nursing  home  is  in  Stamps,  Arkansas,  then  it  needs  to  come 
from  the  Pennsylvania  warehouse  directly  to  the  nursing  home  in 
Stamps,  Arkansas,  not  through  a  distributor  in  Little  Rock,  not 
through  a  distributor  in  Jackson,  Mississippi. 

Senator  Domenici.  Thank  you,  very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Thank  you,  very  much,  Senator  Domenici. 
And  I  might  say,  Senator  Domenici,  for  your  enlightenment  and 
that  of  Senator  Exon's,  Mr.  Nordland  after  learning  the  full  extent 
of  what  he  perceived  to  be  improper,  and  perhaps  illegal,  activities 
in  the  medical  equipment  business  left  his  former  employer  and  is 
now  attempting  to  operate  his  own  legitimate  firm.  And  finds  that 
it  is  extremely  difficult  to  operate  legitimately  in  this  field  with 
kickbacks  and  other  inducements  that  apparently  are  fairly  preva- 
lent. 

Let  me  ask  you  just  two  final  questions,  Mr.  Nordland.  First,  oh, 
I  am  sorry,  I  did  not  see  that  Senator  Conrad  has  arrived. 
Senator  Conrad. 

Senator  Conrad.  Thank  you,  very  much,  Mr.  Chairman. 

I  would  just  like  to  ask  the  witness,  how  widespread  do  you  be- 
lieve this  to  be  in  the  industry? 

Mr.  Nordland.  Nationwide,  Senator,  and  I  mean  there  is  15-20 
companies  right  now  that  are  major  third-party  billers  that  are 
making  huge  amounts  of  money. 

It  is  very  widespread.  In  fact,  I  would  think  in  just  about  every 
State — maybe  not  the  State  of  Pennsylvania,  because  there  is 
really  no  benefit  to  use  a  third-party  biller,  because  if  you  are  a 
DME  dealer  or  a  nursing  home  in  the  State  of  Pennsylvania,  it 
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allows  you  to  bill  that  State  and  get  the  profits  yourself.  But  other 
than  that,  I  would  say  that  every  State  in  the  Union  probably  has 
some  form  of  this  going  on  in  some  way. 

Senator  Conrad.  And  how  many  of  the  15,  there  are  15  or  20 
companies  

Mr.  NoRDLAND.  That  is  my  guess. 

Senator  Conrad  [continuing].  That  are  major  third-party  billers 
in  this  country? 

Mr.  NoRDLAND.  Yes,  sir,  that  would  be  my  guess. 

Senator  Conrad.  And  how  many  of  those  15  or  20  would  you  be- 
lieve are  engaged  in  these  practices? 

Mr.  NoRDLAND.  All  but  one  that  I  am  aware  of. 

Senator  Conrad.  All  but  one  of  them? 

Mr.  Nordland.  Yes,  sir,  and  that  one  that  I  am  aware  of  that 
does  it  the  way  that  it  is  supposed  to  be  done  which  is  that  you  are 
billing  the  screens  for  the  amount  of  the  product  actually  used, 
that  you  actually  sit  down  and  work  with  the  person,  the  DON, 
again  the  director  of  nursing,  and  say,  are  you  actually  going  to 
use  this  product?  And  they  do  not  do  the  unbundling.  They  bill  the 
code  the  way  the  code  is  supposed  to  be  done.  They  ship  the  prod- 
uct directly  from  their  warehouse  in  Pennsylvania  directly  to  the 
nursing  home.  But  they  cannot  compete  out  there.  Senator,  I  am 
telling  you  it  is  a  joke. 

I  mean  you  go  and  sit  there  and  you  talk  to  these  big  nursing 
home  owners  and  operators  and  you  say,  I  would  like  to  do  your 
third-party  billing,  and  the  guy  says,  that  is  great,  what  is  in  it  for 
me?  There  are  numerous  ways.  I  know  of  one  company,  for  in- 
stance, that  does  not  pay  them  per  product,  but  they  will  come  in 
and  put  a  $5,000  scale  in  the  nursing  home  to  way  their  enteral 
patients.  And  you  know,  they  will  lease  that  to  you,  but  in  the 
meantime,  by  me  leasing  that  scale  to  you,  you  are  going  to  have  to 
let  me  do  your  Part  B  billing  and  sell  you  the  rest  of  my  medical/ 
surgical  supplies. 

Senator  Conrad.  Let  me  ask  you  this,  15  or  20  companies  and  all 
but  one  of  them  engaged  in  outrageous  fraudulent  practices  that 
are  holding  up  the  taxpayers,  holding  up  the  senior  citizens,  de- 
frauding the  entire  system?  If  we  wanted  to  nail  each  and  every 
one  of  those  companies,  and  nail  the  executives  and  send  them  to 
jail,  what  would  be  the  way  of  doing  that  in  your  judgment,  from 
your  experience? 

Mr.  Nordland.  Very  simply.  I  would  just  take  your  arm  of  the 
OIG,  the  Office  of  Inspector  General  and  have  them  go  in  and  audit 
their  records.  Go  back  and  talk  to  the  people  they  are  doing  busi- 
ness with. 

But  Senator,  the  problem  is  you  are  talking  money.  You  are  talk- 
ing lots  of  money  and  these  people  are  not  stupid.  And  they  have 
ways  to  get  around  this  thing  legally  or  in  that  gray  area.  But  as 
far  as  I  am  concerned,  you  know  there  is  white  and  black,  there  is 
no  gray. 

I  mean  if  it  is  gray,  then  there  is  a  loophole  and  you  are  going  to 
take  advantage  of  it.  Shut  down  the  loophole  and  make  examples 
out  of  the  people  who  are  doing  it,  and  I  mean  make  hard  exam- 
ples out  of  the  people  who  are  doing  it,  and  that  will  put  some  food 
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for  thought  in  somebody's  mind,  that  hey,  maybe  I  will  not  do  this 
after  all. 

But  they  have  been  getting  away  with  it  since  it  started,  so  why 
not  do  it? 

Senator  Conrad.  Mr.  Chairman,  I  would  hope  that  our  commit- 
tee would  jointly  ask  the  OIG  to  pursue  precisely  the  course  that 
this  witness  has  identified.  I  think  we  should  ask  them  to  go  and 
audit  the  major  third-party  payers  in  this  country  and  we  should 
ask  the  Justice  Department  to  pursue  those  audit  trails  wherever 
they  lead  with  the  goal  in  mind  of  bringing  prosecutions  against 
each  and  every  one  of  these  companies  that  is  engaged  in  fraudu- 
lent practices  and  ripping  off  taxpayers  and  ripping  off  the  system. 

I  would  hope  we  do  that  together. 

Chairman  Sasser.  Well,  thank  you.  Senator  Conrad.  I  might 
say — for  the  benefit  of  my  colleagues — this,  I  think,  is  our  third 
hearing  looking  into  this  whole  matter.  My  attention  was  really 
prompted  to  it  by  a  news  story  that  appeared  in  the  Nashville  Ten- 
nessean  in  Nashville,  Tennessee.  Since  that  news  story  and  since 
our  hearings  have  begun — since  Mr.  Nordland  has  come  forward — I 
am  advised  that  there  are  some  legal  proceedings  now  underway  in 
the  State  of  Pennsylvania,  criminal  proceedings.  And  the  Inspector 
General  is  looking  into  this  matter  in  some  depth.  But  I  think  your 
suggestions  are  certainly  good,  and  we  will  pursue  them. 

Mr.  Nordland,  let  me  ask  you  this  final  question.  The  type  of 
conduct  that  you  have  described  this  morning,  in  the  field  of  medi- 
cal supplies,  does  it  appear  to  have  stabilized,  or  is  it  increasing,  or 
is  it  decreasing? 

Mr.  Nordland.  Well,  Senator,  because  of  your  actions,  particu- 
larly your  actions  that  took  place  that  Monday  or  that  Sunday  in 
Tennessee  when  the  Tennessee  article  came  out — I  am  familiar 
with  that — ^because  of  your  actions  you  have  drawn  attention  to  the 
third-party  billers.  Enough  so  that  I  am  aware  of  most  of  the  south- 
ern States,  the  nursing  home  associations  in  most  southern  States 
have  advised  their  nursing  homes  they  had  better  take  a  very  hard 
look  at  their  third-party  billers  or  the  people  that  are  providing 
their  Part  B  products  for  them. 

And  because  you  have  done  this,  it  started  something.  But  Sena- 
tor, also  I  have  heard  comments  in  the  industry,  they  say,  who  is 
Senator  Sasser?  He  knows  nothing  about  medicare,  he  cannot  get 
us.  They  are  laughing  at  you  because  they  do  not  think  you  are 
going  to  do  anything  about  it.  I  have  told  your  staff  that  one  of  the 
reasons  I  am  gladly  cooperating  is  because,  yes,  I  have  a  vested  in- 
terest in  a  way  in  this  situation,  but  I  would  like  to  see  this  situa- 
tion cleaned  up.  I  would  like  to  see  it  that  we  can  compete  with  the 
same  11  people  on  the  field.  The  Government  allows  me  to  make 
enough  profit  legally,  if  I  do  the  system  legally,  that  is  fine.  I  do 
not  have  to  gouge  the  system.  I  want  to  be  able  to  sleep  at  night. 
But  more  importantly,  I  would  like  to  see  you  actually  do  this,  if 
you  are  enough,  if  this  committee  is  enough  to  get  the  OIG  and 
HFCA  to  wake  up  and  to  go  after  these  people,  to  take  a  very,  very 
hard  look  at  the  people  who  are  awarded  the  contracts. 

Pennsylvania,  in  particular,  Blue-Cross,  Blue-Shield,  you  cannot 
tell  me  that  somebody  at  Pennsylvania  Blue-Cross,  Blue-Shield 
does  not  know  what  is  going  on.  In  particular  with  my  former  em- 
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ployer,  because  he  comes  up  with  at  least,  to  the  best  of  my  knowl- 
edge, six  or  seven  different  provider  numbers. 

I  will  tell  you  what,  he  offered  to  pay  back  $6  million  that  had  to 
do  with  the  retail  ostomy  program.  I  mean  here  is  a  man  that  can 
pay  them  back  $6  million?  Senator,  if  I  got  paid  $6  million  from 
medicare,  I  damn  sure  would  have  spent  that  money.  And  I  do  not 
believe  I  could  write  a  check  for  $6  million. 

Chairman  Sasser.  Well,  Mr.  Nordland,  we  very  much  appreciate 
your  testimony  

Senator  Exon.  Jim,  could  I  ask  one  quick  question? 

Chairman  Sasser.  Yes,  of  course. 

Senator  Exon.  Mr.  Nordland,  I  just  want  to  salute  you  and  com- 
pliment you  once  again.  It  takes  some  courage  to  do  what  you  are 
doing.  And  I  would  think  that  you  might  tell  those  detractors  of 
Chairman  Sasser  that  they  are  very  likely  to  be  very  much  fooled 
and  chagrined  because  not  only  the  chairman  of  the  committee, 
but  the  committee  as  a  whole  is  very  much  concerned  about  this 
whole  proposition. 

One  last  question  and  I  do  not  wish  to  get  into  the  mentioning  of 
names,  or  of  acquaintenances  of  yours,  but  obviously  there  will  be 
other  questions  and  probably  others  like  yourself  that  know  about 
this.  I  am  sure  you  are  not  unique  of  all  of  the  people  in  the  field 
that  suddenly  discovered  this.  May  I  ask,  then,  just  a  general  ques- 
tion. 

Have  you  discussed  your  findings  and  your  feelings  that  you 
have  testified  to  under  oath  here,  today,  shared  by  others  in  the 
profession  out  of  which  you  have  come  and  are  there  others  that 
likely  would  come  forth  under  some  circumstances,  even  under  sub- 
poena to  lend  and  help  us  build  a  better  case  as  we  press  forward 
on  this? 

Mr.  Nordland.  Yes,  sir,  there  are  others.  And  quite  frankly,  the 
whole  situation — I  mean  we  just  spent  an  hour  on  this,  and  we 
have  not  even  touched  the  tip  of  the  iceberg.  I  mean  it  is  a  very 
complicated  situation. 

It  is  very  intricate.  The  forms  of  reimbursement,  the  forms  of 
kickbacks,  the  forms  of  payment  are  hard  to  understand.  The  aver- 
age person  does  not  understand  medicare  and  medicaid  anjrway. 
But  yes,  sir,  there  are  other  people  who  do  not  like  the  system. 

Most  of  us,  when  we  got  involved  in  it,  and  I  do  want  to  state, 
under  oath,  that  I  did  not  know  how  my  former  employer  was  bill- 
ing. I  had  no  idea  how  they  were  ripping  off  the  system.  When  I 
found  out  how  they  were  ripping  off  the  system,  I  start  asking 
questions.  And  well.  Senator,  that  is  not  a  wise  thing  to  do.  The 
best  thing  to  do  is  just  to  shut  up  and  take  your  money  and  go 
away.  And  in  my  former  employer's  particular  case,  they  spent 
hundreds  of  thousands  of  dollars  on  proving  to  us,  in  the  field,  in 
marketing  that  it  was  a  legal  program,  getting  an  opinion  from  an 
attorney. 

There  are  two  ways  to  hire  an  attorney.  You  can  hire  an  attor- 
ney and  you  can  say,  OK,  I  am  hiring  you  and  tell  me  if  what  I  am 
doing  is  legal.  And  you  can  hire  that  attorney  and  say,  excuse  me, 
make  this  legal.  You  know,  find  a  way  that  I  can  do  this  and  it  is 
legal.  And  put  it  in  writing  and  I  can  show  that  to  my  perspective 


52-504  -  92  -  8 


222 


clients.  That  is  what  the  system  has  gotten  down  to  right  now,  it  is 
who  can  prove  they  are  more  legal  than  anybody  else. 

Senator  Exon.  Thank  you,  Mr.  Nordland. 

Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Any  further  questions,  Senator  Domenici? 

Senator  Domenici.  No,  Mr.  Chairman,  thank  you. 

Chairman  Sasser.  Well,  Mr.  Nordland,  thank  you,  very  much  for 
appearing  here  this  morning  and  testifying.  Your  testimony  has 
been  very  helpful  and  your  cooperation  throughout  this  whole  in- 
vestigation has  been  extraordinarily  helpful.  I  can  assure  you,  Mr. 
Nordland,  that  those  individuals  who  might  be  laughing  at  this 
Committee's  investigation  are  going  to  find  that  this  Committee 
will  have  the  last  laugh. 

Thank  you,  very  much. 

Mr.  Nordland.  Thank  you,  Senator. 

Chairman  Sasser.  Next,  we  will  hear  from  Dr.  Gail  Wilensky, 
the  Administrator  of  the  Health  Care  Financing  Administration, 
the  agency  responsible  for  administering  the  Medicare  Program. 

I  might  say  to  my  colleagues,  that  Dr.  Wilensky  has  to  leave  by  1 
p.m.,  I  am  advised,  so  we  want  to  move  the  hearing  along  as  expe- 
ditiously as  we  can. 

Dr.  Wilensky,  we  welcome  you  here,  this  morning,  and  we  appre- 
ciate your  appearance  and  look  forward  to  your  statement. 

STATEMENT  OF  GAIL  R.  WILENSKY,  PH.D.,  ADMINISTRATOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Dr.  Wilensky.  Thank  you  very  much. 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  be 
here  this  morning  to  discuss  fraud  and  abuse  associated  with  medi- 
care payments  for  durable  medical  equipment.  The  administrative 
process  medicare  uses  to  pay  for  durable  medical  equipment  is  sat- 
isfactory as  long  as  the  persons  billing  medicare  are  honest.  How- 
ever, the  payment  process  has  been  open  to  fraudulent  and  abusive 
practices  and  a  few  bad  apples  have  soured  the  system. 

In  addition,  medicare  payment  rates  for  some  items  of  durable 
medical  equipment  are  too  high  and  vary  among  carriers.  These 
problems  were  perpetuated  by  OBRA  87.  This  has  provided  incen- 
tives for  some  suppliers  to  engage  in  fraudulent  practices. 

We  do  not  believe  such  fraud  is  rampant,  however,  enough  cases 
have  been  documented  to  indicate  that  two  types  of  changes  are 
needed.  The  administrative  process  must  be  modified  to  prevent 
unethical  suppliers  from  gaming  the  system.  Second,  medicare  pay- 
ment rates  must  be  reduced  and  made  more  consistent  throughout 
the  country. 

HCFA  has  repeatedly  proposed  legislation  to  reform  the  DME 
payment  system.  Several  of  our  proposals  were  enacted  in  OBRA 
90.  Specifically,  OBRA  90  phases  in  national  payment  limits  and 
floors  over  the  next  3  years  for  most  categories  of  DME.  The  varia- 
tion in  payment  rates  will  be  limited  to  15  percent. 

Another  provision  enacted  our  proposal  to  base  the  fee  schedule 
for  capped  rental  items  on  average  reasonable  charges,  rather  than 
submitted  charges.  As  a  result,  average  medicare  payments  for 
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items  in  this  category  will  be  reduced  by  18.5  percent.  Also  enacted 
was  our  proposal  to  reduce  the  maximum  amount  of  payments  for 
capped  rental  items. 

Other  OBRA  90  provisions  address  the  administrative  processes. 
Suppliers  are  now  prohibited  from  providing  physicians  or  benefici- 
aries with  completed  medical  necessity  forms.  In  June,  HCFA  re- 
leased instructions  to  the  carriers  to  implement  this  provision.  Sup- 
pliers may  only  complete  the  administrative  portions  of  the  form, 
and  cannot  counsel  physicians  on  how  to  fill  out  the  form.  Viola- 
tors are  subject  to  a  civil  monetary  penalty  of  up  to  $1,000  for  each 
improper  form. 

Another  provision  requires  carriers  to  approve  payment  before 
the  delivery  of  seat-lift  mechanisms,  TENS  and  motorized  scooters. 
These  items  were  associated  with  over-utilization  in  the  past. 
HCFA  is  testing  a  system  to  manage  prior  approvals  in  Pennsylva- 
nia. 

Independent  of  OBRA  90,  HCFA  has  taken  other  actions  to 
reduce  DME  fraud  and  abuse.  Since  1989,  HCFA  has  required  all 
carriers  to  use  a  uniform  certificate  of  medical  necessity  for  home 
oxygen  therapy.  This  form  includes  a  statement  signed  by  the  phy- 
sician acknowledging  that  intentional  misrepresentation  may  be 
prosecuted  as  fraud. 

We  are  planning  to  include  similar  statements  on  certificates  of 
medical  necessity  for  other  items  of  equipment. 

We  are  also  developing  new  computer  edits  for  carrier  systems  to 
ensure  that  medicare  does  not  pay  more  for  individually  billed 
items  than  it  would  for  an  entire  package.  The  Pennsylvania  carri- 
er already  has  such  an  edit  in  place. 

The  Administration  has  proposed  several  legislative  changes  in 
its  Fiscal  Year  1992  budget.  These  include  reducing  the  oxygen  fee 
schedule  by  5  percent,  basing  the  national  floor  and  limit  on  the 
median,  and  phasing  in  a  national  fee  schedule  for  prosthetics  and 
orthotics. 

We  are  also  considering  other  administrative  changes.  For  exam- 
ple, the  use  of  a  few  regional  carriers  would  greatly  reduce  the 
variance  in  coverage  policy  and  utilization  parameters  among  car- 
riers. HCFA  is  considering  its  policy  on  carrier  jurisdiction  for 
DME  claims.  Having  claims  submitted  to  the  carrier  serving  the 
area  where  the  beneficiary  lives  would  eliminate  carrier  shopping. 
Suppliers  would  no  longer  have  control  over  which  carrier  process- 
es their  claims. 

We  believe  a  better  application  process  for  supplier  numbers 
would  deter  program  abuse  and  alert  carriers  to  problematic  sup- 
pliers. One  option  under  consideration  would  require  suppliers  to 
provide  information  related  to  their  ownership  and  business  prac- 
tices. This  would  assist  us  in  identifying  suppliers  that  have  previ- 
ously been  sanctioned. 

We  believe  the  majority  of  DME  suppliers  operate  fairly  and 
honestly,  however,  for  those  that  do  not  we  must  close  the  door  on 
fraud  and  abuse.  We  must  prevent  suppliers  from  gaming  the 
system  and  we  must  stop  paying  more  than  is  reasonable. 

We  look  forward  to  working  with  you  to  find  appropriate  solu- 
tions to  this  serious  problem.  I  would  be  happy  to  answer  any  ques- 
tions you  may  have. 


224 


Chairman  Sasser.  Thank  you,  very  much,  Dr.  Wilensky. 
[The  prepared  statement  of  Dr.  Wilensky  follows:] 
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Mr.  Chairman  and  Members  of  thm  cam^^fefeaai 

I  am  pleased  to  be  here  this  morning  to  discuss  fraud  and  abuse 
associated  with  Medicare  payments  for  durable  medical  equipment 
(DME) .  I  appreciate  the  attention  this  issue  is  receiving  from 
your  committee  as  we  explore  legislative  and  regulatory  changes 
that  will  put  a  stop  to  the  abusive  practices  of  some  DME 
suppliers. 

Background 

In  order  for  Medicare  to  pay  for  durable  medical  equipment,  such 
as  wheelchairs,  oxygen  equipment,  or  walkers,  a  physician  must 
document  the  patient's  need  for  the  equipment  and,  for  some 
special  items,  complete  a  certificate  of  medical  necessity  (CMN) . 
Prescriptions  or  CMNs  are  submitted  to  a  supplier  who  delivers 
the  equipment  to  the  patient.    The  supplier  then  files  a  claim 
with  the  carrier  for  the  equipment.     Carriers,  acting  as 
Medicare's  agents,  pay  for  the  equipment  and  are  responsible  for 
coverage  and  medical  necessity  determinations. 

This  simple  process  works  satisfactorily  as  long  as  the  persons 
billing  Medicare  are  honest.    We  believe  the  majority  of  players 
in  the  system  are  ethical  and  operate  legitimate  businesses. 
However,  the  DME  payment  process  has  been  too  open  to  fraudulent 
and  abusive  practices  and  a  few  bad  apples  have  soured  the 
system. 
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We  believe  that,  in  some  cases,  Medicare  payment  rates  for  DME 
have  been  too  high.    High  payments  can  provide  an  incentive  for 
fraud  and  abuse.     Prior  to  January  1,  1989,  payment  for  DME  was 
made  on  the  basis  of  reasonable  charges. 

The  Omnibus  Budget  Reconciliation  Act  (OBRA)  of  1987  completely 
restructured  the  payment  methodology  by  providing  for  the 
calculation  of  a  fee  schedule  for  medical  equipment.  Effective 
on  January  1,  1989,  DME  was  categorized  into  six  classes: 
o       inexpensive  and  frequently  purchased  items 
o       items  requiring  frequent  servicing 
o  oxygen 

o       capped  rental  items 

o        customized  items 

o       prosthetics  and  orthotics 

A  separate  fee  schedule  amount  was  computed  in  each  carrier 
service  area  for  each  item.    For  all  fee  schedule  categories 
except  capped  rental  items,  the  fee  schedule  amounts  were  based 
on  average  local  reasonable  charges. 

For  capped  rental  items,  which  accounts  for  a  large  portion  of 
DME,  the  fee  schedule  was  based  on  average  submitted  charges. 
Total  rental  payments  were  limited  to  150  percent  of  the  purchase 
price.    These  payment  changes  were  estimated  to  cost  the  program 
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$190  million  over  5  years.     The  Administration  opposed  these 
provisions  and  advocated  legislative  improvements  for  three  years 
before  they  were  adopted  as  part  of  OBRA  1990. 

OBRA  1987  also  explicitly  prohibited  the  Secretary  from  applying 
inherent  reasonableness  to  payment  amounts  for  DME  until  January 
1,  1991.     This  prohibition  substantially  reduced  our  flexibility 
in  calculating  reasonable  fee  schedule  payment  amounts  and 
contributed  to  the  high  variability  among  the  resulting  carrier 
fee  schedules. 

Types  of  fraud  and  abus^ 

The  overall  effect  of  the  OBRA  1987  provisions  was  to  perpetuate 
the  problems  of  high  payments  and  wide  differences  in  payment 
rates  from  carrier  to  carrier.    Under  our  current  policy, 
suppliers  are  paid  by  the  carrier  servicing  the  geographic  area 
in  which  the  order  is  taken,  rather  than  the  carrier  servicing 
the  area  where  the  beneficiary  resides  and  uses  the  ec[uipment. 

The  point  of  sale  system  was  initially  established  under  the 
reasonable  charge  payment  system  to  avoid  paying  a  supplier  two 
different  rates  from  two  different  carriers  for  the  same 
equipment.    However,  the  combination  of  variability  in  payment 
amounts  and  the  opportunity  to  choose  which  carrier  processes  the 
claims  has  encouraged  carrier  shopping.     Large  suppliers, 
especially  telemarketing  companies,  shop  around  for  the  carrier 
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with  the  highest  payment  rates  and  least  restrictive  utilization 
review  policy  and  locate  their  businesses  there. 

There  are  other  ways  some  suppliers  have  taken  advantage  of  the 
Medicare  payment  system.     Some  suppliers  discovered  they  could 
make  higher  profits  by  "unbundling"  claims.     Rather  than  billing 
for  a  single  market  package  containing  several  items,  they  could 
bill  for  each  individual  item  and  make  two  to  three  times  as  much 
or  more. 

Some  suppliers  have  engaged  in  high  pressure  and  questionable 
marketing  practices.    Through  telemarketing,  DME  companies 
contact  beneficiaries  and  obtain  the  name  of  a  beneficiary's 
primary  physician  and  health  insurance  claim  number.    The  company 
then  contacts  the  physician  and  pressures  him/her  to  approve  the 
purchase  or  rental  of  DME  by  implying  that  failure  to  sign  the 
certificate  of  medical  necessity  could  result  in  the  patient 
going  to  another  physician.    There  have  even  been  cases  of  DME 
companies  completing  or  altering  the  certificates  of  medical 
necessity  and  forging  physician  signatures. 

Another  source  for  fraud  is  in  the  use  of  multiple  billing 
numbers.    DME  suppliers  must  have  a  supplier  number  which  is  used 
for  processing  claims  and  establishing  pricing  and  utilization 
profiles.     Ideally,  the  supplier  number  should  act  as  a  control 
on  the  suppliers.    However,  it  has  been  very  easy  for  suppliers 
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to  obtain  multiple  supplier  numbers.    With  multiple  numbers, 
suppliers  can  bill  several  times  for  the  same  equipment  and  it  is 
difficult  to  collect  overpayments.    Use  of  multiple  numbers  also 
makes  it  easier  for  a  supplier  caught  under  one  number  to  reenter 
the  system  under  another  number. 

Changes  needed 

It  would  be  unfair  to  the  DME  industry  to  say  that  such  fraud  is 
rampant,  but  enough  cases  have  been  documented  to  clearly 
indicate  that  two  types  of  changes  are  necessary  to  reduce  the 
incentives  to  engage  in  fraudulent  practices.    The  administrative 
process  must  be  modified  to  prevent  unethical  suppliers  from 
gaming  the  system.    At  the  same  time,  Medicare  payment  rates  must 
be  lowered  and  the  variability  in  payment  rates  and  medical 
policy  among  carriers  must  be  reduced  so  Medicare  payments  are 
more  in  line  with  what  other  payers  pay. 

OBRA  1990 

HCFA  has  repeatedly  sought  legislative  changes  to  reform  the 
payment  system  for  DME.    He  are  pleased  that  Congress  acted  on 
several  of  our  legislative  proposals  in  passing  OBRA  1990  which 
will  contribute  to  reducing  the  incentives  for  fraud  and  abuse 
associated  with  DME. 
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Watiional  fee  schedules 

Specifically,  OBRA  1990  eliminated  the  statutory  requirement  for 
regional  fee  schedules  for  capped  rental  items  and  oxygen. 
Instead,  national  payment  ceilings  and  floors  will  be  phased  in 
over  the  next  three  years  for  all  categories  of  DME  except 
prosthetics  and  orthotics.     The  national  ceiling  is  set  at  the 
weighted  average  of  all  fee  schedule  amounts  for  each  item.  The 
floor  is  established  at  85  percent  of  the  national  average.  This 
provision  will  reduce  the  variation  in  payment  rates  among 
carriers  to  no  more  than  15  percent. 

Fee  schedule  for  capped  rental  items 

A  second  provision,  which  we  first  proposed  in  1988,  requires 
Medicare  to  rebase  the  fee  schedule  sunounts  for  capped  rental 
items  using  average  reasoneible  charges.     The  previous  methodology 
based  capped  rental  fee  schedule  amounts  on  submitted  charges, 
which  resulted  in  payments  that  were  too  high.    As  a  result  of 
this  provision,  on  average,  all  Medicare  payments  for  items  in 
this  category  will  be  reduced  by  18.5  percent. 

Another  provision  enacted  was  our  proposal  to  reduce  the  maximum 
amount  of  rental  payments  for  capped  rental  items  from  150 
percent  to  120  percent  of  the  purchase  price. 
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certificates  of  medical  necessity 

Other  provisions  of  OBRA  1990  address  the  process  by  which 
Medicare  beneficiaries  receive  DME.    One  provision  prohibits 
suppliers  from  providing  physicians  or  beneficiaries  with 
completed  or  partially  completed  medical  necessity  forms.  In 
other  words,  the  certificate  of  medical  necessity  must  be 
completed  by  a  physician.    Suppliers  cannot  fill  in  the  medical 
information  and  simply  get  a  physician  to  sign  the  completed 
form. 

In  June  of  this  year,  HCFA  released  draft  instructions  to  the 
carriers  to  implement  this  provision.     Physicians  are  responsible 
for  providing  medical  documentation  supporting  the  claim  for  DME 
and  they  must  sign  and  date  the  medical  necessity  form. 
Suppliers  may  only  compl^ete  the  administrative  portions  of  the 
form,  including  the  beneficiary's  name  and  address,  supplier's 
identifying  number,  and  physician's  name,  address,  and  phone 
number.    The  carriers  were  instructed  to  notify  physicians, 
suppliers,  and  representative  organizations  of  these 
requirements.     Suppliers  cannot  suggest  "buzzwords,"  use  sample 
forms,  or  counsel  physicians  on  how  to  fill  out  the  form. 
Violators  of  this  provision  are  subject  to  a  civil  monetary 
penalty  of  up  to  $1,000  for  each  form  inappropriately  completed 
and  distributed. 
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Prior  authorization 

Another  OBRA  1990  provision  requires  carriers  to  determine  prior 
to  delivery  whether  payment  will  be  allowed  for  seat-lift 
mechanisms,  transcutaneous  electrical  nerve  stimulators  (TENS) , 
and  motorized  scooters.    Prior  authorization  will  focus  attention 
on  items  that  have  been  associated  with  fraudulent  practices  or 
over-utilization  in  the  past. 

To  implement  this  provision,  HCFA  has  developed  a  system  for 
managing  prior  approval  decisions  which  is  currently  being  tested 
in  Pennsylvania.    Under  this  system,  physicians  who  prescribe 
these  items  are  required  to  call  a  toll-free  number  to  obtain 
approval  from  a  nurse  analyst  based  on  established  medical  review 
criteria  relating  to  the  condition  of  the  beneficiary.  If 
medical  necessity  cannot^  be  determined  based  on  this  initial 
review,  the  nurse  analyst  obtains  the  opinion  of  the  carrier's 
medical  director. 

OTHER  ACTIONS 

Besides  implementation  of  the  provisions  of  OBRA  1990,  HCFA  has 
taken  other  actions  to  reduce  fraud  and  abuse.    Since  1989,  HCFA 
has  required  all  carriers  to  use  a  uniform  certificate  of  medical 
necessity  for  home  oxygen  therapy.    This  form  specifies  the 
medical  information  that  must  be  documented  before  payment  can  be 
authorized  for  home  oxygen  therapy.     It  also  includes  an 
attestation  statement  signed  by  the  prescribing  physician  that 

8 


234 


certifies  the  oxygen  is  reasonable  and  necessary,  that  the 
information  on  the  form  is  true  and  accurate,  and  that 
falsification  of  information  may  result  in  prosecution.  We 
believe  this  statement  may  make  physicians  more  aware  of  their 
responsibilities  as  prescribers.    We  are  planning  to  prepare 
instructions  to  require  carriers  to  include  this  type  of 
statement  on  all  certificates  of  medical  necessity  for  other 
items  of  equipment. 

Another  area  where  we  have  devoted  considerable  efforts  and  which 
impacts  our  payment  system  is  the  HCFA  Common  Procedure  Coding 
System  (HCPCS)  for  items  of  DME.     It  is  very  important  for  the 
DME,  prosthetics,  and  orthotics  codes  to  be  sufficiently  detailed 
and  prescriptive  to  allow  for  the  distinct  classification  of 
items.     Otherwise,  we  rz€k  making  excessive  payments  for  items 
that  are  incorrectly  classified  into  higher  fee  categories,  in 
some  cases  by  suppliers  who  are  purposely  manipulating  the  coding 
system. 

Currently,  the  Alphanumeric  Editorial  Panel  meets  three  times  a 
year  to  discuss  coding  issues,  modify  codes,  and  develop  new 
codes.    This  panel  is  comprised  of  representatives  from  HCFA, 
Blue  Cross/Blue  Shield,  and  the  Health  Insurance  Association  of 
America.    When  a  problem  arises  with  a  particular  code  (such  as  a 
code  that  is  not  sufficiently  precise) ,  that  issue  can  be  brought 
to  the  attention  of  this  panel  by  any  interested  party.  Given 
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the  enormous  variety  of  equipment  items  provided  to  Medicare 
beneficiaries,  we  believe  the  time  and  energy  spent  to  assure  the 
precision  of  these  codes  is  valuable  in  preventing  incorrect 
payments . 

To  address  the  problem  of  unbundling,  we  are  developing  new  edits 
for  carrier  computer  systems  to  ensure  that  Medicare  does  not  pay 
more  for  individually  billed  items  than  it  would  for  a  claim  for 
the  entire  package.     Suppliers  will  still  be  able  to  make 
separate  claims  but  will  not  receive  more  money  for  doing  so. 

FUTURE  PLANS 

We  believe  the  provisions  of  OBRA  1990  and  our  administrative 
activities  will  make  great  progress  toward  reducing  the 
incentives  to  engage  in  -abusive  practices,  but  there  is  even  more 
that  can  be  done. 

FY  1992  budget  proposals 

The  administration  has  proposed  several  legislative  changes  in 
its  FY  1992  budget  proposal.    These  include:  reducing  the  oxygen 
fee  schedule  by  five  percent;  basing  the  national  limit  and  floor 
on  the  median  rather  than  the  mean;  paying  for  enteral  and 
parenteral  nutrients  and  supplies  on  the  basis  of  a  fee  schedule; 
and  paying  for  enteral  and  parenteral  equipment  under  the  same 
fee  schedule  and  methodology  used  for  DME.    All  these  proposals 
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would  serve  to  reduce  the  excessive  payments  for  DME  and  thereby 
lessen  the  incentives  for  fraud  and  abuse. 

We  have  also  proposed  phasing  in  a  national  fee  schedule  for 
prosthetics  and  orthotics  based  on  the  national  median  of  fee 
schedule  amounts.     Prosthetics  and  orthotics  was  the  one  category 
of  DME  exempted  from  national  payment  limits  in  OBRA  1990.  There 
is  high  variation  in  payment  for  these  items,  and  national 
payment  limits  would  help  to  reduce  the  disparity  and  limit  those 
amounts  that  are  excessive. 

Regional  carriers  and  cayrjer  jurisdiction 

In  addition  to  legislative  improvements,  we  are  also  considering 
possible  administrative  changes.    A  recent  study  of  claims 
processing  at  all  carriers  suggests  that  optimal  processing  of 
claims  for  equipment  and  supplies  could  be  achieved  by 
establishing  regional  carriers.     For  example,  the  use  of  a  few 
regional  carriers  would  greatly  reduce  the  variance  in  coverage 
policy  and  utilization  parameters  among  carriers.  Greater 
efficiency  would  be  achieved  because  each  carrier  would  have  a 
trained  pool  of  experienced  personnel  who  would  be  able  to  handle 
difficult  claims  more  effectively  and  process  claims  more  quickly 
and  accurately. 

HCFA  is  also  considering  its  policy  on  carrier  jurisdiction  of 
DME  claims.     The  current  policy  based  on  the  point  of  sale  has 
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contributed  to  the  problem  of  carrier  shopping  and  should  be 
changed.    Having  claims  submitted  to  the  carrier  serving  the  area 
where  the  beneficiary  lives  would  eliminate  carrier  shopping. 
Suppliers  would  no  longer  have  control  over  which  carrier 
processes  their  claims. 

Supplier  numbers  .     ^      ^  ; 

Another  area  under  review  is  access  to  supplier  numbers.  We 
believe  a  better  controlled  application  process  would  deter  some 
suppliers  from  program  abuse  and  alert  carriers  to  potentially 
problematic  suppliers.    One  possibility  under  consideration  would 
require  suppliers  to  fill  out  an  application  form  and  provide 
information  related  to  their  ownership  and  business  practices  in 
order  to  receive  a  supplier  number.    The  ownership  information 
will  assist  us  in  identifying,  before  payment  begins,  suppliers 
that  have  previously  owned  a  sanctioned  or  fraudulent  business 
and  relocated  under  a  different  name.    Suppliers  would  also  be 
required  to  sign  a  statement  indicating  they  meet  certain 
standards,  such  as  repairing  and  maintaining  rental  items, 
answering  questions  and  complaints  from  beneficiaries,  and 
accepting  returns  of  items.    The  supplier  would  be  required  to 
sign  an  attestation  statement  indicating  that  all  information 
provided  is  truthful. 
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conclusion 

We  believe  a  vast  majority  of  the  DME  industry  operates  fairly 
and  honestly.    However,  we  recognize  that  the  system  has,  in  some 
cases,  allowed  those  less  honest  to  engage  in  deceptive 
practices.    Therefore  we  need  to  consider  changes  that  will  close 
the  door  on  fraud  and  abuse.    These  changes  must  take  two  forms. 
We  must  make  it  more  difficult  for  suppliers  to  game  the  system. 
Second,  we  need  to  stop  paying  more  for  DME  than  is  inherently 
reasonable.    At  the  same  time,  we  must  be  mindful  that  the 
changes  are  not  so  burdensome  that  reputable  suppliers  are 
unfairly  disadvantaged.    We  look  forward  to  working  with  you  to 
find  appropriate  solutions  to  this  serious  problem. 

Thank  you.     I  am  happy  to  answer  your  questions. 
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Chairman  Sasser.  I  get  the  impression  from  your  statement  that 
you  do  feel  that  there  is  some  abuse  in  this  whole  area.  I  would 
agree  with  you  that  the  majority  of  the  suppliers  are  certainly  ethi- 
cal and  honest,  but  I  have  a  sense  that  maybe  HCFA  is  under-esti- 
mating the  amount  of  abuse  that  is  occurring  in  the  country  in  the 
durable  medical  equipment  and  supplies  field. 

Do  you  have  any  way  of  knowing  or  of  even  finding  out,  for  ex- 
ample, how  much  the  abuse  amounts  to  in  dollars  and  cents  or 
even  as  a  proportion  of  the  medical  equipment  and  supply  field? 

Dr.  WiLENSKY.  Well,  the  short  answer  is,  no,  we  do  not  really 
have  a  way  of  knowing  how  much  abuse  may  be  out  there.  I  think 
there  are  three  areas  of  concern. 

One  is  that  we  think  we  have  been  paying  too  much  for  those 
things  that  are  honestly  being  prescribed.  We  think  there  is  too 
much  variation  in  what  we  pay  and  that  has  compounded  the  prob- 
lem because  it  has  led  to  the  practice  of  so-called  carrier  shopping, 
going  to  the  carrier  who  will  pay  the  best.  And  we  think-  

Chairman  Sasser.  In  other  words — if  I  might  interrupt  you — that 
would  explain  what  our  previous  witness  said  about  people  taking 
a  bill  from  my  State  in  Tennessee  and  getting  it  paid  in  Pennsylva- 
nia. 

Dr.  WiLENSKY.  Exactly.  There  are  variations  in  how  carriers 
process  bills  in  terms  of  what  they  cover,  and  there  has  also  been 
substantial  variation  in  what  is  paid  because  of  the  way,  following 
OBRA  87,  we  were  instructed  to  pay  for  durable  medical  equip- 
ment. 

And  third,  there  is  outright  fraud.  Things  that  are  being  billed 
that  are  not  being  provided  at  all,  or  substitute  billing.  Most  of 
what  you  heard  about  from  the  previous  witness  had  to  do  with 
items  in  nursing  homes. 

And  while  I  do  not  want,  in  any  way,  to  down-play  the  serious- 
ness and  the  offensive  nature  with  which  we  regard  fraud  and 
abuse,  it  is  important  to  understand  that  the  nursing  home  market 
is  actually  not  the  dominant  part  of  durable  medical  equipment. 

That  is,  most  durable  medical  equipment  is  not  provided  in  the 
nursing  home.  However,  I  do  not  want  you  to  feel  that  I  am  in  any 
way  understating  or  down-playing  the  problems  he  described  there 
or  the  fact  that  we  know  there  is  some  abuse  that  occurs  outside 
the  nursing  home  as  well.  But  I  think  it  is  important  to  try  to  put 
some  of  what  he  was  saying  in  perspective.  Items  provided  in  nurs- 
ing homes  are  not  the  dominant  portion  of  DME. 

Chairman  Sasser.  Dr.  Wilensky,  the  Inspector  General  has  sug- 
gested that  we  mandate  that  reimbursement  for  durable  medical 
equipment  and  supplies  be  based  on  the  average  wholesale  price, 
plus  some  percent  for  handling  or  profit.  In  other  words,  to  some 
extent,  the  IG  is  suggesting  that  we  specify  the  percent  of  profit 
that  can  be  made.  Should  this  be  done?  And  if  so,  why  or  if  not, 
why  not? 

Dr.  WiLENSKY.  I  am  an  economist  and  I  am  not,  in  general,  in- 
clined to  use  that  kind  of  a  pricing  system  here  or  an3rwhere  else. 
It  smacks  very  much  of  the  form  of  a  regulated  public  utility.  I 
think  there  are  several  things  that  we  are  on  the  road  to  doing  as 
the  result  of  OBRA  90  that  will  move  us  away  from  the  regional 
fee  schedules  to  much  more  limited  variations  in  charges.  One  is  by 
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putting  a  ceiling  at  the  weighted  average  of  charges  and  putting  a 
floor  at  15  percent  below  that. 

However,  another  strategy  that  we  have  at  least  considered,  al- 
though at  this  point  it  is  only  a  consideration,  has  to  do  with  com- 
petitive bidding.  This  is  a  strategy  that  the  Department  of  Defense 
uses  on  occasion,  and  it  is  something  that  we  think  is  at  least 
worthy  of  consideration.  Competitive  bidding  would  allow  you  to 
try  to  get  the  best  price  without  administratively  setting  what  you 
think  that  price  should  be.  Then  you  would  use  the  suppliers  who 
are  willing  to  supply  it  at  that  low  price. 

So  I  think  there  are  ways  that  we  can  make  sure  we  are  not 
paying  too  much  and  that  we  do  not  have  the  kind  of  historical 
variation  that  we  have  had  without  getting  into  administered  pric- 
ing. 

Chairman  Sasser.  We  have  heard  described  here,  this  morning, 
the  process  of  forum  shopping,  whereby  a  third-party  biller  will 
simply,  after  receiving  the  assignment  from  the  medicare  benefici- 
ary, simply  shop  around  to  find  the  carrier  that  will  pay  the  high- 
est price  for  a  particular  product.  We  have  heard  testimony  this 
morning,  and  I  think  you  heard  it.  Dr.  Wilensky,  that  this  one- 
dollar  wound  care  kit  here,  could  be  billed  through  Pennsylvania 
for  $30.  And  in  other  areas  and  other  forums,  I  presume  that  it  is 
billed  at  a  much  lower  price. 

Now,  one  of  the  problems  it  has  been  stated,  is  that  we  have  57 
carriers.  In  other  words,  57  different  outlets  whereby  a  third-party 
biller  could  send  the  bill.  Some  have  suggested  that  one  of  the  ways 
to  alleviate  this  problem  of  forum  shopping  and  get  a  better  handle 
on  the  whole  structure  is  to  reduce  those  57  carriers  down  to  two 
or  three  or  four.  And  that  these  two  or  three  or  four  should  have 
the  same  reimbursement  rates  and  the  same  coverage  policy. 

How  do  you  react  to  that  suggestion?  Would  that  not  take  care  of 
the  problem  of  forum  shopping? 

Dr.  Wilensky.  I  think  there  are  three  things  that  we  need  to  do 
to  fix  this  problem  and  we  are  considering  all  three  of  them.  The 
first  will,  in  part,  take  care  of  some  of  the  problem.  That  is,  as  a 
result  of  OBRA  90,  the  variation  in  most  of  DME,  but  not  prosthet- 
ics and  orthotics,  will  be  drastically  reduced.  That  is,  all  prices  will 
be  within  15  percent  of  each  other  so  that  the  huge  variation  will 
no  longer  exist  for  most  durable  medical  equipment. 

The  second  thing  that  we  are  working  on  is  a  regulation  that 
would  specify  that  the  bill  has  to  go  to  the  carrier  where  the  bene- 
ficiary lives.  It  would  no  longer  be  up  to  the  choice  of  the  supplier, 
depending  on  where  the  supplier  does  its  marketing.  That  also 
would  reduce  substantially  any  discretion. 

And  the  third  has  to  do  with  the  issue  that  you  are  raising  which 
is  substantially  reducing  the  number  of  carriers.  Actually,  the 
number  of  carriers  who  engage  in  DME  is  34,  although  you  are  cor- 
rect, we  have  57  carriers.  We  think  that  is,  indeed,  too  many  carri- 
ers. There  are  all  sorts  of  inefficiencies  that  go  on  because  there 
are  a  lot  of  carriers  who  only  do  a  little  bit  of  this  work,  so  they  do 
not  do  it  well,  and  they  do  not  see  abuse  as  well. 

We  are  actively  considering  going  to  a  much  smaller  number  of 
carriers.  We  are  not  quite  sure  whether  three,  four  or  five  is  the 
right  number.  We  are  looking  to  do  this  by  putting  out  a  proposed 


241 


rule  soon  and  then  attempting  to  move  to  the  system  in  about  a 
year  to  a  year  and  a  half  when  all  of  the  changes  could  be  accom- 
plished. It  is  definitely  a  direction  that  we  are  giving  serious  con- 
sideration to. 

We  do  have  some  experience  with  enteral  and  parenteral  feeding 
where  we  now  have  only  two  carriers — ^one  in  South  Carolina  and 
one  in  southern  California. 

Chairman  Sasser.  How  is  that  working  out? 

Dr.  WiLENSKY.  It  appears  to  have  solved  a  lot  of  our  earlier  prob- 
lems. They  do  it  efficiently  and  there  is  much  less  variation  in  cov- 
erage and  payment.  We  think  it  has  probably  stopped  a  lot  of 
abuse,  although  I  spent  a  number  of  weeks  handling  a  series  of 
complaints  from  some  groups  about  some  of  the  procedures.  I  guess 
it  does  not  completely  stop  complaints,  but  I  think  it  would  respond 
to  a  lot  of  what  we  heard  this  morning. 

Chairman  Sasser.  Right. 

One  final  question  before  turning  to  Senator  Domenici,  and  that 
is,  should  we  also  not  change  the  policy  of  billing  so  that  we  are 
billing  by  the  address  of  the  medicare  beneficiary,  rather  than  the 
so-called  "point-of-sale"? 

Dr.  WiLENSKY,  Yes;  we  are  hopeful  that  we  will  get  a  proposed 
rule  out  sometime  in  the  fall  that  would  accomplish  this  change. 
We  think  that  would  help  a  lot. 

Chairman  Sasser.  So  that  would  mean  that  for  a  medicare  pa- 
tient in  Tennessee  or  New  Mexico,  the  billing  would  be  at  their  ad- 
dress? 

Dr.  WiLENSKY.  Correct. 

Chairman  Sasser.  Rather  than  some  theoretical  ''point-of-sale" 
out  there,  where  they  could  take  it  to  Pennsylvania  and  get  it 
paid? 

Dr.  WiLENSKY.  Correct. 

And  we  think,  on  balance,  given  the  problems  that  we  have 
heard,  it  is  the  appropriate  thing  to  do.  I  would  like  to  explain  that 
the  way  we  got  into  point-of-sale  in  the  first  place  is  that  we  were 
concerned  about  having  the  same  legitimate  supplier  selling  the 
same  product  to  different  beneficiaries  and  getting  paid  differently. 
That  did  not  make  a  great  deal  of  sense.  That  was  initially  the  jus- 
tification used  for  doing  point-of-sale  rather  than  billing  where  the 
beneficiary  resided. 

I  think  we  are  all  convinced  that  the  problems  have  over- 
whelmed us  and  we  need  to  change. 

Chairman  Sasser.  Senator  Domenici? 

Senator  Domenici.  Thank  you,  very  much,  Mr.  Chairman. 

Let  me  just  impose  on  the  fact  that  we  are  here  to  ask  you  a 
question  that  is  not  necessarily  related  to  this  morning. 

Dr.  WiLENSKY.  Sure. 

Senator  Domenici.  I  might  ask  could  you  guess  what  it  is?  It  is 
something  that  has  made  all  the  doctors  that  are  not  general  prac- 
titioners very  angry.  Could  you  tell  me,  you  are  aware  of  the  an- 
guish that  the  new  schedule  is  imposing  on  doctors  across  this 
land,  where  Congress  had  passed  legislation  which,  I  think,  had  a 
great  motive.  We  know  that  our  specialists  were  getting  paid  much 
more  than  the  general  practitioner  for  the  amount  of  service  ren- 
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dered,  and  we  asked  that  you  try  to  adjust  the  fee  schedule  based 
upon  service. 

Now,  you  have  done  it  and  those  who  are  speciaHsts  claim  that 
everybody  loses.  I  do  not  want  you  to  use  all  of  our  time  explaining 
that,  merely  to  ask  you  are  you  looking  at  it  and  is  there  anything 
that  can  be  done  to  make  it  fairer? 

Dr.  WiLENSKY.  Senator,  I  would  have  to  be  brain  dead  not  to 
have  noticed  the  anguish  of  the  physician  community. 

Senator  Domenici.  I  figured  that. 

Dr.  WiLENSKY.  I  have  also  had  three  hearings  on  Physician  Pay- 
ment Reform  in  the  last  couple  of  weeks.  Let  me  say  a  couple  of 
things  about  what  we  were  trying  to  do  and  what  we  are  now 
doing.  The  purpose  of  the  relative  value  scale  was  to  try  to  get  rela- 
tive prices  right.  That  is,  to  have  what  we  pay  for  doing  a  proce- 
dure versus  what  we  pay  a  physician  for  listening  to  the  patient 
about  right.  Despite  all  of  the  complaints,  we  think  it  is  important 
that  people  understand  that  the  relative  values,  themselves,  are  for 
the  most  part  not  being  questioned.  That  means  that  this  issue 
about  paying  relatively  right  really  has  been  responded  to. 

There  are  two  points  that  have  been  raised  that  have  to  do  with 
how  we  go  from  relative  values  to  actual  payments  for  these  rela- 
tive prices.  One  has  to  do  with  the  fact  that  in  a  very  deliberate 
way  the  winners  were  brought  in  faster  than  the  losers  contribute 
to  the  system. 

It  is  a  policy  that  has  ended  up  taking  money  out  of  the  pot — our 
estimate  is  about  $6.9  billion  over  5  years.  We  recognized  it  was  not 
the  intent  of  Congress  to  take  money  out  of  the  pot.  We  thought  it 
was  the  best  reading  of  the  statute.  We  are  spending  time  with  our 
general  counsel  and  we  are  looking  at  other  people's  interpreta- 
tions to  see  whether  there  are  other  ways  to  implement  the  transi- 
tion within  budget  neutrality  to  not  get  us  into  this  problem. 

The  second  area  that  has  caused  such  

Senator  Domenici.  I  am  sure  that  everybody  out  there  under- 
stood that.  They  all  know  what  you  said.  I  think  I  understand  but 
go  ahead  and  give  me  the  second  one. 

Dr.  WiLENSKY.  The  second  area  has  to  do  with  whether  or  not  we 
will  end  up  spending  as  much  in  1992  as  we  would  have  if  we  had 
not  changed  how  we  paid  physicians.  It  is  the  so-called  budget  neu- 
trality issue.  The  question  is  whether  or  not  we  need  to  take  into 
account  any  changes  that  may  occur  because  of  the  way  that  physi- 
cians react  or  the  elderly  use  services,  or  anything  else. 

It  is  an  area,  we  understand,  that  has  caused  concern.  It  is  a  pro- 
posed rule  and  all  aspects  of  the  proposed  rule  will  be  reviewed, 
both  those  things  where  we  made  what  we  believe  are  the  best 
policy  judgments,  and  where  we  made  legal  interpretations  of  the 
statute  and  its  implications  in  writing  this  regulation.  So  I  do  want 
to  assure  you,  and  for  you  to  assure  the  physicians  in  your  commu- 
nity, that  it  is  a  proposed  rule.  That  means  that  we  will  seriously 
try  to  respond  to  the  issues  they  are  raising. 

Senator  Domenici.  I  would  note  a  couple  of  things.  When  the 
mid-session  review  came  from  0MB,  some  of  those  who  are  very  fa- 
miliar with  how  trend  lines  look,  did  not  speak  up  but  now  they 
are.  And  they  say  that  they  now  notice  something  very  strange. 
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When  the  director  came  up  he  talked  about  the  tremendous  in- 
creases in  medicaid  and  they  are  now  in  the  trend  line,  in  the  base. 

But  the  issue  before  the  mid-session  review  was  where  is  medi- 
care not  medicaid  and  this  issue  is  a  medicare  issue. 

Dr.  WiLENSKY.  Right. 

Senator  Domenici.  And  it  turns  out  that  after  mid-session  review 
that  medicare  is  not  going  up  as  fast  as  people  thought.  And  part 
of  the  reason  is  because  the  proposed  regulations  are  now  filtered 
into  the  base  line  and  obviously  you  have  promoted  regulations 
that  save  $7  billion,  more  or  less,  $6.9  billion  and  they  are  not  final 
yet.  And  there  are  many  who  cannot  understand  how  a  budget-neu- 
tral request  ends  up  with  a  $7  billion  reduction. 

So  somehow  or  another  we  guessed  it  but  we  did  not  know  why. 
And  now,  I  think  part  of  it  is  this  and  we  did  not  expect  to  save 
money.  We  expected  to  compensate  those  who  were  not  under  the 
specialists  fee  schedule.  Some  of  them  would  spend  10  minutes  and 
get  $200  where  the  general  practitioner  would  spend  an  hour  and 
get  $100. 

And  you  know  we  want  people  to  be  general  practitioners  and  in- 
terns and  the  like  and  that  is  what  was  happening,  it  is  a  decade- 
old  problem,  is  it  not? 

Dr.  WiLENSKY.  Longer  than  that. 

Senator  Domenici.  All  right,  let  me  ask  you  about  this  issue 
before  us  today.  Thank  you,  very  much,  for  your  remarks. 
Dr.  WiLENSKY.  Sure. 

Senator  Domenici.  On  this  issue,  is  it  fair  to  say  that  the  witness 
that  you  heard  and  you  were  not  here  for  all  of  it,  that  he  is  clear- 
ly on  to  something? 

Dr.  WiLENSKY.  Yes. 

Senator  Domenici.  Is  it  fair  to  say  that  even  though  this  is  a  lim- 
ited part  of  the  Medicare  Part  B  cost,  very  precise,  that  is  it  not 
fair  to  say  that  we  must  do  something  to  reform  it  so  that  this  is 
not  occurring? 

Dr.  WiLENSKY.  Of  course. 

Senator  Domenici.  And  are  you  going  to  do  that,  is  that  what 
you  are  telling  us? 

Dr.  WiLENSKY.  There  are  two  areas.  There  are  things  we  can  do 
administratively,  like  reduce  the  number  of  carriers,  if  we  continue 
to  believe  that  is  appropriate  and  make  sure  that  the  claim  goes  to 
the  carrier  servicing  the  address  of  the  beneficiary  and  not  to 
wherever  the  individual  supplier  wants  to  shop  around.  There  are 
also  things  we  think  we  can  do  with  regard  to  the  supplier  number 
that  would  make  sense. 

But  we  also  need  to  make  sure  that  fraud  and  abuse  is  pursued 
by  the  Inspector  General.  In  fact,  there  have  been  a  number  of 
cases,  in  part  as  a  result  of  the  publicity  about  DME  fraud,  that 
have  gotten  turned  over  to  the  Inspector  General.  We  think  those 
cases  need  to  be  pursued  vigorously.  I  applaud  the  statements  of 
the  committee  that  both  the  Justice  Department  and  the  Inspector 
General  need  to  be  involved. 

Senator  Domenici.  Well,  my  last  remark,  I  hope  in  trying  to  fix 
it  that  you  do  not  assume,  as  we  do  frequently  up  here,  that  a 
whole  other  layer,  two  or  three  layers  of  regulations  will  fix  it.  You 
have  to  streamline  the  system  and  you  have  to  enforce  the  laws. 
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This  will  do  more  than  anjrthing  if  someone  is  arrested  and  tried 
because  they  did  intentionally  cheat  and  defraud,  and  I  think  that 
you  all  ought  to  be  catching  that  every  now  and  then  and  not  have 
to  come  as  a  result  of  hearings  like  the  ones  we  are  having. 

I  hope  the  system  is  reformed. 

I  thank  you,  very  much  for  your  appearance  here. 

Dr.  WiLENSKY.  You  are  welcome. 

Chairman  Sasser.  Thank  you,  Senator  Domenici,  and  Dr.  Wi- 
lensky,  would  it  be  helpful  or  is  it  necessary  to  have  legislation  in 
order  to  set  standards  for  participation  for  suppliers?  There  is  some 
thought  that  you  need  legislation  along  that  line,  and  I  would  be 
interested  in  getting  your  comment. 

Dr.  WiLENSKY.  Well,  there  are  some  areas  in  which  legislation 
would  be  helpful.  Actually,  we  are  concerned  that  setting  accredita- 
tion standards  might  cause  harm  when  there  are  other  ways  for  us 
to  solve  the  problem.  The  harm  that  we  are  concerned  about  is 
that  we  think  it  would  be  expensive  to  administer.  We  are  also 
afraid  that  we  would  drive  out  a  lot  of  small  suppliers,  which  clear- 
ly is  a  downside  problem  to  accreditation. 

What  we  think  would  help  us  a  lot  is  if  we  could  have  a  two- 
pronged  approach  in  providing  numbers.  The  fact  of  the  matter  is 
that  it  is  extremely  easy  to  get  a  supplier  number.  What  was  de- 
scribed earlier  was  not  much  of  an  exaggeration.  In  fact,  it  really 
was  not  any  of  an  exaggeration. 

We  think  that  we  need  to  make  sure  that  medicare  suppliers  cer- 
tify that  they  are  able  to  provide  certain  functions  in  terms  of 
being  able  to  take  care  of  equipment,  etc.,  under  penalty  of  law  if 
they  are  falsely  supplying  information. 

We  also  think  that  the  suppliers  need  to  be  able  to  provide  us 
with  disclosure  of  ownership  information.We  were  directed  as  a 
part  of  OBRA  90  to  do  that  in  many  areas  anyway,  but  this  issue  of 
having  detailed  knowledge  of  who  exactly  owns  the  company  is 
very  important  if  we  are  to  catch  people  who  jump  from  one  fraud- 
ulent practice  to  another. 

It  is  not  as  easy  as  having  a  single  identification  number.  Be- 
cause the  fact  of  the  matter  is  that  many  of  these  small  suppliers 
have  multiple  owners.  If  you  just  gave  them  a  single  identification 
number,  you  would  not  really  see  that  two  or  three  people  might 
be  fraudulently  involved  in  several  different  companies.  If  you 
have  disclosure  of  ownership,  you  put  that  information  into  com- 
puterized form  and  then  you  can  track  where  these  individuals  are. 

We  think  disclosure  of  ownership  would  be  better  than  having 
either  accreditation  or  a  unique  number  for  the  supplier,  as  the 
way  to  stop  fraud. 

Chairman  Sasser.  Now,  I  have  heard  descriptions  of  the  carriers 
who  pay  the  claims.  They  process  literally  tens  of  millions  of 
claims,  as  you  know,  and  these  are  handled  by  computer.  And  they 
have  developed  computer  screens  in  which  they  can  determine 
with  a  reasonable  degree  of  probability  whether  or  not  a  claim  is 
borderline  or  if  they  get  a  whole  series  of  claims  that  begin  to  look 
as  if  they  are  fraudulent. 

Dr.  WiLENSKY.  That  is  generally  the  idea. 

Chairman  Sasser.  Now,  I  have  heard  carriers  or  representatives 
of  carriers  say  that  after  a  period  of  time  when  they  start  building 
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up  these  claims  that  their  screens  indicate  are  dubious,  that  they 
simply  do  not  go  to  the  trouble  of  investigating  these  because  it  is 
easier  just  to  go  ahead  and  present  them  ultimately  to  medicare  for 
payment. 
What  can  be  done  about  that? 

In  other  words,  as  our  witness  testified,  it  is  a  win-win  situation 
with  these  medical  suppliers  he  worked  with  and  it  is  really  a  win- 
win  situation  with  a  carrier,  because  there  is  no  skin  off  their  teeth 
if  they  go  ahead  and  pay  claims  that  are  fraudulent  or  excessive, 
etc. 

Is  that  a  fair  statement? 

Dr.  WiLENSKY.  It  is  not  a  win-win.  That  is,  they  have  nothing  to 
gain  and  they  do,  at  least,  run  the  risk  through  proper  audit  trails 
of  being  found  to  not  do  their  job  well  if,  in  fact,  what  is  going  on  is 
specifically  not  allowed. 

But  I  think  there  are  a  couple  of  things  that  we  can  do  to  make 
it  easier  for  carriers  to  pursue  their  activities.  One  of  them  is  that 
we  could  allow  the  carriers,  although  this  would  require  legislation, 
to  use  prior  approval  authority  when  they  have  reason  to  believe 
that  there  is  some  fraudulent  activity. 

Right  now  we  are,  as  a  result  of  OBRA  90,  instructed  to  use  prior 
approval  in  three  areas.  The  Secretary  can  also  indicate  one  or  two 
other  areas  if  the  Secretary  feels  that  it  is  appropriate.  But  the  car- 
riers, themselves,  do  not  have  the  authority  to  say,  we  think  there 
are  areas  of  abuse  going  on,  therefore  we  would  like  to  introduce 
prior  approval  in  certain  areas  to  make  sure  that  abusive  situa- 
tions are  not  going  on. 

I  think  that  would  be  very  helpful  and  would  give  the  carriers  an 
incentive  to  do  their  job  because  it  would  make  it  much  easier  for 
them  to  try  and  catch  the  problems.  Also,  of  course,  consolidating 
to  a  small  number  of  carriers,  who  are  intensely  involved  with  du- 
rable medical  equipment,  who  know  the  areas,  who  really  can  spot 
fraud  or  funny  activities  in  this  area,  ought  to  help. 

Right  now,  durable  medical  equipment  only  makes  up  5  to  10 
percent  of  the  carrier  business  for  most  carriers.  This  means  that  it 
is  not  as  easy  as  it  might  be  for  them  to  see  funny  things  going  on 
because  they  are  looking  at  some  portion  of  5  percent  of  their  busi- 
ness. It  would  be  much  better  if  we  had  a  small  number  of  carriers. 
They  would  be  much  more  likely  to  see  fraud  and  abuse.  So  we  are, 
as  I  have  indicated,  pursuing  the  idea  of  down-sizing,  in  a  very  sub- 
stantial way,  the  number  of  carriers  involved. 

Chairman  Sasser.  All  right,  are  there  any  further  questions. 
Senator  Domenici? 

Senator  Domenici.  I  have  none. 

Chairman  Sasser.  All  right.  Well,  Dr.  Wilensky,  I  thank  you, 
very  much,  for  appearing  here  this  morning,  and  testifying.  I  think 
it  goes  without  saying  that  we  simply  must  get  a  better  handle  on 
costs  in  the  whole  Medicare  Program.  And  in  the  field  of  medical 
equipment  and  supplies,  we  realize  that  is  a  relatively  small  facet 
of  what  medicare  does.  But  even  that  relatively  small  facet  runs  up 
into  tens  of  millions  if  not  hundreds  of  millions  of  dollars,  when 
you  take  into  consideration  this  large  hole  that  we  are  dealing 
with. 
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Senator  Domenici.  Mr.  Chairman,  might  I  ask  one  more  ques- 
tion? 

Chairman  Sasser.  Certainly. 

Senator  Domenici.  One  is  just  kind  of  a  personal  inquiry.  How  is 
that  fellow  Jeff  that  used  to  work  for  this  committee  doing,  is  he 
performing  well? 

Dr.  WiLENSKY.  He  is  wonderful.  I  feel  a  little  guilty  from  time-to- 
time  that  we  took  him  away  from  your  staff,  but  he  is  making  a 
substantial  contribution  to  HCFA.  Given  how  much  money  we 
spend  on  health  care,  that  is  an  important  contribution  for  you  to 
have  made. 

Senator  Domenici.  Well,  I  tell  you  the  real  reason  it  makes  me 
sad  is  that  you  can  pay  him  more  than  we  can,  but  let  me  ask  a 
question  regarding  an  issue  that  is  before  you.  I  have  not  had  a 
chance  to  ask  you  this  in  a  number  of  weeks  and  what  is  happen- 
ing with  the  situation  regarding  medical  schools  and  the  income 
tax  deductibility — remember  that  problem  that  we  gave  to  you  re- 
garding the  interns  that  work  in  med  schools? 

Dr.  WiLENSKY.  I  do  and  I  remember  it.  You  asked  me  about  it  in 
the  beginning  of  June  and  I  do  not  know  what  the  answer  is,  but 
we  will  make  sure  we  get  back  to  your  office. 

Senator  Domenici.  I  think  it  would  be  nice  that  your  meeting 
here  reminds  you  of  that  and  I  would  appreciate  hearing  from  you. 

Thank  you,  Mr.  Chairman. 

Dr.  WiLENSKY.  I  will  do  that. 

Chairman  Sasser.  Thank  you.  Dr.  Wilensky. 

Our  next  witness  this  morning  will  be  Mr.  Neil  Thrift,  Chairman 
of  the  Council  of  Nursing  Home  Suppliers.  Mr.  Thrift  has  a  supply 
business  in  Oklahoma  City,  Oklahoma,  and  I  understand  Mr.  Thrift 
will  be  accompanied  this  morning  by  Mr.  Frank  Case,  III,  an  attor- 
ney and  counselor  to  the  Council  on  Nursing  Home  Suppliers. 

Mr.  Thrift,  we  welcome  you  here,  this  morning,  along  with  Mr. 
Case,  and  look  forward  to  your  testimony  and  observations. 

STATEMENT  OF  NEAL  THRIFT,  CHAIRMAN,  COUNCIL  OF  NURSING 
HOME  SUPPLIERS,  AND  OWNER/OPERATOR  OF  CARE  SUPPLY, 
INC.,  OKLAHOMA  CITY,  OK,  ACCOMPANIED  BY  DAVID  KRAUSE, 
VICE  CHAIRMAN,  COUNCIL  OF  NURSING  HOME  SUPPLIERS 

Mr.  Thrift.  Thank  you,  Mr.  Chairman. 

My  name  is  Neil  Thrift  and  I  am  vice  president  of  Care  Supply, 
Inc.,  a  nursing  home  supply  company. 

Chairman  Sasser.  Mr.  Thrift,  if  I  may  interrupt,  for  the  purposes 
of  the  reporter  here,  I  understand  this  is  not  Mr.  Case  with  you 
this  morning,  but  Mr.  Krause. 

Mr.  Thrift.  Yes,  I  am  getting  ready  to  introduce  him. 

Chairman  Sasser.  All  right,  thank  you. 

Mr.  Thrift.  And  today  I  am  testifying  in  my  capacity  as  Chair- 
man of  the  Council  of  Nursing  Home  Suppliers.  With  me  is  David 
Krause,  who  is  president  of  Total  Health  Services,  Inc.,  and  vice 
president  of  our  council. 

We  applaud  you.  Senator  Sasser,  and  your  committee  for  your 
continued  interest  in  examining  weaknesses  in  medicare's  reim- 
bursement system  for  medical  equipment  and  supplies.  Your  hear- 
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ings,  very  frankly,  are  viewed  by  our  council  as  an  opportunity  to 
seek  changes  in  an  antiquated  medicare  system  which  invites 
fraudulent  practices. 

One  point  we  would  like  to  make  for  the  record  today  is  that  our 
testimony  is  going  to  deal  primarily  with  medical  supplies  and  not 
DME.  There  is  definitely  a  difference.  We  are  talking  about  ortho- 
tics and  prosthetics  rather  than  what  I  would  call  DME,  which  is, 
in  our  business  is  hard  DME,  like  wheelchairs,  and  walkers  and  so 
forth. 

The  Council  is  a  newly  formed  organization.  Our  members  pro- 
vide services  to  over  100,000  nursing  home  patients  in  over  40 
States.  The  Council's  goal  is  to  achieve  a  level  playing  field  for  sup- 
pliers of  medicare-covered  products  and  services  to  nursing  home 
residents  by  advocating  national  uniform  reimbursement  rates, 
coverage  guidelines  and  utilization  screens  under  the  Medicare 
Part  B  program. 

Council  members  furnish  prosthetic  devices  which  are  devices 
which  replace  all  or  part  of  an  internal  body  organ.  We  also  supply 
prosthetics,  orthotics,  surgical  dressings,  splints,  and  casts.  All  of 
these  products  are  furnished  to  nursing  home  residents  pursuant  to 
physician  authorization. 

These  products  and  services  are  furnished  to  medicare  benefici- 
aries nationwide  by  our  members.  Some  members  operate  from 
single  locations.  Others  keep  their  inventory  in  multiple  locations 
throughout  the  country. 

Many  Council  members  achieve  increased  operating  efficiency 
through  central  office  billing.  Under  central  office  billing,  the  sup- 
plier maintains  a  sales  staff  at  one  location  to  receive  all  orders  for 
particular  types  of  products.  The  product  then  is  shipped  from  this 
central  location  or  from  other  locations  closer  to  the  nursing  home 
resident.  All  claims  are  billed  from  the  central  office,  in  other 
words,  the  point  of  sale  to  the  one  medicare  carrier  with  jurisdic- 
tion over  this  point  of  sale,  regardless  of  where  the  nursing  home 
patient  actually  lives. 

Current  HCFA  medicare  policy  supports  central  office  billing  by 
requiring  that  suppliers  submit  claims  to  the  carrier  with  jurisdic- 
tion over  the  point  of  sale.  Point  of  sale  billing  promotes  cost  effi- 
ciencies for  both  the  Government  and  the  suppliers  because  this 
enables  suppliers  to  file  their  claims  electronically  through  one 
Part  B  carrier. 

They  can  do  so  because  they  need  only  to  obtain  and  implement 
that  single  carrier  software  system.  The  increased  use  of  electronic 
claims  by  both  suppliers  and  carriers  is  one  of  HCFA's  highest  pri- 
orities as  evidenced  by  the  June  1991  Medicare  bulletin  from  the 
Illinois  Courier. 

Mr.  Chairman,  I  would  like  to  offer  this  exhibit  for  the  record. 
Chairman  Sasser.  It  will  be  included  in  the  record,  Mr.  Thrift. 
[The  exhibit  referred  to  by  Mr.  Thrift  follows:] 
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MEDICARE  B  BULLETIN 

A  Swvk*  of  Bliu  Cnu  Md  Blu*  SUM  t/mtMli  JUNE,  1991 


EMC  BECOMES  TOP  CLAIMS  PRIORITY 

The  Health  Care  Financing  Administration  (HCFA)  has  made  the  processing  of  electronic  media  claims 
(EMC)  its  first  administrative  cost  saving  priority,  now  and  for  fiscal  year  1992.  Aggressive  EMC 
goals  have  been  developed  for  the  contractors  that  process  Medicare  claims,  and  an  ambitious  effort  to 
market  EMC  has  begun.  HCFA's  current  goal  is  to  obtain  a  75  percent  EMC  rate. 

Electronic  media  are  clearly  the  preferred  means  for  submitting  Medicare  claims.  The  positive 
incentives  for  switching  to  EMC  are  underscored  by  HCFA's  recent  announcement  of  a  second  round 
of  cutbacks  for  contractors. 

Contractors  are  currently  facing  an  approximate  $25  million  deficit  in  operating  funds  for  FY  1991. 
Meanwhile,  FY  1992  operating  funds  are  to  be  reduced  further  by  $37  million,  starting  October  1.  If 
deficits  cause  a  slowdown,  contractors  are  instructed  to  process  EMC  under  normal  timeliness  standards 
and  to  let  any  delay  occur  in  paper  claims. 

Medicare  B  in  Illinois  so  far  has  been  able  to  handle  clean  claims  by  EMC 
and  paper  in  normal  timeframes.  However,  for  FY  1992,  HCFA  is 
considering  a  differential  in  payment  for  EMC  versus  paper  claims  (the 
current  14  days  for  EMC/30  days  for  all  paper  claims).  HCFA  notes  that 
EMC  generates  a  large  savings  for  providers  Just  in  postage  and  handling 

The  number  of  electronic  claims  in  Illinois  has  increased  from  approximately 
300,000  per  month  a  year  ago  to  over  500,000  per  month  currently.  Any 
provider  with  a  personal  computer,  modem,  and  the  proper  software  can 
submit  EMC.  Providers  who  do  not  want  to  invest  in  this  equipment  can 
rent  a  terminal  from  Blue  Cross  and  Blue  Shield  of  Illinois/Medicare  B. 
Providers  interested  in  the  EMC  option  can  consult  with  a  Medicare  B  EMC 
marketing  representative  by  calling  (312)  938-7697. 


PRO  REQUIRES  REVIEW  OF  2  NEW  CODES 

The  Peer  Review  Organization  (PRO)  in  Illinois  has  recently  announced  that 
two  new  procedure  codes  have  been  added  to  its  Preadmission/Preprocedure 
Review  list,  effective  wiih  procedures  performed  after  February  28,  1991, 
The  two  procedure  codes  relate  to  outpatient  laparoscopic  cholecystectomies. 
The  two  new  codes  added  to  the  PRO  list  are: 


49310  Cholecystectomy  (laparoscopic),  any  method 

49311  Cholecystectomy  with  cholangiography 


2 

.  2 

TEE  Guidelines... 

.3 

ECI  Covered  

..3 

Hearing  Signature. 

..4 

Pap  ICD-9  Code... 

.5 

Pt.  A  Tech  Service.  .6 

Assignment  Mark.. 

.6 

Psychologists  

.6 

~Y2,  Y4  Modifiers. 

.6 

Autologous  Blood. 

.6 

7 

Radiation  Claims.. 

.8 

Initial  Method  

10 

ESRD  Travel  

11 

Hrspice  DOLTest.ll 

Address  Changes... 12 
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Mr.  Thrift.  It  is  a  disturbing  fact  that  under  current  medicare 
policy,  although  each  medicare  beneficiary  pays  a  monthly  premi- 
um of  $29.90,  there  are  extremes  and  variations,  both  in  the  rates 
paid  to  suppliers,  and  in  the  coverage  and  utilization  of  medicare 
products  for  beneficiaries. 

This  wide  variation  of  payment  rates  between  carriers  creates  in- 
centives to  abuse  the  system  in  order  to  obtain  the  highest  reim- 
bursement. One  such  example  is  found  in  this  chart  to  my  right 
and  it  is  on  page  seven  of  our  written  testimony  ^  that  was  distrib- 
uted to  the  committee  prior  to  the  hearing.  A  urological  catheter 
insertion  tray  is  a  very  common  product  that  is  medically  needed 
and  which  most  members  supply  to  nursing  home  patients.  Reim- 
bursement by  medicare  carriers  for  this  product  range  from  a  low 
of  $1.93  to  a  high  of  $12.94.  Kansas  Blue-Shield  allows  $5.50  and 
Kansas  City  Blue-Shield  allows  $12.84,  and  the  Missouri  Part  B 
carrier  only  allows  $1.93.  Yet,  all  three  Part  B  carriers  process  and 
reimburse  this  product  under  the  same  procedure  code  A-4310. 

These  variations  in  payment  also  create  injustices  for  medicare 
beneficiaries.  For  an  example,  the  State  of  New  York  has  two  Part 
B  carriers,  Blue-Shield  of  western  New  York  not  only  covers  the 
catheter  insert  tray  but  pays  a  comparably  high  rate  of  $7.15.  In 
contrast,  Empire  Blue-Shield  of  New  York  does  not  cover  the  prod- 
uct at  any  price. 

Hence,  those  beneficiaries  who  live  in  New  York  City  could  be 
denied  this  item  altogether  or  forced  to  buy  it  with  their  own 
money  even  though  they  are  paying  exactly  the  same  Part  B  pre- 
mium as  other  beneficiaries  fortunate  enough  to  live  in  the  juris- 
diction of  a  more  generous  carrier. 

The  previous  examples  are  just  two  of  the  many  that  could  be 
cited.  Because  of  such  examples,  companies  are  encouraged  to 
forum  shop,  or  even  legitimately  set  up  in  States  with  higher  reim- 
bursement levels  and  greater  utilization  screens.  One  proposal  to 
address  these  problems  that  is  currently  making  the  rounds,  as  Ms. 
Wilensky  was  talking  about  a  while  ago  is  called  zip  code  billing. 
The  Council  is  opposed  to  zip  code  billing  unless  uniform  rates, 
coverage  and  utilization  guidelines  are  implemented  at  the  same 
time  across  the  United  States, 

We  think  that  if  it  were  just  zip  code  billing  that  this  would  just 
be  a  band-aid  approach  to  a  much  broader  problem.  Similarly  it 
will  hurt  the  very  people  that  medicare  intended  to  help — the  frail 
and  elderly  in  nursing  homes. 

These  beneficiaries  will  be  locked  into  the  coverage  and  utiliza- 
tion limits  used  by  the  carrier  for  their  zip  code,  and  the  results 
will  be  that  many  of  them  will  be  denied  products  and  services  that 
they  need  or  have  to  pay  for  them  out  of  their  own  funds. 

Finally,  Council  members  oppose  zip  code  billing  because  it  de- 
feats the  efficiencies  of  central  office  billing  and  increases  the  ad- 
ministrative costs  for  both  the  suppliers  and  the  Medicare  Pro- 
gram. It  will  be  prohibitively  expensive  for  suppliers  who  now  fur- 
nish products  to  patients  in  many  States  to  obtain  and  operate  soft- 
ware programs  for  the  more  than  40  carriers.  They  will  turn  to 


'See  p.  260. 
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paper  claims,  instead  which  are  more  costly  and  less  efficient  to 
process. 

Currently,  HCFA  encourages  electronic  billing  by  permitting 
suppliers  to  submit  all  their  claims  to  one  carrier  through  central 
office  billing.  This  would  not  be  feasible  under  zip  code  billing. 

Recently,  media  and  congressional  attention  has  focused  on  sup- 
pliers who  bill  medicare  for  individual  components  when  kits  or 
boxes  of  products  have  been  delivered  to  nursing  home  patients. 
Council  members  are  not  aware  of  all  the  facts  in  each  of  these 
cases  and  cannot  determine  whether  the  billing  complied  with  the 
particular  carrier's  guidelines.  For  instance,  in  1990,  some  carriers 
issued  written  directions  to  suppliers  to  bill  ostomy  and  neurologi- 
cal products  on  a  per  item  basis,  not  per  box  or  per  package.  Mr. 
Chairman,  I  would  like  to  offer  a  couple  of  exhibits  and  documents 
from  two  carriers  that  have  issued  those  instructions  to  the  suppli- 
ers. 

Billing  per  item  is  consistent  with  HCFA's  national  coding 
system  for  products.  The  HCPC  codes  which  assigns  allowable 
charges  to  individualized  items,  not  packages  or  boxes  of  items. 

I  would  like  to  submit  those. 

Chairman  Sasser.  They  will  be  included  in  the  record. 
[The  material  referred  to  by  Mr.  Thrift  follows:] 
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MEDICARE 

Mail  Address:  Medicare,  Cliica.  CA  95976 

SPECIAL  NOTICE  TO  ORTHOTIC  AND  PROSTHETIC.  DURABLE 
MEDICAL  EQUIPMENT  AND  PHARMACY  SUPPLIERS 


CLAIMS  FOR  OXYGEN  AND  OXYGgN-RELATED  EQUIPMENT 

INCORRECTLY  PROCESSED  CLAIMS 

From  November  2S  through  December  IS,  1989,  most  claims  for  oxygen  and  oxygen-related  equipment 
were  processed  incorrectly.  These  claims,  which  paid  $1.00  for  the  reported  oxygen  and/or 
equipment,  are  being  reprocessed.  Adjusted  payment  should  be  received  within  30  days. 
There  is  no  need  to  resubmit  these  claims,  as  adjustment  is  taking  place  automatically. 

CORRECT  FORMAT  FOR  OXYGEN.  RELATED  EQUIPMENT  CLAIMS 

To  ensure  the  correct  allowance  for  a  beneficiary's  monthly  oxygen  and/or  oxygen-related 
items,  suppliers  must 

•  report  all  oxygen  and  related  equipment  for  a  single  month  on  a  single  claim; 
and 

•  report  that  month's  oxygen  and/or  related  equipment  as  a  single  line  item  (exceotioiu 

the  portable  add-on,  which  requires  a  second  line  item).  Reporting  a  single  month's  oxygen 
and/or  related  equipment  via  more  than  one  line  item  may  result  in  incorrect  payment  and  may 
also  be  a  violation  of  Federal  anti-fraud  statutes. 

FEE  SCHEDULE  FOR  OSTOMY-  AND  UROLOGY-RELATED  SUPPLIES 

You  will  find  below  recalculated  fee  schedule  amounts  (effective  for  services  rendered  on  and 
after  January,  1990)  for  ostomy-  and  urology-related  supplies. 

Please  note  that  the  fee  schedule  amounts  shown  are  for  single  (per  each)  items.  Because 
of  fee  schedule  requirements,  we  can  no  longer  process  items  on  a  "per  box"  or  "per  package" 
basis.  It  is.  therefore,  necessary  that  all  of  vour  supply  claims  identify  the  total  number 
Qf  ^^yh  supply  itypi  in  ^h^  "units"  b'P^it  ffr  f'^'tf      YffHr  BflP^r  gr  ^l^ytrpnl^  glaim  (e.g.,  a 
box  containing  12  items  would  be  reported  as  "120"  units,  a  package  of  50  items  would  be  listed 
as  "500"  items,  etc.). 

Note:      the  rightmost  digit  in  the  units  block/field  is  for  tenths  of  a  unit.  Therefore,  no 
more  than  99  items  or  services  may  be  reported  in  a  single  line  item. 


REVISED  FEE  SCHEDULE  AMOUNTS 

A4341    (Indwelling  catheter,  Foley  type,  two-way,  teflon)  -  $12.00  each 
A4342    (Indwelling  catheter,  Foley  type,  two-way,  latex)  -  $6.10  each 
A4344    (Indwelling  catheter,  Foley  type,  two  way,  all  silicone)  -  $13.73  each 
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V 


Employee  Benefits  Division 

Medicare  Claim  Administration 
\  0.  Box  25500 

^Klahoma  City.  Oklahoma  73 1 25-0500 

(405)840-4445 

Toll  Ff—  l-eOO-423-2925 


Medicare 


KARCH  1990  SPECIAL  SUPPLIER  KEWSLETTSR 


OSTOMY  AHP  DR0L06ICAL  RELATED  SUPPLIES 


The  1990  HCPCS  update,  effective  3/1/90,  has  resulted  in 
significant  changes,  deletions  amd  additions  of  HCPCS  codes  for 
ostomy  and  iirological  supplies.  Following  is  an  all  inclusive  list 
of  codes  and  allowables  which  should  be  used  in  filing  claims 
effective  immediately. 

Most  of  the  allowables  are  for  single  (per  each)  items.  Due  to 
changes  in  the  HCPCS  code  descriptions,  supplies  can  no  longer  be 
billed  on  a  "per  box"  or  "per  package"  basis;  unless,  otherwise 
indicated  in  the  units  column  on  the  following  chart.  The  total 
number  of  units  must  be  indicated  in  block  24. F  of  the  HCFA  1500 
(1-84)  claim  form  to  receive  proper  reimbursement.  The  units  will 
usually  be  per  each,  per  ounce,  or  occasionally  per  box  or  package. 

Claims  should  no  longer  be  filed  with  local  codes  beginning  with 
alpha  "W"  or  "Z".  All  claims  require  a  diagnosis.  Catalog  numbers 
should  be  provided  for  each  supply. 


/Etna  Life  Insurance  Company 

One  of  !-e  -cTNA  LIFE  &  CASUALTY  comoanies 
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Mr.  Thrift.  OK. 

If  a  kit  of  multiple  items  in  a  single  package  is  delivered  to  a 
nursing  home  resident,  medicare  should  not  pay  on  a  component 
basis,  if  this  results  in  greater  reimbursement  than  would  be  paid 
for  the  kit.  The  Council  recommends  that  medicare  adopt  a  nation- 
al policy  to  reimburse  suppliers  for  the  lesser  of  either  the  cost  of 
the  kit  or  the  total  cost  of  the  individual  components. 

Our  recommendations  are  that  a  level  playing  field  be  created  by 
adopting  the  following  policies.  One,  Congress  should  adopt  nation- 
al, uniform  benefit  coverage,  utilization  and  payment  rates  for 
prosthetic  devices,  orthotics,  surgical  dressings  furnished  to  nurs- 
ing home  patients  under  Medicare  Part  B. 

Consistent  with  this  action,  the  number  of  carriers  should  be  re- 
duced to  the  minimum  number  necessary  to  efficiently  process 
these  claims.  Congress  should  retain  point-of-sale  billing  for  suppli- 
ers of  Part  B  products  and  services  to  nursing  home  residents  so 
that  these  suppliers  can  continu^e  to  engage  in  central  office  billing. 

Congress  and  the  Administration  should  look  very  seriously 
before  adopting  the  zip  code  billing.  And  fourth.  Congress  should 
require  that  all  carriers  adopt  a  uniform  provider  number  applica- 
tion form,  perform  on-site  visits  to  verify  the  legitimacy  of  the  sup- 
plier's operation,  and  limit  suppliers  to  one  provider  number. 

Congress  should  require  also  carriers  to  reimburse  suppliers  for 
the  lesser  of  either  the  cost  of  a  kit  or  the  cost  of  components. 

Mr.  Chairman  and  committee  members,  we  thank  you  for  the  op- 
portunity to  present  our  views.  As  our  testimony  notes,  we  seek  to 
change  the  system  that  invites  abuse.  We  would  be  willing  to  work 
with  your  staff  and  HCFA  to  develop  legislation  along  the  lines 
suggested  in  this  testimony. 

There  is  one  thing  that  I  would  like  to  say  before  I  conclude. 
There  are  some  things  that  the  first  witness  mentioned  that  I 
would  put  on  the  record.  That  we  disagree  with.  I  know  that  there 
are  alleged  kickbacks  in  the  program,  and  we  continue  to  hear  that 
about  our  industry.  I  do  not  think  that  anywhere  near  98.5  percent 
of  suppliers  give  kickbacks.  I  only  know  of  about  two  companies 
that  do  and  they  are  rather  large  companies. 

Also  all  third-party  billers  are  not  the  same.  Most  of  our  people 
are  the  distributors  of  the  product  who  also  do  their  own  billing  to 
the  third  party  payor.  We  do  not  sell  our  accounts  to  other  compa- 
nies to  do  the  billing  for  us. 

Our  Council  members  purchase  wholesale,  distribute  the  product 
directly  to  the  patient  and  do  their  own  billing.  What  a  lot  of  us  do, 
I  did  when  I  set  up  my  company,  is  meet  with  the  medicare  carrier 
and  gave  them  a  formal  presentation  as  to  how  we  interpret  their 
rules  and  ask  them  if  we  interpreted  their  rules  correctly.  In  our 
meetings  they  agreed  that  we  correctly  interpreted  their  rules. 

They  also  have  visited  our  business  location  and  verified  for 
themselves  that  we  were  in  business.  This  concludes  my  statement 
and  Mr.  Krause  and  I  would  be  happy  to  answer  any  questions  that 
you  or  any  members  of  your  committee  may  have  at  this  time. 

Thank  you,  very  much. 

Chairman  Sasser.  All  right,  Mr.  Thrift,  thank  you  very  much  for 
your  testimony. 

[The  prepared  statement  of  Mr.  Thrift  follows:] 
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STATEMENT  OF  NEAL  THRIFT,  CHAIRMAN, 
COUNCIL  OF  NURSING  HOME  SUPPLIERS 
BEFORE  THE  SENATE  COMMITTEE  ON  THE  BUDGET 
JULY  25,  1991 

Mr.  Chairman,  my  name  is  Neal  Thrift  and  I  am  Vice 
President  of  Care  Supply,  Inc.,  a  nursing  home  supply 
company,  and  Chairman  of  the  Council  of  Nursing  Home  Sup- 
pliers ("CNHS").    With  me  today,  is  David  Krause,  President 
of  Total  Health  Services,  Inc.,  and  Vice-chairman  of  CNHS. 

We  would  like  to  applaud  you.  Senator  Sasser,  for  your 
continued  interest  and  dedication  to  exposing  the  fraud  and 
abuse  in  the  industry.     Your  hearings,  very  frankly,  are 
viewed  by  our  Council  as  an  opportunity  to  seek  change  in 
an  antiquated  Medicare  system  which  invites  fraudulent 
practices. 

CNHS  is  a  newly  formed  organization.     Our  members 
provide  services  to  over  100,000  nursing  home  residents  in 
over  40  states.    The  Council's  goal  is  to  achieve  a  "level 
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CNHS  MEMBERS  FURNISH  SPECIALIZED  PRODUCTS 
TO  NURSING  HOME  RESIDENTS 

CNHS'  members  furnish  prosthetic  devices,  which  are 
devices  which  replace  all  or  part  of  an  internal  body  organ 
(e.g. .  ostomy  supplies,  urological  supplies,  including 
catheters  and  related  items,  and  parenteral  and  enteral 
nutrition  ("PEN")1).    We  also  supply  prosthetics  and 
orthotics,   (i.e. .  leg,  arm,  back  and  neck  braces  and 
artificial  legs,  arms  and  eyes) ,  surgical  dressings2  and 
splints  and  casts.     All  these  products  are  furnished  to 
nursing  home  residents  pursuant  to  physician  authoriza- 
tion. 

CNHS  members  fill  a  niche  in  the  nursing  home  supply 
marketplace.     Unlike  other  products  which  are  used  for  most 
nursing  home  patients,  the  products  furnished  by  CNHS 


^Ostomy  supplies  are  needed  by  a  patient  who  has  surgical 
construction  of  an  opening  in  the  bladder  or  bowel  for  the 
purpose  of  discharging  urine  or  intestinal  content. 
Enteral  and  parenteral  nutrition  are  furnished  to  patients 
who,  because  of  chronic  illness  or  trauma,  cannot  be  sus- 
tained on  oral  feeding.     Enteral  nutrition  is  necessary  for 
a  patient  with  a  functioning  gastrointestinal  tract,  but 
whose  medical  condition  does  not  permit  food  to  reach  this 
point.     Parenteral  nutrition  is  necessary  for  a  patient 
whose  entire  alimentary  tract,  including  the  gastrointesti- 
nal, is  not  functioning  adequately. 

^Surgical  dressings  are  therapeutic  and  protective 
coverings  for  lesions  on  the  skin  or  openings  to  the  skin, 
required  as  a  result  of  a  surgical  procedure  performed  by  a 
physician.     The  initial  surgical  dressing  is  usually  ap- 
plied by  a  physician.     The  surgical  dressings  referred  to 
in  the  text  are  those  applied  in  a  nursing  home  to  replace 
the  initial  dressing. 
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members  are  used  by  a  minority  of  nursing  home  residents 
who  have  unique  health  care  problems. 3    These  residents 
require  urological,  ostomy,  trach,  PEN,  and  orthotic 
supplies,  and  surgical  dressings.    Many  CNHS  members 
furnish  specialized  health  care  professionals,  such  as 
enterostomal  therapists,*  dieticians,  and  certified 
fitters,  who  have  the  expertise  to  assist  the  nursing  home 
staff  to  meet  the  special  needs  of  these  residents.  CNHS 
members  offer  these  professional  services  as  part  of  their 
provision  of  these  Part  B  services  under  the  reasonaible 
charge  system.     There's  no  separate  charge  to  Medicare  for 
these  services;  no  charge  to  nursing  home  residents;  and  no 


^According  to  the  1985  National  Nursing  Home' Survey  by 
the  National  Center  for  Health  Statistics,  approximately 
8.1  percent  of  the  total  nursing  home  population  are  ostomy 
patients.     Preliminary  data  from  HCFA,  based  upon  a  cross- 
section  of  Medicare  and  Medicaid  certified  nursing  homes  in 
1988,  establishes  that  9.7  percent  of  patients  have  cathe- 
ters, 6.8  percent  have  pressure  sores  and  5.5  percent  are 
tube  fed.     Since  the  HCFA  categories  for  catheters  and 
pressure  sores  are  broader  than  the  patients  served  by  CNHS 
members,  the  actual  percentages  of  urological  and  surgical 
dressing  nursing  home  residents  served  by  CNHS  members  are 
smaller.     However,  HCFA's  "tube  fed"  category  refers  to 
enteral  nutrition  only,  and  does  not  include  parenteral 
nutrition.     Thus,  the  actual  percentage  of  PEN  nursing  home 
residents  served  by  CNHS  is  somewhat  larger. 

^Enterostomal  therapists  are  nurses  who  have  completed  a 
special  program  which  provides  them  with  expertise  in  skin 
care.     The  enterostomal  therapists  furnished  by  CNHS  mem- 
bers advise  nursing  home  staff  on  such  matters  as  (1)  how 
to  help  an  ostomy  patient  whose  barrier  is  not  sticking  and 
who  has  severe  skin  problems,  and  (2)  what  can  be  done  for 
a  urological  patient  whose  catheter  keeps  stopping  up  be- 
cause of  sediment,  rather  than  excessively  replacing  the 
catheter. 
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charge  to  nursing  homes.     In  contrast,  most  nursing  homes 
could  not  furnish  these  health  care  professionals  on  a 
cost-effective  basis  due  to  the  small  percentage  of 
patients  in  each  nursing  home  that  require  such  services. 

EFFICIENCIES 

CNHS  members  furnish  products  and  services  to  Medicare 
beneficiaries  nationwide  on  an  efficient  basis.     Some  CNHS 
members  operate  from  a  single  location,  while  others  have 
multiple  locations  of  inventory.     Many  CNHS  members  also 
provide  trained  staff  to  better  serve  beneficiaries  and 
assist  nursing  home  staff  in  the  proper  use  of  their 

 products^    Memy  CNHS  members  achieve  increased  operating 

efficiency  through  "central-office  billing"  —  maintaining 
a  sales  staff  at  one  location  to  receive  all  requests  for  a 
particular  type  of  product,  shipping  products  from  this 
location  or  from  locations  closer  to  nursing  home 
residents,  and  billing  all  claims  to  the  one  Medicare 
carrier  which  has  jurisdiction  over  this  point-of-sale. 
Medicare  policy  supports  central-office  billing  by 
requiring  that  suppliers  submit  claims  to  the  carrier  with 
jurisdiction  over  the  point-of-sale. 
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In  addition  to  promoting  supplier  efficiencies.  Medi- 
care's point-of-sale  policy  also  reduces  Medicare  adminis- 
trative costs,     since  suppliers  are  able  to  bill  all 
Medicare  Part  B  claims  to  one  or  a  couple  of  carriers, 
suppliers  can  submit  electronic  claims. 

HCFA  has  been  forcefully  promoting  electronic  claim 
submission  as  evidenced  by  the  June  1991  Medicare  Bulletin 
from  the  Illinois  carrier  attached  to  this  testimony.  In 
fact,  HCFA  "grades"  the  efficiency  of  its  carriers  based  on 
their  percentage  of  electronic  claims  processed  and  how 
many  providers  they  can  obtain  who  will  bill  electronical- 
ly. 

MEDICARE  BENEFICIARIES  PAY  PREMIUMS  FOR 
TTWTTTT.TTMENT  TO  PART  B  BENEFITS 

Medicare  beneficiaries  who  want  Part  B  coverage  must 

pay  a  monthly  premium,  currently  $29.90.     This  is  relevant 

because  it  is  unfair  for  beneficiaries  to  pay  the  same 

premium  for  widely  varying  product  availability. 

INDIVIDUAL  CARRIERS  DETERMINE  WHICH  PRODUCTS 
WILL  BE  REIMBURSED  BY  MEDICARE. 
THE  NUMBER  OF  SUCH  PRODUCTS  FOR 
WHICH  REIMBURSEMENT  WILL  BE  MADE.   AND  THE 
AMOUNT  OF  SUCH  REIMBURSEMENT 

The  determination  of  which  products  are  covered  by 
Medicare,  the  number  of  products  allowed,  called  "utiliza- 
tion," and  the  amount  of  reimbursement  are  not  uniform 
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throughout  the  country. ^  instead,  these  determinations 
are  individually  made  by  each  of  the  more  than  40  carriers, 
subcontractors  of  the  Department  of  Health  and  Human 
Services.    Each  carrier  has  jurisdiction  over  one  or  more 
states, 6  so  that  a  decision  not  to  cover  a  certain 
product  would  deny  coverage  of  that  product  to  a  nursing 
home  resident  living  in  one  of  those  states  if  the  claim 
were  submitted  to  that  carrier. 

Coverage  and  allowable  charge  determinations  vary 
greatly  from  carrier  to  carrier."'    Where  two  carriers 
serve  a  single  state,  coverage  and  reimbursement  often  vary 
even  within  that  state.    While  allowable  charge  information 
is  available  from  carriers,  complete  coverage  criteria  and 
utilization  screens  are  not  published  and  are  generally 
unobtainable,  even  through  the  Freedom  of  Infoirmation  Act. 


^This  is  not  an  issue  in  regard  to  parenteral  and  enteral 
nutrition,  since  there  are  only  two  carriers  nationwide, 
and  they  appear  to  be  implementing  uniform  coverage  and 
utilization  rates  and  they  are  applying  national  fee 
screens . 

^Or,  the  carrier  has  jurisdiction  over  a  particular  class 
of  enrollees,  such  as  railroad  retirement  beneficiaries. 

^In  some  Medicare  regions,  however,  particularly  the 
southeast  region  in  Atlanta  and  the  southwest  region  in 
Dallas,  HCFA  directly  oversees  the  setting  of  reimbursement 
rates  through  their  contractor/ contractee  relationship. 
This  often  results  in  non-marketplace  rates  which  puts  the 
residents  of  states  in  these  regions  at  a  severe  disadvan- 
tage in  obtaining  covered  services. 
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Below  is  an  example  of  a  commonly  used  urological  item 
for  which  reimbursement  among  carriers  in  different  states 
and  within  a  single  state  varies  widely.    Note  that  in  the 
state  of  New  York,  which  has  two  carriers,  one  carrier  does 
not  cover  the  product  at  all,  while  the  other  carrier  pays 
$7.15  for  the  product.     In  Kansas,  although  both  carriers 
cover  the  product,  there  is  wide  variation  in  the 
reimbursement  rate. 


Urological  Allowable  Charges  (1990  Data) 

NY  KS-  KS- 

Descrip-    Empire  B.C.B.S.          NY-  B.C.B.S. 
HCPCS8       tion       B.C.B.S. 9     MO       CT         TX         -KS         B.S.-W.N.Y.    -KS  Citv 

Inser- 
tion Not 

A4310      Tray        Covered  $1.93  $2.70  $4.20     $5.50          $7.15  $12.84 


Individual  carrier  determinations  regarding  the  number 
of  items  of  a  covered  product  for  which  Medicare  will  pay 
affects  the  amount  of  products  furnished  to  Part  B 
beneficiaries  and  the  resulting  quality  of  care.lO  For 


^HCPCS,  the  HCFA  Common  Procedure  Coding  System,  refers 
to  the  national  description  code  HCFA  assigned  to  the 
item. 

9 "B.C.B.S."  stands  for  Blue  Cross  and  Blue  Shield;  "B.S." 
is  Blue  Shield. 

l^While  this  determination  is  supposed  to  reflect  prevail- 
ing medical  opinion,  carrier  medical  decisions  are  often 
made  by  carrier  employed  medical  directors  or  nurses  with 
little  or  no  research  or  input  from  the  medical  community. 
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example,  a  nursing  home  urological  patient  in  Tennessee  can 
have  her  drainage  bag  changed  only  once  a  month  according 
to  the  Tennessee  carrier,  because  that  carrier  will  allow 
only  one  replacement  bag  per  month.     However,  if  the 
drainage  bags  are  supplied  by  a  supplier  in  almost  any 
other  state,  she  can  have  her  drainage  bags  changed  more 
often,  because  almost  every  other  carrier's  utilization 
rate  for  this  item  is  more  than  one.     In  this  manner,  if 
the  Tennessee  carrier  were  the  only  carrier  available  to  be 
billed,  the  Tennessee  nursing  home  urological  patient  would 
receive  fewer  services  and  a  lower  quality  of  care  under 
Part  B  than  nursing  home  residents  in  other  states,  even 
though  she  pays  exactly  the  same  premium. 

What  an  individual  carrier  decides  it  will  pay  for  a 
particular  product,  referred  to  as  the  "Medicare  allowable 
charge,"  also  has  an  impact  on  product  availability  for 
nursing  home  residents  of  different  states.  Medicare's 
allowable  charge  is  intended  to  pay  for  all  of  the  suppli- 
er's costs  of  doing  business,  including  the  acquisition  of 
products  from  the  manufacturer  and  its  provision  to  a 
nursing  home  resident,  including  costs  of  management, 
utilities,  billing,  employees  and  —  depending  on  how  effi- 
ciently the  supplier  operates  —  some  profit.     However,  the 
Kentucky  carrier's  allowable  charge  for  many  common  ostomy 
supplies  is  so  low  that  it  does  not  even  pay  the  supplier's 
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wholesale  cost  to  acquire  the  item  from  the  manufacturer, 
much  less  the  supplier's  other  legitimate  costs  of  doing 
business. 

In  market  terms,  this  means  that  a  supplier  who  can't 
submit  claims  for  these  ostomy  products  to  a  carrier  with 
higher  allowables  has  only  three  choices:     It  can  furnish 
these  items  to  the  Kentucky  nursing  home  resident  at  a  loss 
and  hope  to  make  it  up  from  sales  of  other  products  or 
services.     It  can  refuse  to  accept  assignment,  thereby 
forcing  the  nursing  home  resident  to  pay  for  the  products 
herself.     Or  it  can  stop  furnishing  these  products  to 
Kentucky  residents,  who  then  must  buy  the  products  them- 
selves or  simply  go  without  them.     Since  all  Medicare 
Part  B  beneficiaries  pay  the  same  monthly  premium,  this 
result  would  be  grossly  unfair  to  Kentucky  residents. 

CENTRAL-OFFICE  BILLING 
We  have  shown  above  that  central-office  billing,  when 
performed  in  compliance  with  existing  Medicare  law  and 
policy,  enables  suppliers  to  rectify  inequities  in  coverage 
for  Medicare  beneficiaries  which  the  current  carrier  system 
creates.     Central-office  billing  must  be  distinguished  from 
forum  shopping  and  abuses  of  Medicare's  point-of-sale 
billing  policy.    Recent  media  and  congressional  attention 
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has  focused  on  supplier  billing  because  a  few  unscrupulous 
suppliers  abused  point-of-sale  billing  and  have  engaged  in 
forxim  shopping  and  other  abusive  practices.  These 
suppliers  had  no  real  operation  in  a  particular  state. 
They  had  no  locally  listed  telephone  number,  no  sales  staff 
and  no  warehouse  in  that  state.     In  some  cases,  they 
orchestrated  a  phony  point-of-sale.     Telephone  orders  were 
relayed  to  the  actual  point-of-sale  through  call- 
forwarding.     One  scheme  involved  the  bulk  purchase  of 
another  supplier's  Part  B  claims  and  submission  of  those 
claims  to  the  carrier  with  a  higher  reimbursement.  Another 
scheme  involved  the  payment  of  apparent  kickbacks  to 
nursing  homes.     Some  suppliers  operated  with  multiple 
provider  numbers,  so  that  if  an  enforcement  action  were 
taken  against  them,  they  could  continue  their  ^cam  by 
billing  under  a  different  provider  number. 

CNHS  members  oppose  this  behavior.     The  illegal  ac- 
tions of  a  few  suppliers  tarnish  the  entire  industry, 
including  legitimate  businesses  such  as  those  of  CNHS 
members . 

Most  of  these  abusive  practices  could  have  been  de- 
terred through  the  enforcement  of  existing  laws  and  HCFA 
rules.     Some  of  the  reported  practices  include  the  selling 
of  a  company's  receivables,  kickbacks  to  referral  sources. 
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fraudulently  manufacturing  a  sales  office  through  the  call- 
forwarding  technology,  billing  for  services  not  rendered, 
filing  false  statements  with  carriers  and  HCFA,  filing 
false  claims,  etc.    All  of  these  practices  are  prohibited 
under  current  law. 

But  more  importantly,  Congress  should  eliminate  the 
very  incentive  for  abusive  practices  such  as  forxm  shopping 
by  "leveling  the  playing  field"  —  mandating  national 
uniform  published  guidelines  for  carrier  coverage, 
utilization  and  reimbursement. 

ZIP  CODE  BILLING 
One  of  the  suggested  means  of  eliminating*  abusive 
forum  shopping  is  the  adoption  of  "zip  code  billing,"  i.e. . 
billing  the  carrier  which  has  jurisdiction  over  the  place 
where  the  nursing  home  resident  lives.    However,  the 
adoption  of  zip  code  billing  would  lead  to  increased 
Medicare  costs  to  administer  claims  and  would  defeat  one  of 
the  efficiencies  sought  by  HCFA  —  the  electronic 
submission  of  Medicare  claims.     Suppliers  that  provide 
services  to  residents  in  several  states  would  not  be  able 
to  submit  electronic  claims  due  to  the  more  than  40 
carriers  which  have  different  software  programs.  The 
suppliers  would  be  forced  to  resort  to  paper  claims  because 
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the  cost  of  buying  the  software,  buying  more  computers  and 
employing  more  computer  technicians  would  be  prohibitive. 
An  increased  number  of  paper  claims  would  also  result  in 
significant  delays  in  supplier  reimbursement  because  as  of 
October  1,  as  an  additional  incentive  to  file  electronic 
claims,  HCFA  will  require  carriers  to  pay  paper  claims  no 
sooner  than  27  days  after  receipt,  whereas  electronic 
claims  may  be  paid  12  days  after  receipt. 

Moreover,  if  zip  code  billing  were  adopted,  suppliers 
could  no  longer  engage  in  central-office  billing.     As  the 
above  examples  show,  central-office  billing  provides 
significant  benefits  to  nursing  home  residents  in  a  system 
in  which  there  is  great  variation  from  carrier  to  carrier 
in  the  products  covered,  utilization,  and  allowable  charges 
for  Medicare  Part  B  products  and  services.     The  problem  is 
not  central-office  billing,  but  rather,  that  there  is  no 
national  uniform  coverage,  utilization  and  reimbursement 
rates  for  the  Medicare  Part  B  products  and  services 
furnished  to  nursing  home  residents.    Restricting  the 
submission  of  claims  to  the  carrier  where  the  nursing  home 
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resident  lives,  i.e. .  "zip  code  billing,"  is  not  the 
solution  because  it  does  not  address  the  problem. 

Zip  code  billing  does  not  solve  the  problem  created  by 
the  current  system  in  which  all  Medicare  Part  B 
beneficiaries  pay  the  same  monthly  premium,  but  do  not 
receive  the  same  Medicare  coverage.     If  zip  code  billing 
were  adopted,  would  Tennessee  nursing  home  residents  be 
able  to  obtain  the  saone  supplies  they  do  now?  Would 
Kentucky  nursing  home  residents  have  to  purchase  their  own 
ostomy  supplies,  from  their  own  funds? 

Without  central-office  billing  to  act  as  a  safety 
valve,  carrier  variations  in  utilization  rates  would  not 
only  result  in  some  beneficiaries  receiving  l^s  care  than 
other  beneficiaries,  but  also  at  greater  expense  to  the 
Medicare  program  in  the  long  run.     For  example,  the  Tennes- 
see carrier's  utilization  rate  for  surgical  dressings  is 
only  14  days,  inadequate  time  for  healthy  tissue  to  grow 
after  a  surgical  procedure.     In  contrast,  the  Pennsylvania 
carrier's  utilization  rate  is  up  to  six  months  of  surgical 
dressings,  if  needed  by  the  patient  and  approved  by  the 
physician.     Hence,  in  the  absence  of  central-office 
billing,  a  Tennessee  nursing  home  resident  who  needs 
surgical  dressings  may  not  obtain  a  sufficient  number  of 
surgical  dressings  for  the  wound  to  heal  properly.  This, 
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in  turn,  can  lead  to  deteriorated  skin  condition, 
readmission  to  the  hospital  for  additional  surgical 
procedures,  amd  increased  Medicare  costs. 

MULTIPLE  PROVIDER  NUMBERS 
Another  issue  that  has  been  raised  is  the  aUoility  of  a 
supplier  to  obtain  multiple  provider  numbers.  Provider 
nximbers  are  essentially  an  account  number  that  enables  a 
carrier  to  issue  payment  to  a  particular  Medicare  supplier. 
What  has  occurred,  in  some  instances,  is  that  a  supplier  or 
the  owner  of  a  supplier  will  create  several  businesses  and 
request  separate  provider  numbers.     At  present,  some  pro- 
vider number  applications  require  the  applicant  to  identify 
any  member  or  key  employee  of  the  business  who  has  ever 
participated  in  the  Medicare  program,  state  whether  the 
supplier  has  more  than  one  location  and  whether  the 
supplier  serves  beneficiaries  in  other  states.     If  a 
supplier  deliberately  fails  to  disclose  other 
relationships,  the  supplier  may  be  guilty  of  filing  a  false 
statement,  a  crime  under  federal  law.     CNHS  recommends  the 
adoption  of  a  uniform  provider  number  application  form,  on- 
site  visits  by  carriers  to  verify  the  legitimacy  of  the 
suppliers'  operation,  and  a  requirement  that  suppliers  be 
limited  to  one  provider  number. 
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BUNDLING/UNBUNDLING 
Media  and  congressional  attention  has  focused  upon 
suppliers  billing  Medicare  on  a  component  basis  when  kits 
or  boxes  of  products  were  delivered  to  nursing  home  resi- 
dents.    CNHS  members  are  not  aware  of  the  facts  in  each  of 
these  cases,  and  cannot  determine  whether  the  billing 
complied  with  the  particular  carrier '.s  guidelines.  For 
example,  in  1990,  some  carriers  issued  written  directions 
to  suppliers  to  bill  ostomy  and  urological  items  on  a  "per 
item"  basis,  not  "per  box"  or  "per  package."    Billing  per 
item  is  consistent  with  HCFA's  national  coding  system  for 
products,  the  "HCPCS"  codes,  which  assigns  allowable 
charges  to  individual  items,  not  to  packages  or  boxes  of 
items.     In  regard  to  kits,  some  carriers  issued  written 
directions  to  suppliers  to  bill  catheter  care  icits  on  an 
individual  component  basis  after  April  1,  1989. 

If  a  kit  of  multiple  items  in  a  single  package  is 
delivered  to  a  nursing  home  resident,  Medicare  should  not 
reimburse  on  a  component  basis  if  this  results  in  greater 
reimbursement  than  is  paid  for  the  kit.     To  address  this 
problem,  CNHS  recommends  that  Medicare  adopt  a  national 
policy  to  reimburse  suppliers  for  the  lesser  of  the  kit  or 
its  components. 
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NATIONAL  UNIFORM  RATES  AND  COVERAGE 
Congress  took  an  important  first  step  toward  national 
rates  in  section  4153(a)(1)  of  the  Omnibus  Budget  Reconcil- 
iation Act  of  1990  by  adopting  legislation  to  move  to 
regional  reimbursement  rates  by  1994.    This  legislation, 
which  became  section  1834(h)  of  the  Social  Security  Act, 
will  achieve  uniformity  of  reimbursement  within  each  region 
for  prosthetic  devices  and  orthotics  and  prosthetics. 
However,  this  action  will  only  result  in  uniform  rates 
within  each  region.     It  will  not  achieve  uniform  rates 
nationwide.     CNHS  urges  Congress  to  take  the  next  step,  and 
move  to  uniform  rates  nationwide. 

Movement  to  national  reimbursement  rates  for  prosthet- 
ic devices,  and  orthotics  and  prosthetics  is  consistent 
with  the  adoption  of  national  fee  screens  for  parenteral 
and  enteral  nutrition  ("PEN")  and  supplies,  and  the 
transition  to  "national"  payment  rates  with  regional 
variations  for  durable  medical  equipment  ("DME") .  Since 
CNHS  members  market  nationally,  CNHS  meiabers  favor  the 
adoption  of  national  fee  screens,  similar  to  PEN 
reimbursement,  rather  than  the  DME  model.     Although  DME 
reimbursement  is  moving  to  "national"  payment  rates,  this 
system  is  not  comprised  of  strict  national  fee  screens, 
because  the  rates  reflect  some  regional  variations. 
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Consistent  with  the  adoption  of  national  payment 
rates,  the  number  of  carriers  should  be  reduced  to  the 
minimum  necessary  to  efficiently  process  claims  for  Medi- 
care Part  B  products  and  services  furnished  to  nursing  home 
residents. 

Second,  section  1834(h),  which  will  result  in  uniform 
payment  rates  within  each  region,  will  not  necessarily 
result  in  uniform  coverage  guidelines  and  uniform  utiliza- 
tion rates  within  each  region.     For  exeunple,  although  the 
payment  rate  for  a  particular  item  may  be  $10.00  within  a 
region,  one  carrier  in  the  region  may  decide  that  the  item 
is  not  covered,  another  carrier  in  the  region  may  decide 
that  the  utilization  is  2  items  per  patient  per  month,  and 
a  third  carrier  in  the  region  may  decide  that  \he 
utilization  is  4.     Clearly,  there  is  a  need  for  uniform 
coverage  and  uniform  utilization  rates,  as  well  as  uniform 
reimbursement  rates.    And,  as  discussed  above,  the 
uniformity  must  apply  nationwide. 

RECOMMENDATIONS 
CNHS  recommends  that  a  level  playing  field  be  created 
by  the  adoption  of  the  following  policies: 
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1.  Congress  should  adopt  national  uniform  benefit 
coverage,  utilization  and  payment  rates  for  pros- 
thetic devices,  orthotics  and  prosthetics  and 
surgical  dressings  furnished  to  nursing  home 
residents  under  Medicare  Part  B.    Consistent  with 
this  action,  the  number  of  carriers  should  be 
reduced  to  the  minimvim  number  necessary  to  effi- 
ciently process  these  claims. 

2.  Congress  should  retain  point-of-sale  billing  for 
suppliers  of  Medicare  Part  B  products  and  services 
to  nursing  home  residents  so  that  these  suppliers 
can  continue  to  engage  in  central-office  billing. 

3.  Congress  and  the  Administration  should  ribt  adopt 
zip  code  billing. 

4.  Congress  should  require  that  all  carriers  adopt  a 
uniform  provider  number  application  form,  perform 
on-site  visits  to  verify  the  legitimacy  of  suppli- 
ers' operations,  and  limit  suppliers  to  one  pro- 
vider nvuober. 

5.  Congress  should  require  carriers  to  reimburse 
suppliers  for  the  lesser  of  either  the  cost  of  a 
kit  or  the  cost  of  its  components. 
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CONCIJJSION 

Mr.  Chairman,  we  thank  you  for  the  opportunity  to 
present  our  views.    As  our  testimony  notes,  we  seek  to 
change  the  system  that  invites  abuse.    We  would  be  willing 
to  work  with  your  staff  to  develop  legislation  along  the 
lines  suggested  in  this  testimony. 

This  concludes  my  statement.     I  would  be  happy  to 
answer  any  questions  that  you  or  any  members  of  your  com- 
mittee may  have. 
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Chairman  Sasser.  Your  organization  is  relatively  new  I  think? 

Mr.  Thrift.  Yes,  it  is.  We  were  formed  about  90  days  ago. 

Chairman  Sasser.  I  see,  and  why  was  your  organization  formed? 

Mr.  Thrift.  In  looking  across  the  country  there  was  not  an  orga- 
nization that  really  represented  just  nursing  home  suppliers.  Most 
of  our  members  are  members  of  NAMES,  or  HIDA,  two  other  na- 
tional organizations.  But  here,  again,  the  nursing  home  suppliers 
represented  a  very  small  percent  of  those  memberships.  And  we 
felt  like  we  needed  an  organization  to  be  able  to  participate  and 
present  our  views,  strictly  from  a  nursing  home  supplier  stand- 
point. 

Chairman  Sasser.  Right.  Now,  you  indicated  that  you  disagreed 
with  the  testimony  of  the  previous  witness  that  98.5  percent  of  the 
suppliers  engaged  in  kickbacks,  that  only  two  large  firms  to  your 
knowledge,  engaged  in  kickbacks.  They  are  not  a  member  of  your 
association  are  they? 

Mr.  Thrift.  No,  they  are  not. 

Chairman  Sasser.  Who  are  those  two  companies? 

Mr.  Thrift.  The  one  is  the  company  that  this  gentleman  worked 
for. 

Chairman  Sasser.  Right. 

Mr.  Thrift.  And  the  other  is  a  questionable  practice  that  several 
of  the  suppliers  in  our  organization  and  others  have  turned  this 
company  in  after  looking  at  their  contract. 

Chairman  Sasser.  Is  this  company  being  investigated  by  the  In- 
spector General  or  the  Department  of  Justice? 

Mr.  Thrift.  I  would  assume  that  it  is,  sir. 

Chairman  Sasser.  Would  you  give  us  your  definition,  Mr.  Thrift, 
of  what  we  have  been  referring  to  here  as  a  third-party  biller? 

And  what  are  the  advantages  to  a  nursing  home,  or  other  provid- 
ers, of  contracting  with  a  separate  party  just  to  do  the  medicare 
billing? 

Mr.  Thrift.  A  third-party  biller — like  I  stated  earlier  is  someone 
who  may  do  the  billing  but  does  not  provide  the  products.  In  our 
case,  most  of  our  companies  and  all  of  our  members  provide  the 
products  and  then  they  have  an  office  staff  or  department  that  do 
their  own,  I  guess  you  would  say  third-party  billing,  this  would  be 
billing  not  only  to  medicare,  but  to  medicaid,  private  insurance 
company  or  back  to  the  patient  or  the  patient's  family. 

Chairman  Sasser.  Well,  I  notice  that  you  have  opposed,  you  have 
indicated  two  or  three  times  in  your  testimony  that  you  oppose 
switching  to  a  reimbursement  policy  based  on  beneficiary  resi- 
dence, or  the  so-called  "zip  code"  billing.  Now,  you  are  aware  that 
this  is  a  reform  that  has  been  urged  by  the  Inspector  General,  and 
it  has  been  supported  by  the  Administration  and  supported  by 
other  equipment  suppliers? 

Now,  are  most  of  your  members  multi-State  companies? 

Mr.  Thrift.  Yes,  they  are. 

Chairman  Sasser.  So  your  business  is  not  just  local,  your  mem- 
bers market  supplies  all  over  the  United  States? 
Mr.  Thrift.  Yes. 

Chairman  Sasser.  Well,  do  those  companies  which  market  in 
multi-State  areas  bill  the  local  carriers,  getting  the  same  rates  as 
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other  local  residents,  or  would  your  members  mostly  have  an  ar- 
rangement with  one  or  just  a  few  carriers? 

Mr.  Thrift.  Most  of  our  members  have  an  arrangement  with  one 
or  just  a  few  carriers.  We  are  opposed  to  zip  code  billing  standing 
alone.  We  want  to  have  the  same  reimbursement  rates,  the  same 
utilization  and  coverage  rates  in  Tennessee  as  you  do  in  Oklahoma 
or  in  Maine  or  in  Washington.  This  is  a  national  program  and  the 
medical  supplies  we  provide  should  be  part  of  a  national  program 
which  is  uniform  in  all  the  States.  Every  beneficiary  should  be  eli- 
gible for  the  same  products  using  the  same  medical  requirements 
of  qualify  for  coverage. 

If  the  zip  code  billing  would  include  that  uniformity  then  we  are 
not  opposed  to  zip  code  billing. 

Chairman  Sasser.  Well,  you  heard  the  term  used  here  this  morn- 
ing, parameter  billing,  are  you  familiar  with  this  term? 

Mr.  Thrift.  This  morning  was  the  first  time  that  I  have  ever 
heard  of  the  term  parameter  billing.  I  have  never  heard  that  term. 

Chairman  Sasser.  Well,  do  you  know  what  it  means? 

Mr.  Thrift.  Well,  according  to  the  earlier  witness  what  I  under- 
stood him  to  say  is  that  you  just  billed  the  limits  of  whatever  the 
carrier  would  allow  but  like  I  said,  I  have  never  heard  that  term. 

Chairman  Sasser.  Is  that  a  practice  to  your  knowledge  that  is 
employed  frequently? 

Mr.  Thrift.  I  do  not  think  that  it  is  because  all  of  the  supplies 
that  are  furnished  should  be.  There  may  be  some  areas  that  prob- 
ably need  to  be  looked  at,  but  I  know  that  for  most  of  our  members 
a  physician  authorizes  say,  one  catheter  or  two  catheters  a  months 
or  three  drainage  bags  or  whatever.  They  specify  what  treatment 
should  be  given  to  that  patient. 

And  if  you  have  an  unscrupulous  biller,  or  a  provider  that  forges 
doctors  signatures  and  forges  doctors  orders  and  pays  kickbacks 
and  that,  you  know,  you  are  going  to  have  a  problem  in  this  area. 
But  I  think,  overall,  that  most  of  your  suppliers  do  follow  what  the 
doctor  orders  rather  than  just  bill. 

Chairman  Sasser.  Well,  how  many  companies  might  regularly 
search  out  a  carrier  with  the  broadest  coverage  policy  or  the  best 
reimbursement  policy  on  certain  supply  items? 

Mr.  Thrift.  I  think  that  probably  there  is  quite  a  few  that  do  it. 
I  do  not  have  any  idea  of  what  number  of  companies  that  do  that. 
But  if  you  are  doing  business  in  several  States — for  instance,  one 
member  of  our  organization  has  a  national  ostomy  business.  He  has 
patients  in  33  different  States. 

And  if  you  go  to  zip  code  billing  alone,  and  do  not  create  uniform 
rates  and  coverage  criteria  and  utilization  guidelines  this  gentle- 
man will  have  to  send  his  bill  to  33  different  carriers.  And  33  dif- 
ferent carriers  are  going  to  have  33  different  reimbursement  rates 
and  coverage  guidelines  just  like  we  have  up  here  with  Kansas  and 
Kansas  City  and  Missouri,  you  can  see  the  difference  in  the  reim- 
bursement rates. 

Then,  also,  in  New  York,  where  in  the  New  York  City,  the  insert 
trays  are  not  even  covered.  Whereas,  the  rest  of  the  people  who  are 
served  by  Western  New  York  Blue-Shield  it  is  not  only  covered  but 
they  pay  $7.15  for  it. 
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Chairman  Sasser.  Mr.  Thrift,  you  heard  Mr.  Nordland's  testimo- 
ny here  today.  What  is  your  reaction  to  the  story  that  he  told  us, 
that  it  seems  like  it  is  pretty  easy  for  unscrupulous  people  to  rip 
off  the  medicare  system? 

Mr.  Thrift.  I  have  to  agree  from  some  of  the  things  that  we  have 
heard  about  his  employer  and  many  of  the  suppliers  in  the  country 
were  very  concerned  about  their  practices. 

As  a  matter  of  fact,  some  of  our  members  lost  business  to  his 
former  employer.  There  is  a  lot  of  legislation  that  is  already  on  the 
books.  Kickbacks  has  been  on  the  books  for  years.  As  far  as  multi- 
ple provider  numbers,  like  Ms.  Wilensky  just  testified,  it  is  going  to 
be  very  difficult  to  issue  one  provider  number. 

But  here,  again,  if  the  carriers  have  enough  money  to  do  their 
job  there  should  also  be  a  requirement  that  when  a  party  asks  for 
a  provider  number,  you  have  to  physically  show  up  at  the  carrier 
or  the  carrier  has  to  go  to  your  office  and  sit  down  with  you  and 
look  you  right  in  the  eye. 

The  carrier  could  then  explain  exactly  how  they  expect  you  to 
operate  your  business.  The  other  recommendation  that  I  would 
have  would  be  that  once  the  carrier  issues  the  provider  number 
and  the  claims  come  in,  is  that  provider  should  be  placed  on  100 
percent  review  for  the  first  90  days. 

The  carrier  could  then  also  send  people  out  or  should  be  able  to 
send  people  out  to  that  physical  location  to  make  sure  that  they 
have  a  legitimate  office,  that  they  have  employees,  they  have  a 
warehouse,  they  have  phones,  and  this  would  eliminate  medicare 
paying  out  millions  and  millions  of  dollars  and  then  finally  down 
the  road,  9  months  or  12  months  down  the  road  someone  come  in 
and  complain  about  them. 

And  they  say,  oh,  well,  OK,  I  guess  we  had  better  go  out  and  in- 
vestigate. This  company  that  the  first  witness  worked  for  I  think 
everybody  in  the  world  knew  about  these  people. 

Chairman  Sasser.  Well,  apparently  HCFA  did  not  know  about 
them. 

Mr.  Thrift.  I  know  this  created  some  concerns  because  like  the 
gentleman  did  say,  it  does  make  it  tough  to  compete  against  a  com- 
pany who  pays  kickbacks  and  of  course  they  are  never  going  to  call 
it  kickbacks,  but  that  is  exactly  what  it  amounted  to  in  our  books. 

Chairman  Sasser.  Well,  Mr.  Thrift,  thank  you  for  appearing 
here  this  morning.  We  may  have  additional  questions  which  we 
will  submit  for  the  record  and  would  appreciate  a  prompt  response. 

Mr.  Thrift.  Thank  you.  ^ 

Chairman  Sasser.  Thank  you  all  very  much. 

The  committee  will  stand  in  recess. 

[Whereupon,  at  1:06  p.m.,  the  Committee  was  adjourned.] 
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STATKMENT  OF  SKMATOR  CHARLES  E.  GRASSLEY  AT  A  HEJtflING  OF  THE 
SERATE  BUDGET  COMMITTEE  ON  THE  SUBJECT  OF  DURABLE  MEDICAL 
EQUIPMENT  FRAUD  AND  ABUSE,  THURSDAY,  JULY  25.  1991 


THANK  YOU,  MR.  CHAIRMAN. 

I  THINK  WE  ALL  AGREE  THAT  WE  CANNOT  TOLERATE  WASTE  AND 
ABUSE  IN  THE  MEDICARE  PROGRAM.     WE  ARE  JIAVING  DIFFICULTY  PAYING 
FOR  THIS  PROGRAM  NOW,  AND  WITHIN  A  RELATIVELY  FEW  YEARS  WE  WILL 
REACH  THE  POINT  AT  WHICH  WE  CAN'T  PAY  FOR  IT  WITHOUT  RADICAL 
CHANGES  IN  IT.     GETTING  THE  MOST  OUT  OF  EVERY  DOLLAR  WE  HAVE 
AVAILABLE  IS  VERY  IMPORTANT. 

EVEN  THOUGH  THE  DURABLE  MEDICAL  EQUIPMENT  CATEGORY 
ACCOUNTS  FOR  A  RELATIVELY  SMALL  PERCENTAGE  OF  TOTAL  MEDICARE 
EXPENDITURES,   THE  KIND  OF  FRAUDULENT  AND  ABUSIVE  PRACTICES  WE 
HAVE  HEARD  ABOUT  FROM  PREVIOUS  WITNESSES,    INCLUDING  THE 
INSPECTOR  GENERAL  OF  THE  DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES,  AND  WILL  HEAR  ABOUT  FROM  ONE  OF  OUR  WITNESSES  TODAY, 
RESULT  IN  MILLIONS  OF  DOLLARS  IN  WASTE. 

NOW,    IT  IS  PROBABLY  THE  CASE  THAT  MOST  OF  THE  BUSINESS 
PEOPLE  WHO  PROVIDE  DURABLE  MEDICAL  EQUIPMENT  ARE  HONEST 
OPERATORS.     AS  I  MENTIONED  AT  ONE  OF  OUR  PREVIOUS  HEARINGS  ON 
THIS  SUBJECT,   I  HAVE  BEEN  APPROACHED  BY  CONSTITUENTS  WORKING  IN 
THE  DURABLE  MEDICAL  EQUIPMENT  INDUSTRY  COMPLAINING  ABOUT 
PRACTICES  ABOUT  WHICH  THEY  HAVE  HEARD. 

NEVERTHELESS,  WE  KNOW  THAT  THERE  ARE  COMPANIES  WORKING  IN 
THE  DURABLE  MEDICAL  EQUIPMENT  AREA  WHO  ARE  TAKING  ADVANTAGE,  IN 
AN  OUTRAGEOUS  WAY,  OF  THE  WAY  THIS  PROGRAM  WORKS. 

THIS  WE  CANNOT  TOLERATE,  AND  I  THINK  WE  HAVE  HEARD  ENOUGH 
FROM  OUR  VARIOUS  WITNESSES  TO  BEGIN  THINKING  CONCRETELY  ABOUT 
HOW  WE  CAN  INTRODUCE  SOME  CHANGES  IN  THIS  PROGRAM  SO  WE  CAN 
CLOSE  DOWN  THESE  ABUSES. 

PERHAPS  THIS  CAN  BE  DONE  THROUGH  ADMINISTRATIVE  ACTION. 
PERHAPS  IT  WILL  TAKE  LEGISLATION.     AT  THIS  POINT  I  DON'T  KNOW. 

BUT  I  AM  WILLING  TO  WORK  WITH  YOU,  MR.   CHAIRMAN,  AND  WITH 
GAIL  WILENSKY  AND  HER  STAFF,  WHO  ARE  JUST  AS  EAGER  AS  WE  ARE,  I 
AM  SURE,   TO  STOP  SOME  OF  THE  PRACTICES  ABOUT  WHICH  WE  HAVE 
HEARD. 
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COMMITTEE  ON  THE  BUDGET 
WASHINGTON,  DC  20610-6100 


July  31,  1991 


Ms.  Gail  Wllensky 
Administrator 

Health  Care  Financing  Administration 
314  G  Hvimphrey  Building 
200  Independence  Avenue,  SW 
Washington,  DC  20201 

Dear  Ms.  Wilensky: 

I  want  to  thank  you  for  your  appearance  before  the  Senate 
Budget  Committee  last  week  and  for  your  testimony  on  potential 
abuses  in  Medicare  payments  for  medical  equipment  and  supplies. 

As  you  know,  we  are  in  the  process  of  drafting  legislation 
to  affect  several  reforms  in  payment  procedures  for  medical 
supplies.     I  appreciate  the  cooperation  your  staff  has  already 
provided  to  our  Committee  staff,  and  I  hope  you  will  continue  to 
work  with  us  in  this  area. 


On  a  more  immediate  note,  I  am  greatly  concerned  eibout 
testimony  we  took  last  week  and  in  a  previous  Nashville  hearing 
regarding  payments  for  so-called  "wound  care"  kits.    As  you  may 
recall,  a  witness  testified  that  one  company  he  formerly  worked 
for  was  currently  netting  a  "profit"  of  over  $1  million  a  month 
from  wound  care  kits  billed  through  the  Pennsylvania  Medicare 
Carrier.    A  federal  investigator  currently  examining  this 
company's  operations  has  independently  confirmed  that  this 
estimate  could  well  be  accurate. 

Other  Committee  sources  have  consistently  reported  that  the 
Pennsylvania  reimbursement  amount  for  this  item,  $30  per  kit,  is 
well  in  excess  of  any  reasonable  costs  and  is  viewed  as  one  of 
the  current  "hot  items"  to  exploit  for  great  prof itsQjility. 

In  view  of  these  reports,  I  request  that  you  do  all  you  can, 
immediately,  to  work  with  this  Carrier  to  re-evaluate  the 
reasonableness  of  charges  and  reimbursements  for  wound  care  kits. 
Please  notify  me  about  what  action  you  can  take  on  this  matter  as 
soon  as  possible. 
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DIPARTMENT  OF  HEALTH  &  HUMAN  SERVICES 


Health  Care  Financing  Administration 


:33!  be:-  -j: 


The  Administrator 
Washington.  O.C.  20201 


SEP  3  I99i 


The  Honorable  Jim  Sasser 
Chairman,  Committee  on 

the  Budget 
United  States  Senate 
Washington,  D.C.  20510-6100 

\^     Dear  Mr.  Chairman: 

.     r  am  responding  to  your  letter  coricefnfng' medical 
payments  for  "wound  care"  kits  at  Pennsylvania  Blue  Shield 
(PBS) .     I  am  pleased  to  report  that  corrective  action  has  been 
taken  by  the  Carrier. 

Beginning  August  12,  the  amount  being  paid  by  PBS  for 
wound  care  kits  is  $8,  down  from  $30.     In  addition,  PBS  has 
installed  a  utilization  screen  that  will  result  in  the  request 
for  additional  medical  documentation  when  more -than  40  wound 
care  kits  are  ordered  in  a  30  day  period  for  a  patient. 

I  assure  you  that  we  are  making  concerted  efforts  to  curb 
abuses  in  Medicare  payments  for  durable  medical  equipment  and 
supplies.     We  appreciate  your  efforts  in  this  area  and  will 
continue  to  work  with  your  staff  on  any  needed,  helpful 
legislation. 


Gail  R.  Wilensky,  Ph.D. 
Administrator 
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HOME  CARE  COALITION 


STATEMENT  FOR  THE  SENATE  COMMITTEE  ON  THE  BUDGET 


HEARING  RECORD 


JULY  25, 1991 


'WASTE  AND  ABUSE  IN  MEDICARE  PAYMENTS  FOR 
MEDICAL  EQUIPMENT  AND  SUPPLIES " 
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The  Home  Care  Coalition  supports  the  efforts  of  Congress,  the  Health  Care 
Financing  Administration  and  the  General  Accounting  Office  to  identify  and  focus 
resources  to  combat  abusive  and  wasteful  practices  affecting  the  home  medical  equipment 
and  long  term  care  supplies  benefit.  Often  such  practices  result  from  imnecessary 
complexities  of  the  Medicare  program,  particularly  the  administration  of  the  home 
medical  equipment  benefit. 

While  we  support  the  need  to  eliminate  the  opportunity  for  abusive  and  wasteful 
practices,  we  are  concerned  that  Congressional,  HCFA  and  OIG  action  be  targeted  to 
address  the  abuse  and  not  adversely  impact  the  ability  of  Medicare  beneficiaries  to 
receive  timely  and  quality  home  medical  equipment  (HME)  services. 

In  the  past,  Congressional  solutions  to  real  or  perceived  problems  have  created 
difficulties  of  their  own.  For  example,  the  modality-neutral  method  of  oxygen  payment 
reform  enacted  in  the  Omnibus  Budget  Reconciliation  Act  of  1987  has  had  a 
demonstrable  impact  reducing  the  availability  of  portable  liquid  oxygen.  Similarly,  the 
broad  payment  reform  for  wheelchairs  in  the  Omnibus  Budget  Reconciliation  Act  of  1990 
appears  to  be  reducing  the  beneficar/s  ability  to  receive  these  items  in  a  timely  manner. 

The  existing  support  services  that  are  incorporated  into  the  Medicare  home 
medical  equipment  services  benefit  are  absolutely  essential  to  assure  the  timely 
availability  of  quality  HME  services.  These  support  services  range  fi-om  timely  delivery, 
set-up,  and  education  for  the  beneficiary  and  family;  to  technical,  logistical  and  paperwork 
support  for  the  hospital  discharge  planner  and  prescribing  physician;  to  the  supplier's 
availability  in  inventory  of  the  wide  variety  of  products  patients  need  in  the  home. 
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A  recently  released  report  on  cost-effectiveness  of  home  medical  equipment 
services  imderscores  the  need  for  Congress  to  strengthen  the  availability  of  necessary 
HME  services.  In  a  study  entitled  "Economic  Analysis  Of  Home  Medical  Equipment 
Services,"  (May  1991)  Lewin/ICF  analyzed  three  case  examples:  hip  fracture, 
Amyotrophic  Lateral  Sclerosis  (ALS)  with  pneumonia,  and  Chronic  Obstructive 
Pulmonary  Disease  (COPD).  Lewin/ICF  concluded  that  savings  up  to  $2,330  per  patient 
episode  could  be  achieved,  with  annual  savings  potential  of  up  to  $575  million,  when 
home  medical  equipment  is  used  in  conjunction  with  inpatient  hospital  treatment. 

American  Federation  of  Home  Health  Agencies 
American  Association  for  Continuity  of  Care 
American  Association  for  Respiratory  Care 
American  Physical  Therapy  Association 
Emphysema  Anonymous 
Help  For  Incontinent  People 
Health  Industry  Distributors  Association 
Health  Industry  Manufacturers  Association 
National  Association  of  Medical  Equipment  Suppliers 
National  Association  of  Retail  Druggists 
National  Easter  Seal  Society 
United  Ostomy  Association 

HOME  CARE  COALITION  MISSION  STATEMENT: 

"The  mission  of  the  Coalition  to  Support  Quality  Home  Mescal  Equipmatt,  Supplies  and  Services  is  to  preserve  the  Medicare 
durable  medical  equ^meru  benefit,  to  support  quality  home  medical  equipment,  supplies  and  services,  and  to  improve  access  to 
these  services.  The  primary  goals  of  the  Coalition  will  be  those  which  focus  on  education  and  communication  directed  to  its 
members,  policy  makers  and  the  public  In  meeting  its  goals,  the  Coalition  will  contribute  to  the  well  being  of  home  care 
patients,  win  advance  the  concept  of  home  care  as  a  vital  componeru  of  a  cost  effective  health  care  delivery  system,  and  will 
improve  access  to  home  care  services." 

Home  Care  Coalition,  c/o  Craig  Jeffries,  HIDA,  225  Reinekers  Lane,  #650, 
Alexandria,  VA  22314,  (703)  549-4432,  FAX  (703)  549-6495 
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AMERICAN  ASSOCIATION  FOR  RESPIRATORY  CARE 

1 1030  Abies  Lane,  Dallas,  TX  75229,  214/243-2272,  Fax  214/484-2720 


July  25,  1991 
Senate  Budget  Hearing 
Waste  and  Abuse  in  Medicare  Payment  for 
Medical  Equipment  and  Supplies 


Submitted  by:  Patrick  J.  Dunne,  MEd,  RRT,  President 

American  Association  for  Respiratory  Care 
11030  Abies  Lane 
Dallas,  TX  75229-4593 
(214)  243-2272 

Summary: 


The  American  Association  for  Respiratory  Care  represents  30,000  respiratory 
care  practitioners,  an  allied  health  specialty  providing  care  for  those 
suffering  diseases  of  the  cardiopulmonary  system. 

*        Increasing  numbers  of  respiratory  patients  are  leaving  the  hospital  for 
alternate  care  sites. 


Cost  to  maintain  respiratory  patients  in  hospitals  is  very  expensive. 
According  to  a  recent  Gallup  survey,  chronic  ventilator-dependent 
patients  are  estimated  to  cost  U.S.  hospitals  $9  million  per  day. 

There  is  difficulty  in  discharging  these  particular  high-tech  patients 
to  a  post-acute  setting.    Medicare  will  reimburse  for  the  equipment, 
such  as  ventilators,  but  current  reimbursement  policies  block  access  to 
the  qualified  personnel  needed  to  provide  services. 

It  is  only  by  "luck  of  the  draw"  that  Medicare  home  respiratory  patients 
will  have  both  the  necessary  respiratory  equipment  and  the  personnel  who 
are  specifically  trained  in  the  monitoring  and  maintenance  of  the 
equipment  and  possess  the  ability  to  evaluate  the  patients's  condition 
and  their  need  for  that  equipment. 

It  is  time  that  Medicare  require  mandatory  conditions  of  participation 
and  accreditation  standards  for  the  DME  industry. 

AARC  urges  Congress  to  adopt  the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  accreditation  guidelines  as  the  model  for  such 
conditions. 


AARC  further  urges  Congressional  support  for  Medicare  demonstration 
project  (Senator  Riegle's  S.1120)  which  will  test  the  hypotheses  that: 
1)  providing  home  respiratory  therapy  professional  services  decrease 
hospital  readmissions  for  the  Medicare  oxygen  patient;  and  2)  assures  an 
appropriate  match  between  the  respiratory  equipment  needs  of  the  patient 
and  the  actual  equipment  provided. 
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The  American  Association  for  Respiratory  Care  (AARC),  a  30, 000 -member 
professional  association  of  respiratory  care  practitioners,  welcomes  the 
opportunity  to  submit  written  testimony  on  the  Senate  Budget  Committee's 
hearing  of  July  25,  1991  onWaste  and  Abuse  in  Medicare  Payment  for  Medical 
Equipment  and  Supplies.    Respiratory  care  is  an  allied  health  specialty 
delivered  by  respiratory  therapists  and  respiratory  therapy  technicians  under 
medical  direction  for  the  assessment,  care,  treatment,  and  diagnosis  of 
individuals  suffering  from  diseases  of  the  cardiopulmonary  system. 

As  medical  technology  has  continued  to  advance,  some  patients  who  would  have 
remained  in  the  traditional  acute  hospital  setting  can  now  be  effectively 
cared  for  in  alternate  sites,  such  as  the  home  or  skilled  nursing  facilities 
(SNFs).    The  respiratory  patient  most  often  discharged  into  the  home  setting 
is  the  chronic  obstructive  pulmonary  disease  (COPD)  patient.    These  patients 
usually  require,  at  minimum,  oxygen  therapy  which  necessitates  sophisticated 
equipment  and  is  supported  by  trained  and  qualified  personnel.  These 
individuals  have  specialized  training  in  the  monitoring  and  maintenance  of  the 
equipment  and  possess  an  ability  to  evaluate  the  patient's  condition  and  their 
need  for  that  equipment. 

The  AARC  is  well  aware  of  the  growing  cost  of  providing  quality  health  care  to 
this  nation's  Medicare  population.    The  respiratory  care  community  has 
maintained  that,  if  Medicare  beneficiaries  in  need  of  respiratory  care  have 
access  to  services  provided  by  respiratory  practitioners,  there  will  be  a 
decrease  in  hospital  readmissions.    A  previous  HHS  study  has  already 
documented  both  the  dramatic  hospital  readmission  decreases  as  well  as  the 
decreases  in  the  number  of  days  spent  in  the  acute  care  facility  upon 
readmission. 

Furthermore,  the  respiratory  community  believes  the  use  of  trained  respiratory 
care  personnel  will  assure  that  only  appropriate  and  necessary  oxygen 
equipment  is  being  delivered  to  the  patient  and  paid  for  by  the  Medicare 
program.    The  AARC  has  proposed,  and  Senator  Don  Riegle  has  introduced 
{S.1120)  a  bill  which  would  implement  a  demonstration  project  that  would  test 
the  above  hypotheses.    During  this  time  when  Congress  is  faced  with  both 
budget  restraints  and  a  need  to  improve  access  to  health  care  resources,  we 
request  that  the  members  of  the  Senate  Budget  Committee  consider  supporting 
this  important  demonstration  proposal. 

Another  category  of  patient  being  discharged  from  the  hospital  setting  is  the 
chronic  ventilator  dependent  patient.    While  many  of  these  patients  are 
medically  stable  and  could  be  maintained  in  the  sub-acute  care  setting,  such 
as  the  home  or  SNF,  current  reimbursement  policies  block  access  to  the 
resources  necessary  to  achieve  that  goal.    A  recent  Gallup  study  projected 
that  on  average  there  were  over  11,000  chronic  ventilator  patients  per  day  in 
U.S.  hospitals.    It  took  these  institutions  an  average  of  35  days  to  place 
these  ventilator  patients  in  an  alternate  care  setting.    The  Gallup  survey 
estimated  that  these  ventilator  patients  are  costing  the  system  $9  million  per 
day  for  care  in  the  more  expensive  hospital  setting.    Many  of  these  stable 
ventilator  patients  could  be  cared  for  in  the  home  if  qualified  personnel  were 
available  to  provide  care. 

Each  year  Medicare  beneficiaries  requiring  respiratory  care  increase  due 
largely  to  the  increasing  population  of  senior  citizens.    It  has  always  been  a 
chief  concern  to  the  AARC  that  current  reimbursement  policies  and  the  absence 
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of  accreditation  regulations  fail  to  assure  the  respiratory  care  support  these 
beneficiaries  are  receiving  is  adequate  in  terms  of  quality  and  quantity. 
Assurance  needs  to  be  established  in  order  that  respiratory  care  equipment 
offered  by  DMEs  is  professionally  installed,  monitored,  and  maintained.    For  a 
beneficiary,  it  is  currently  the  "luck  of  the  draw"  that  a  DME  supplier  can 
meet  their  needs  in  providing  appropriate  respiratory  care  equipment  and 
services.    While  it  is  true  that  some  dealers  do  provide  adequate  levels  of 
care  and  services,  the  are  no  standards  on  requirements  that  they  do  so. 

Several  years  ago  the  Joint  Commission  for  Accreditation  of  Healthcare 
Organizations  (JCAHO)  developed  voluntary  accreditation  standards  to  which  DME 
suppliers  may  subscribe.    Both  the  AARC  and  the  DME  industry  provided  the 
JCAHO  with  extensive  input  into  the  structuring  of  the  content  of  the 
standards.    The  JCAHO  DME  standards  have  a  two-tiered  level  of  accreditation. 
The  first  level  is  a  basic  accreditation  level  for  DME  suppliers.  Suppliers 
accredited  at  this  level  provide,  maintain,  and  service  equipment,  which  tends 
to  be  non-complex  such  as  wheelchairs,  walkers,  beds,  etc.    The  second  tier  of 
accreditation  is  more  complex  and  involves  the  provision  of  both  respiratory 
care  equipment  and  respiratory  care  services.    Those  suppliers  who  meet  these 
more  stringent  standards  are  termed  "clinical  respiratory  service  providers." 
This  level  of  accreditation  requires  suppliers  to  meet,  not  only  equipment 
maintenance  level  requirements,  but  explicit  personnel  qualification 
standards. 

We  strongly  urge  Congress  to  adopt  mandatory  conditions  of  participation  based 
on  the  rigorous  and  effective  JCAHO  standards.    The  AARC  believes  that  the 
implementation  of  mandatory  standards  will  explicitly  address  many  of  the 
problems  of  unethical  practices  within  the  DME  industry. 
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PROPOSED  DEMONSTRATION  PROJECT  FOR  MEDICARE  REIMBURSEMENT 
OF  RESPIRATORY  CARE  PRACTITIONERS  FOR  SERVICES  RENDERED  IN  THE  HONE 

Introduction 

The  American  Association  for  Respiratory  Care  (AARC),  a  28,000  member 
professional  association,  has  for  years  debated  the  appropriate  structure  for 
Medicare  coverage  and  reimbursement  for  the  respiratory  care  practitioner  in 
the  home.  In  developing  this  proposal,  we  have  needed  to  be  sensitive  to  the 
concerns  expressed  by  third-party  payers,  the  DME  industry,  hospitals, 
physicians,  consumers,  and  respiratory  care  practitioners.  Given  the  current 
pressure  to  reduce  spending  while  maintaining  acceptable  access  to,  and 
quality  of  care,  it  is  fair  to  say  that  no  proposed  method  of  coverage  for 
respiratory  care  practitioners  will  be  given  serious  consideration  unless  it 
can  be  demonstrated  that  the  cost,  access,  and  quality  objectives  are  met. 
The  following  represents  what  the  AARC  considers  to  be  a  "win/win"  scenario 
with  positive  implications  for  patients,  hospitals,  DMEs,  respiratory  care 
practitioners,  physicians,  and  third-party  payers. 

How  It  Will  Work 

In  short,  hospitals  will  *be  paid  under  Part  A  for  respiratory  care 
practitioners  to  render  extended  post-acute  care  services.  These 
practitioners  would  not  be  fee-for-service,  but  rather  salaried  by  the 
hospitals.  They  would  work  under  medical  direction  since,  as  employees  of  the 
hospital's  respiratory  care  services  department,  they  already  work  under 
medical  direction.  They,  therefore,  will  follow  the  attending  physician's 
prescription  and  take  the  necessary  measures  to  assure  that  the  prescription 
which  becomes  operational  in  a  post-acute  care  setting  (the  home)  is  properly 
satisfied. 

The  respiratory  care  practitioner  will;  a)  coordinate  and  facilitate  the 
appropriate  delivery,  installation,  and  operation  of  DME;  b)  satisfy  all  CMN 
requirements  on  behalf  of  the  ordering  physician;  c)  perform  an  initial 
assessment  and  render  follow-up  visits  on  a  schedule  commensurate  with  the 
patient's  acuity,  equipment  complexity,  and  availability  of  family  care  giver 
resources;  and  d)  act  as  a  conduit  of  information  obtained  during  patient 
visitations  to  the  physician.  This  information  can  include  recommendations  to 
discontinue  equipment  or  change  the  prescription  in  order  that  the  patient's 
needs  be  more  appropriately  met  based  on  a  changing  condition.  This  has  long 
been  the  case  in  the  hospital  setting,  as  the  respiratory  care  practitioner, 
under  medical  direction,  has  routinely  monitored  the  patient's  condition  and 
recommended  to  the  physician  appropriate  changes  in  respiratory  procedures  md 
equipment  utilization. 

Once  the  service  is  rendered,  it  will  be  billed  under  Part  A  through  the 
hospital.  This  will  allow  for  the  many  respiratory  care  home  patients  who 
require  respiratory  care  equipment,  but  do  not  qualify  under  the  home  healt'i 
benefit,  to  have  access  to  a  respiratory  care  "ombudsman"  who  shou;  ■ 
facilitate  the  appropriate  match  of  respiratory  care  resource,  both  human  and 
equipment,  to  respiratory  care  need  (see  Final  Report  of  the  Consensus  Meeting 
on  Home  Respiratory  Care  Equipment). 


52-504  -  92  -  10 
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This  approach  will  contain  some  restrictions.  These  restrictions  are  an 
integral  part  of  this  concept  and,  therefore,  are  indispensable  to  its 
success.  The  restrictions  are  as  follows:  simply  stated,  those  that  provide 
patient  care  must  not  provide  equipment,  and  those  that  provide  equipment  must 
not  provide  patient  care.  Such  a  restriction  is  necessary  in  order  to  avoid 
conflict  of  interest  and  assure  that  all  decisions  are  made  with  the  patients' 
best  interests  in  the  forefront.  This  means  that  hospitals,  home  health 
agencies,  skilled  nursing  facilities,  etc.  must  not  be  allowed  involvement, 
either  direct  or  indirect,  in  the  durable  medical  equipment  business.  It  also 
means  that  durable  medical  equipment  suppliers  must  not  in  any  way,  either 
directly  or  indirectly,  be  involved  in  providing  patient  care.  Once  enacted, 
these  restrictions  on  both  sides  of  the  equation  should  preclude  any  decisions 
within  the  context  of  a  physician's  order  which  could  be  financially 
motivated.  This  eliminates  incentives  for  those  who  are  expert  in  respiratory 
care  to  recommend  over-usage  of  respiratory  care  equipment. 

Impact  on  Respiratory  Care  Patients 

Currently,  many  respiratory  care  home  patients  do  not  have  access  to  skilled 
respiratory  care  practitioners,  since  no  reimbursement  exists  for  that  access. 
A  majority  of  home  respiratory  care  patients  do  not  qualify  for  the  home 
health  benefit  and,  therefore,  cannot  even  obtain  indirect  support  from  HHA's. 

If  the  respiratory  care  practitioners  were  allowed  to  practice  as  described 
above,  these  patients  would  have  the  assurance  of  adequate  installation, 
operation,  and  instruction  of  home  respiratory  care  equipment.  Furthermore,  a 
comprehensive  patient  evaluation  would  be  conducted  by  a  professional  who  will 
be  in  a  position  to  convey  valuable  information  to  the  physician  once  the 
patient  has  gone  home.  In  addition,  respiratory  care  practitioners  will  make 
periodic  follow-up  visits,  thus  assuring  the  patient  has  access  to  someone 
with  expertise  who  can  identify  problems  and  effect  timely  solutions.  These 
problems  can  occur  both  on  the  medical  side,  as  well  as  on  the  equipment  side 

-  areas  with  which  a  qualified  respiratory  care  practitioner  is  comfortable 
(see  Final  Report  of  the  Consensus  Meeting  on  Home  Respiratory  Care  Equipment 

-  Consumer  Section).  Since  access  to  experts  will  be  available  under  the 
recommended  approach,  then  it  follows  that  the  quality  of  support  rendered  to 
a  home  respiratory  care  patient  will  improve. 

Impact  on  Hospitals 

The  nation's  hospitals  have  been  operating  under  increased  economic  pressure. 
It  is  doubtful  that  the  trend  to  ratchet  down  health  care  costs  will  be 
reversed.  It,  therefore,  follows  that  if  hospitals  are  to  remain  viable  in 
the  future,  they  must  identify  additional  revenue  streams.  By  having  the 
respiratory  care  practitioner  reimbursed  at  a  fair  rate,  billed  under  Part  A, 
hospitals  should  have  an  added  source  of  revenue  and  an  opportunity  to  enhance 
efficiency  within  its  operation. 

It  should  also  be  pointed  out  that  hospitals  may  be  inclined  to  discharge  a 
patient  somewhat  sooner  if  they  were  assured  that  the  discharged  patient  will 
have  access  to  adequate  respiratory  care  resources.  These  earlier  discharges 
may  yield  a  better  return  under  prospective  payment  for  those  patients. 
Recently,  a  study  conducted  by  the  Rand  Corporation  and  the  University  of 
Minnesota  School  of  Public  Health  found  that  post-acute  activity,  i.e.  home 
care,  tends  to  be  preceded  by  a  longer  hospital  stay  than  post-acute  referrals 
to  skilled  nursing  facilities.    There  is  speculation  that  patients  were  kept 
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in  longer  in  order  that  their  resource  needs  be  lowered  commensurate  with  the 
propensity  to  meet  those  needs  within  the  current  support  structure  for  home 
health  care  and  durable  medical  equipment. 

Impact  on  Durable  Medical  Equipment  Suppliers 

Under  Medicare,  80  percent  of  DME  charges  are  reimbursed,  with  the  remaining 
20  percent  being  the  responsibility  of  the  beneficiary.  DME  suppliers  are  not 
reimbursed  for  any  form  of  patient  care  within  the  context  of  respiratory 
care.  Furthermore,  they  are  not  reimbursed  for  any  time  or  effort  spent  in 
satisfying  Certificate  of  Medical  Necessity  requirements,  yet  they  must  spend 
a  great  deal  of  time  in  "assisting"  physicians  to  comply  with  CMN  requirements 
for  reimbursement. 

A  few  years  ago,  many  DMEs  began  to  employ  respiratory  care  practitioners  in 
order  to  gain  an  advantage  in  obtaining  referrals.  Unfortunately,  they  were 
not  reimbursed  for  the  services  rendered  by  that  respiratory  care  practitioner 
and  had  to  absorb  that  cost  in  the  hope  of  getting  a  high  enough  number  of 
patient  referrals  to  offset. 

Currently,  many  DME  suppliers  still  have  full-time  respiratory  care 
practitioners.  Under  the  proposed  plan,  they  would  not  need  these  individuals 
because  patient  instruction  •  and  follow-up  would  be  performed  by  qualified 
respiratory  care  practitioners  employed  by  the  hospital.  This  would  lower  the 
DME's  overhead  and,  therefore,  improve  the  operating  margins.  Added  to  that 
is  the  opportunity  to  spread  fixed  costs  over  a  wider  patient  base  by  virtue 
of  the  elimination  of  hospitals,  skilled  nursing  facilities,  home  health 
agencies,  and  physicians  from  the  DME  business. 

As  previously  described,  providers  of  care  must  not  be  providers  of  equipment. 
Therefore,  with  the  withdrawal  of  these  care/equipment  providers  from  the 
market,  durable  medical  equipment  suppliers  should  increase  their  patient  base 
and,  therefore,  have  an  opportunity  to  spread  fixed  costs  over  a  larger 
patient  population.  This  will  further  assist  in  improving  their  operating 
margin. 

The  DME  supplier  will  also  save  time,  energy,  and  effort  and,  therefore,  money 
in  attempting  to  work  on  the  physician's  behalf  to  satisfy  Certificate  of 
Medical  Necessity  requirements,  since  this  will  be  one  of  the  duties  of  the 
hospital -employed  respiratory  care  practitioner.  Since,  in  some  cases, 
follow-up  visits  will  be  more  frequent  than  at  present  (visits  are  driven  by 
the  patient  and  his/her  physician's  requirements  rather  than  that  of  the 
equipment)  it  follows  that  less  trouble-shooting  calls  will  be  experienced  by 
the  DME  supplier  which,  again,  should  contribute  toward  improved  efficiency. 

Impact  on  Physicians 

This  question  will  be  subdivided  between  medical  directors  of  respiratory  cara 
and  attending  physicians. 

Medical  Directors  of  Respiratory  Care  -  Respiratory  care  is  the  only  allied 
health  group  which  insists  on  qualified  medical  direction  in  all  care 
settings.  For  years,  there  has  been  concern  by  medical  directors  regarding 
the  possibility  of  respiratory  care  practitioners  rendering  services  without 
medical  direction  in  the  home.  This  proposal  addresses  that  issue  by 
utilizing  respiratory  care  practitioners  employed  by  a  hospital  which  has  an 
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established  respiratory  care  department.  All  departments  accredited  by  the 
Joint  Commission  on  Accreditation  of  Healthcare  Organizations  must  have  a 
qualified  medical  director.  The  result  is  that  the  respiratory  care 
practitioners  working  in  the  home  as  agents  of  the  hospital  will  be  working 
under  the  aegis  of  qualified  medical  direction.  Of  course,  it  is  additional 
responsibility  for  the  hospitals  that  choose  to  organize  this  post-acute  care 
service,  and  the  hospital  should  recognize  this  and  make  a  fair  compensation 
arrangement  with  the  medical  director. 

Attending  Physicians  -  The  greatest  impact,  of  course,  will  be  felt  by  the 
attending  physicians.  These  individuals  will,  for  the  first  time,  have 
assurance  that  their  orders  for  respiratory  care  will  be  carried  out  with  the 
same  degree  of  professionalism  and  expertise  as  they  experience  when  writing 
similar  orders  for  inpatients.  This  proposed  concept  gives  attending 
physicians  access  to  an  individual  who  will  become  their  "eyes  and  ears"  when 
making  follow-up  visits  to  their  patients.  (This  is  the  case  when  respiratory 
care  practitioners  interface  with  hospital  inpatients.)  The  attending 
physicians  will  then  receive  feedback  dealing  with  a  patient's  tolerance  to 
therapy,  comfort  with  various  pieces  of  respiratory  care  equipment,  etc.  In 
many  instances,  these  observations  will  be  translated  into  a  recommendation  to 
change  the  order  or  to  have  the  patient  visit  the  physician.  There  is  no 
doubt  that  the  quality  of  care  will  improve,  as  well  as  the  efficiency  in  the 
utilization  of  appropriate  respiratory  care  devices.  Equipment  will  no  longer 
be  left  in  the  patient's  home  longer  than  necessary.  Orders  will  be  more 
timely  and,  therefore,  more  effective.    Confidence  will  improve. 

Impact  on  Third  Party  Payers 

In  1987,  $622  million  was  spent  on  respiratory  care  durable  medical  equipment, 
representing  approximately  half  of  the  $1.2  billion  total  durable  medical 
equipment  payouts.  Logic  dictates  that  there  is  a  significant  number  of 
respiratory  care  patients  in  the  home  requiring  durable  medical  equipment  who 
perhaps  have  no  access  to  qualified  respiratory  care  practitioners.  It  should 
be  concluded  that  the  only  individuals  who  visit  patients  in  the  home 
currently  are  employees  of  durable  medical  equipment  suppliers  and,  to  a  very 
limited  extent,  registered  nurses  who  may  have  no  special  training  or 
knowledge  of  respiratory  care  or  respiratory  care  equipment.  This,  therefore, 
leaves  us  with  no  one  who  can  go  into  the  home  and  make  an  evaluation  as  to 
the  appropriateness  of  the  equipment. 

This  proposal  creates  an  individual  who  will  not  only  act  as  a  problem  solver, 
care  giver,  and  "ombudsman,"  but  someone  who  can  also  monitor  the  utilization 
of  respiratory  care  equipment.  Currently,  the  only  individuals  who  contact  a 
physician  besides  the  patients  and  make  recommendations  regarding  the  need  for 
respiratory  care  equipment  are  the  DME's.  These  individuals  are  currently 
financially  interested  in  decisions  which  lead  to  extended  use  of  respiratory 
care  equipment. 

Recently,  the  Six  Point  Plan  was  enacted.  That  plan  was  an  attempt  by 
Congress  to  keep  the  lid  on  spiral ing  durable  medical  equipment  costs.  V;, ;? 
result  was  for  DME's  to  shift  away  from  respiratory  care  devices  they  felt 
were  more  costly  and  to  embrace  the  least  costly  in  order  to  preserve  their 
profit  margins.  The  patient's  needs  got  lost  in  the  shuffle.  The  patient's 
access  to  appropriate  equipment  was  not  protected.  If  the  reimbursement 
scheme  under  this  proposal  were  to  be  enacted,  the  AARC  has  no  doubt  that  cost 
offsets  found  by  realigning  respiratory  care  equipment  needs  to  respiratory 
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care  equipment  placements  will  more  than  pay  for  the  additional  costs  of 
paying  the  hospitals  for  the  service. 

A  few  years  ago,  the  General  Accounting  Office  published  a  report  on  the 
utilization  of  ancillary  services  within  the  hospital.  It  found  that  the 
respiratory  care  service  was  the  least  overutil ized.  The  reason  for  this 
finding  is  simple.  Respiratory  care  practitioners  are  trained  not  only  to 
render  appropriate  respiratory  care  services  under  a  physician's  direction, 
but  also  to  monitor  the  utilization  of  respiratory  care  equipment.  Most 
respiratory  care  departments  have  automatic  stop  and/or  review  procedures  for 
all  orders  written.  By  extending  the  services  of  the  respiratory  care 
department  to  the  post-acute  setting,  it  follows  that  those  same 
utilizations-monitoring  mechanisms  will  make  the  transition  from  the  hospital. 
The  bottom  line  is  a  savings  to  third  party  payers,  not  by  lowering  the  price 
of  the  equipment,  but  by  assuring  that  the  equipment  is  not  used  longer  than 
necessary  and  is  not  present  in  quantities  beyond  what  is  required  to  meet  the 
patient's  needs. 

Conclusion 

Respiratory  care  practitioners  can,  and  should,  be  reimbursed  for  home  care 
services  as  agents  of  hospitals  and  billed  under  Part  A.  Providers  of  patient 
care  should  separate  themselves  from  the  provision  of  equipment,  and  providers 
of  equipment  should  separate  themselves  from  the  provision  of  care. 

Under  this  plan,  access  to  care  will  be  improved,  since  the  majority  of 
respiratory  care  patients  do  not  qualify  for  the  home  health  benefit. 
Utilization  of  respiratory  care  equipment  in  the  home  will  be  improved,  since 
that  utilization  will  be  monitored  by  individuals  not  financially  interested 
in  the  decision  for  it  to  remain  in  the  home.  Quality  of  respiratory  care 
will  improve,  since  this  care  will  be  rendered  under  medical  direction,  and  an 
open  dialogue  will  be  formed  between  the  ordering  physician  and  the  visiting 
respiratory  care  practitioner.  Third  party  payers  will  realize  more  than  a 
cost  offset  savings  by  virtue  of  improved  efficiency  in  the  utilization  of 
respiratory  care  equipment. 

This  concept  should  be  tested,  ideally,  among  three  HHS  regions.  Those 
regions  should  represent  the  highest,  lowest,  and  median  of  DME  expenditures. 
The  test  should  last  at  least  two  years.  There  are,  of  course,  other  details 
that  will  need  to  be  addressed  in  a  formal  proposal,  such  as  how  to  handle 
patients  who  have  been  referred  to  the  respiratory  care  service,  but  have  not 
been  inpatients,  and  how  to  make  exceptions  in  rural  areas.  AARC  believes  the 
preceding  fairly  represents  the  concept  and  what  its  advantages  are  for  the 
various  components  of  the  home  respiratory  care  community. 
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Social  S«curltyAct 


1984,"  applicable  to  ilems  and  services  furnished 
on  or  after  July  18,  1984,  substituted  "and  dura- 
ble medical  equipment"  for  ",  and  the  use  of 
medical  appliances"  in  paragraph  (5). 
1980  Amendments: 

Section  930(1)  of  the  "Medicare  and  Medicaid 
Amendments  of  1980,"  effective  with  respect  to 
services  furnished  after  June  1981,  added  "who 
has  successfully  completed  a  training  program 
approved  by  the  Secretary"  after  "home  health 
aide"  and  before  the  semicolon  at  the  end  of 
paragraph  (4). 
1972  Amendments: 

Section  278(a)(10)  of  the  SS  Amendments  of 
19;2,  effective  October  30,  1972,  substituted 
"skilled  nursing  facility"  for  "extended  care  facil- 
ity" in  paragraph  (7). 

[If  16,966]    Sec.  1861(n).  [Repealed.] 
1980  Amendments: 

Section  930(m)  of  the  "Medicare  and  Medicaid 
Amendments  of  1980,"  effective  with  respect  to 
services  furnished  after  June  1981,  repealed  sub- 
section 1861(n),  which  formerly  read  as  follows: 
"Post-Hospital  Home  Health  Services 

"(n)  The  term  'post-hospital  home  health  ser- 
vices' means  home  health  services  furnished  an 
individual  within  one  year  after  his  most  recent 
discharge  from  a  hospital  of  which  he  was  an 
inpatient  for  not  less  than  3  consecutive  days  or 
(if  later)  within  one  year  after  his  most  recent 
discharge  from  a  skilled  nursing  facility  of  which 
he  was  an  inpatient  entitled  to  payment  under 
part  A  for  post-hospital  extended  care  services, 
but  only  if  the  plan  covering  the  home  health 


History: 

Sec.  102(a)  of  the  SS  Amendments  of  1965  (P  L. 
89-97);  as  amended  by  sec.  278(a)  of  the  SS 
Amendments  of  1972  (P  L.  92-603),  sec.  930(1)  of 
the  "Medicare  and  Medicaid  Amendments  of 
1980"  (P  L.  96-499),  sec.  2321(eXl)  of  the  "Medi- 
care and  Medicaid  Budget  Reconciliation  Amend- 
ments of  1984"  (P  L.  98-369),  sec.  206(a)  of  the 
"Medicare  Catastrophic  Coverage  Act  of  1988" 
(P.L.  10a360)  (but  note  that  this  amendment 
was  repealed  by  sec.  201(aXl)  of  the  "Medicare 
Catastrophic  Coverage  Repeal  Act  of  1989"  (P.L. 
101-234)),  sec.  61 12(e)(1)  of  the  "Omnibus  Budget 
Reconciliation  Act  of  1989"  (P.L.  101-239). 


services  (as  described  in  subsection  (m))  is  estab- 
lished within  14  days  after  his  discharge  from 
such  hospital  or  skilled  nursing  facility." 

1972  Amendments: 

Section  278(a)(ll)  of  the  SS  Amendments  of 
1972,  effective  October  30,  1972,  substituted  "a 
skilled  nursing  facility"  for  "an  extended  care 
facility"  and  "skilled  nursing  facility"  for 
"extended  care  facility." 

History: 

Sec.  102(a)  of  the  SS  Amendments  of  1965  (P.L. 
89-97);  as  amended  by  sec.  278(a)  of  the  SS 
Amendments  of  1972  (P  L.  92-603);  as  repealed 
by  sec.  93CKm)  of  the  "Medicare  and  Medicaid 
Amendments  of  1980"  (P  L.  96499). 


[H  16.966A] 


Durable  Medical  Equipment 


[42  U.S.C.  §  1395x(n)] 
Sec.  1861.  (n)  The  term  "durable  medical  equipment"  includes  iron  lungs,  oxygen  tents, 
hospital  beds,  and  wheelchairs  (which  may  include  a  power-operated  vehicle  that  may  be 
appropriately  used  as  a  wheelchair,  but  only  where  the  use  of  such  a  vehicle  is  determined  to  be 
necessary  on  the  basis  of  the  individual's  medical  and  physical  condition  and  the  vehicle  meets 
such  safety  requirements  as  the  Secretary  may  prescribe)  used  in  the  patient's  home  (including 
an  institution  used  as  his  home  other  than  an  institution  that  meets  the  requirements  of 
subsection  (e)(1)  of  this  section  or  section  1819(a)(1)),  whether  furnished  on  a  rental  basis  or 
purchased;  except  that  such  term  does  not  include  such  equipment  furnished  by  a  supplier  who 
has  used,  for  the  demonstration  and  use  of  specific  equipment,  an  individual  who  has  not  met 
such  minimum  training  standards  as  the  Secretary  may  establish  with  respect  to  the  demonstra- 
tion and  use  of  such  specific  equipment.  With  respect  to  a  seat-lift  chair,  such  term  includes  only 
the  seat-lift  mechanism  and  does  not  include  the  chair. 


1990  Amendments: 

Section  4152(a)(2)  of  the  "Omnibus  Budget 
Reconciliation  .Act  of  1990,"  applicable  to  items 
furnished  after  December  1990,  added  the  follow- 
ing sentence  at  the  end  of  subsection  1861(n): 
"With  respect  to  a  seat-lift  chair,  such  term 
includes  only  the  seat-lift  mechanism  and  does  not 
include  the  chair." 

1116,966  §1861(n) 


1988  Amendments: 

Medicare  Catastrophic  Coverage  Act  of  1988 
(PL.  100-360) 

Section  411(d)(1)(B)  of  the  "OBRA  Technical 
Corrections"  subtitle  of  the  "Medicare  Cata- 
strophic Coverage  Act  of  1988,"  applicable  to 
equipment  furnished  on  or  after  the  first  day  of 
the  18th  calendar  month  that  begins  after  Decem- 
ber 22,  1987,  added  ";  except  that  such  term  does 
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not  include  such  equipment  furnished  by  a  sup- 
plier who  has  used,  for  the  demonstration  and  use 
of  specific  equipment,  an  individual  who  has  not 
met  such  minimum  training  standards  as  the  Sec- 
retary may  establish  with  respect  to  the  demon- 
stration and  use  of  such  specific  equipment" 
before  the  period  at  the  end  of  subsection  (n). 
1987  Amendments: 

Omnibus  Budget  Reconciliation  Act  of  1987 
(P.L.  100-203 ) 

Section  4201(d)(5)  of  the  "Omnibus  Budget 
Reconciliation  Act  of  1987,"  as  added  by  section 
4!  1  (IX 1 XC)  of  the  "OBRA  Technical  Corrections" 
subtitle  of  the  "Medicare  Catastrophic  Coverage 
Act  of  1988,"  which  was  added  by  section 
608(dX27)(B)  (OBRA  1987  technical  corrections 
section)  of  the  "Family  Support  Act  of  1988," 
substituted  "of  this  section  or  section  1819(aXl)" 
for  "or  (j)(l)  of  this  section"  in  subsection  (n). 
1986  Amendments: 

Section  9219(b)(lKB)  of  the  "Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985," 


effective  as  it  had  been  originally  included  in  the 
Deficit  Reduction  Act  of  1984,  substituted  "as  his 
home"  for  "at  his  home". 

1984  Amendments: 

Section  1861(n)  was  added  by  section 
2321(eX3)  of  the  "Medicare  and  Medicaid  Budget 
Reconciliation  Amendments  of  1984,"  applicable 
to  items  and  services  furnished  on  or  after  July 
18,  1984. 

History: 

Sec.  2321(eX3)  of  the  "Medicare  and  Medicaid 
Budget  Reconciliation  Amendments  of  1984" 
(P.L.  98-369);  as  amended  by  sec.  9219(bXl)(B) 
of  the  "Consolidated  Omnibus  Budget  Reconcilia- 
tion Act  of  1985"  (P.L.  99-272),  sec.  4201(dX5)  of 
the  "Omnibus  Budget  Reconciliation  Act  of  1987" 
(P.L.  l(X)-203),  sec.  411(dXiXB)  and  dXlXC)  of 
the  "Medicare  Catastrophic  (Zoverage  Act  of 
1988"  (P.L.  l(X>-360),  sec.  608(dX27XB)  of  the 
"Family  Support  Act  of  1988"  (P.L.  100-485),  sec. 
4152(aX2)  of  the  "Omnibus  Budget  Reconcilia- 
tion Act  of  1990"  (P.L.  101-508). 


[H  16.967] 


Home  Health  Agency 


[42  U.S.C.  §  1395x(o)] 
Sec.  1861.  (o)  The  term  "home  health  agency"  means  a  public  agency  or  private  organiza- 
tion, or  a  subdivision  of  such  an  agency  or  organization,  which — 

(1)  is  primarily  engaged  in  providing  skilled  nursing  services  and  other  therapeutic 
services; 

(2)  has  policies,  established  by  a  group  of  professional  personnel  (associated  with  the 
agency  or  organization),  including  one  or  more  physicians  and  one  or  more  registered 
professional  nurses,  to  govern  the  services  (referred  to  in  paragraph  (1))  which  it  provides, 
and  provides  for  supervision  of  such  services  by  a  physician  or  registered  professional  nurse; 

(3)  mairitains  clinical  records  on  all  patients; 

(4)  in  the  case  of  an  agency  or  organization  in  any  State  in  which  State  or  applicable 
local  law  provides  for  the  licensing  of  agencies  or  organizations  of  this  nature;  (A)  is  licensed 
pursuant  to  such  law,  or  (B)  is  approved,  by  the  agency  of  such  State  or  locality  responsible 
for  licensing  agencies  or  organizations  of  this  nature,  as  meeting  the  standards  established 
for  such  licensing; 

(5)  has  in  effect  an  overall  plan  and  budget  that  meets  the  requirements  of  subsection 

(6)  meets  the  conditions  of  participation  specified  in  section  1891(a)  and  such  other 
conditions  of  participation  as  the  Secretary  may  find  necessary  in  the  interest  of  the  health 
and  safety  of  individuals  who  are  furnished  services  by  such  agency  or  organization;  and 

(7)  meets  such  additional  requirements  (including  conditions  relating  to  bonding  or 
establishing  of  escrow  accounts  as  the  Secretary  finds  necessary  for  the  financial  security  of 
the  program)  as  the  Secretary  finds  necessary  for  the  effective  and  efficient  operation  of  the 
program; 

except  that  for  purposes  of  part  A  such  term  shall  not  include  any  agency  or  organization  which 
is  primarily  for  the  care  and  treatment  of  mental  diseases. 


1987  Amendments: 

Section  4021(a)  of  the  "Omnibus  Budget  Recon- 
ciliation Act  of  1987,"  effective  for  home  health 
agencies  as  of  the  first  day  of  the  18th  calendar 
month  that  begins  after  December  22,  1987, 
added  "the  conditions  of  participation  specified  in 

Medicare  and  Medicaid  Guide 


section  1891(a)  and"  after  "meets"  in  paragraph 

(oX6). 

1980  Amendments: 

Section  930(nXl)  of  the  "Medicare  and  Medi- 
caid Amendments  of  1980,"  effective  December  5, 
1980,  deleted  "and"  at  the  end  of  paragraph  (5), 
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WASTE,  FRAUD  AND  ABUSE  IN  FEDERAL 
HEALTH  PROGRAMS 


MONDAY,  SEPTEMBER  23,  1991 

U.S.  Senate, 
Committee  on  the  Budget, 

Bismarck,  ND. 

The  committee  met,  pursuant  to  notice,  at  9:01  a.m.,  in  meeting 
room,  Bismarck  Veterans  Memorial  Public  Library,  515  North  5th 
Street,  Bismarck,  ND,  Hon.  Kent  Conrad  presiding. 

Present:  Senator  Conrad. 

Staff  present:  David  Haring,  director  of  policy. 

OPENING  STATEMENT  OF  SENATOR  CONRAD 

Senator  Conrad.  Why  do  we  not  begin  to  bring  this  hearing 
before  the  Senate  Budget  Committee  to  order.  Welcome  everyone 
who  is  here.  We  are  here  this  morning  to  talk  about  a  troubling 
pattern  of  fraud  and  abuse  in  Federal  health  care  programs.  You 
are  going  to  hear  some  outrageous  examples  of  the  ways  unscrupu- 
lous operators  milk  the  Medicare  and  Medicaid  programs. 

I  have  with  me  just  one  example  the  Senate  Budget  Committee 
has  found.  This  is  what  is  called  a  wound  care  kit.  In  this  kit,  there 
is  a  pretty  modest  little  roll  of  tape  and  some  gauze  pads.  It  has 
acetone,  alcohol,  swab  sticks,  another  set  of  swab  sticks.  It  has  a 
little  compound  benzoin  tincture.  It  has  two  rubber  gloves,  another 
swab  stick.  This  total  wound  care  kit  costs  about  $2  or  $3  and  yet 
an  unscrupulous  operator  was  billing  medicare  $30  for  each  of 
these  kits,  three  times  a  day,  90  of  these  kits  a  month  at  a  charge 
to  taxpayers  of  $30  each.  That  is  $2,700  a  month  for  this  little 
wound  care  kit  that  costs  $2  or  $3  a  piece. 

We  have  an  example  that  we  found  through  our  own  case  work 
in  our  office  of  a  woman  who  wrote  us  whose  mother  had  been  in  a 
nursing  home  in  Florida.  They  brought  her  back  to  North  Dakota 
in  August  of  1989.  However,  the  daughter  who  was  the  woman's 
guardian  was  still  receiving  medicare  statements  that  said  medi- 
care was  paying  the  doctor  in  Florida  for  exams.  That  daughter 
knew  obviously  the  mother  was  not  being  examined  by  the  doctor 
in  Florida  when  she  was  in  North  Dakota.  In  fact,  she  had  been 
back  in  North  Dakota  for  5  months  and  still  the  billings  kept 
coming,  kept  coming. 

So  the  daughter  wrote  the  medicare  carrier  in  Florida  to  ask 
them  to  look  into  the  charges.  Another  5  months  went  by.  The 
daughter  was  still  getting  statements  from  medicare  that  the 
mother  was  being  examined  by  this  doctor  in  Florida  and  that  med- 
icare was  paying  the  doctor.  So  the  daughter  came  to  me.  I  immedi- 
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ately  wrote  the  Inspector  General  to  review  the  matter.  That  was 
in  May  of  1990. 

Rather  than  investigating  the  matter  itself,  the  Inspector  Gener- 
al forwarded  the  case  to  the  Health  Care  Financing  Administra- 
tion. After  a  month,  the  main  HCFA  office  forwarded  the  case  to 
its  Atlanta  regional  office.  After  another  month,  we  are  now  in 
July  of  1990,  HCFA's  regional  office  asked  the  medicare  carrier  in 
Florida  to  look  into  it.  The  medicare  carrier  in  Florida  sent  me  a 
response.  To  my  knowledge  the  daughter  had  never  received  a  re- 
sponse to  her  inquiry. 

Medicare  wrote  to  me  and  I  quote  from  the  letters,  "Our  records 
do  reflect  that  Dr.  X — and  I  will  not  identify  him  here — has  filed 
claims  for  August  15,  September  15,  October  15,  November  15,  De- 
cember 15,  January  15,  February  15 — on  and  on  it  goes  through 
June  15  of  1990."  We  were  now  beginning  to  get  some  place. 

Almost  a  year  after  the  woman  returned  to  North  Dakota,  the 
medicare  carrier  acknowledged  they  were  still  paying  the  doctor. 
But  there  was  a  catch.  The  medicare  carrier,  after  listing  all  the 
payments  to  the  doctor  that  should  never  have  been  made,  said  in 
the  letter,  "Therefore,  we  have  forwarded  your  file  to  our  utiliza- 
tion review  department  for  investigation.  They  will  respond  direct- 
ly to  your  office  with  their  findings." 

I  got  a  response  alright.  On  October  31  of  1990,  they  sent  me  an- 
other letter.  This  one  said,  "Medicare  Part  B  will  need  additional 
time  to  investigate  this  matter."  It  was  not  until  January  18  of 
1991,  just  5  days  short  of  a  year  from  the  date  that  the  daughter 
wrote  to  them,  the  medicare  carrier  wrote  to  say  they  were  taking 
steps  to  get  the  money  back  from  the  doctor. 

A  footnote  in  this  case  is  that  while  Medicare,  therefore  taxpay- 
ers, were  paying  the  doctor  for  visits  that  were  obviously  never 
made,  since  the  woman  was  not  in  Florida  at  all  and  was  right 
here  in  North  Dakota — while  they  were  billing  the  government, 
they  were  also  billing  the  patient.  She  was  asked  to  make  a  copay- 
ment  of  $10  a  month  for  every  month  for  that  year. 

We  have  another  case  that  we  will  talk  about  a  little  later  that  is 
a  North  Dakota  case  that  came  to  our  attention  through  my  office, 
and  we  will  have  a  chance  to  review  that  with  our  people  who  are 
here  as  witnesses.  These  stories,  I  think,  are  made  even  more  trou- 
bling by  the  fact  that  these  operators  are  using  really  the  most  vul- 
nerable people  in  our  society — the  sick  and  the  elderly  and  the  dis- 
abled to  make  their  profits.  The  American  taxpayer,  you  and  I,  are 
footing  the  bill. 

This  is  the  fourth  in  a  series  of  Budget  Committee  hearings  on 
waste,  fraud  and  abuse  in  Federal  health  care  programs.  The  hear- 
ings to  date  have  focused  on  the  misuse  of  medicare  reimburse- 
ments for  durable  medical  equipment  and  supplies.  I  must  say,  we 
have  discovered  a  disturbing  trail  of  rip-offs  and  deceit.  In  a  sur- 
prising number  of  cases  the  fraud  has  involved  very  sophisticated 
interstate  networks  and  computerized  schemes  for  avoiding  detec- 
tion and  maximizing  profits.  In  other  cases,  the  rip-offs  are  nothing 
more  than  efforts  to  cash  in  on  the  ever-increasing  demand  and 
willingness  to  pay  for  better  and  more  health  care  services. 

Since  these  hearings  began  earlier  this  year,  750  complaints  have 
been  reviewed  by  the  Committee  and  400  of  these  have  been  for- 
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warded  to  the  Office  of  Inspector  General  for  investigation  of  po- 
tential fraud.  The  possible  rip-offs  in  these  cases  amount  to  the 
hundreds  of  millions  of  dollars.  In  total  the  losses  to  taxpayers 
each  year  for  all  medicare  and  medicaid  fraud  may  well  run  into 
the  billions  of  dollars. 

In  fiscal  1992  which  starts  on  October  1,  it  is  estimated  the  Fed- 
eral Government  will  spend  $117  billion  on  medicare,  $60  billion  on 
medicaid,  and  over  $20  billion  on  health  research  and  grants. 

Rooting  out  fraud  in  this  area,  which  totals  nearly  $200  billion  a 
year,  is  one  of  the  first  steps  we  can  take  to  hold  down  skyrocket- 
ing cost  increases  in  health  care. 

Let  me  just  say  that  this  is  more  than  an  issue  of  money.  We 
simply  cannot  tolerate  preying  on  the  sick  and  the  elderly  for 
unfair  profit. 

In  one  case,  the  Budget  Committee  took  testimony  from  a  former 
salesman  that  involved  the  wound  care  kits  that  I  have  identified 
for  you  before.  Not  only  v/as  it  troubling  that  these  kits  that  cost 
$2  or  $3  are  being  paid  for  by  taxpayers  at  the  rate  of  $30  and 
three  of  them  a  day  that  are  authorized  for  somebody  who  has  a 
wound,  but  in  testifying  the  witness  indicated  that  there  are  many 
more  companies  operating  throughout  the  country  engaged  in  this 
same  type  of  fraudulent  activity. 

You  will  hear  phrases  this  morning  describing  the  types  of  fraud 
the  Committee  has  uncovered.  Unbundling.  Unbundling  is  a  case 
where  you  charge  separately  for  each  item  that  is  part  of  a  pack- 
age, instead  of  for  the  whole  package.  Third  party  billing,  forum 
shopping.  Forum  shopping  is  simply  the  process  by  which  an  un- 
scrupulous operator  goes  to  the  place  in  the  country  that  pays  the 
most  for  a  particular  procedure  or  a  particular  medical  device.  Pro- 
vider number  switching,  parameter  billing,  kickbacks,  double  dip- 
ping and  falsification  of  certification  of  medical  necessity— all  of 
these  we  have  found  in  the  investigation  by  the  Committee. 

Certainly  the  vast  majority  of  medical  equipment  suppliers  are 
honest.  And  I  want  to  indicate  that  here  today  lest  there  be  any 
misunderstanding.  We  know  that  the  vast  majority  are  honest.  Cer- 
tainly we  find  in  looking  into  practices  in  this  State  that  we  have 
found  durable  medical  suppliers  to  be  operating  ethically  and  hon- 
estly. But  there  are  bad  apples  in  the  barrel  and  sometimes  the  bad 
apples  are  hard  to  spot. 

Let  me  just  say  that  the  Senate  Budget  Committee  has  launched 
an  analysis  which  is  now  gone  on  for  an  extended  period  of  time 
and  a  report  has  been  issued  which  was  first  released  in  Tennessee 
by  the  Chairman  of  the  Budget  Committee  some  2  weeks  ago.  We 
now  have  the  opportunity  to  hear  the  results  of  that  report  which 
will  be  released  sometime  later  in  Washington,  D.C. 

And  we  are  very  fortunate  to  have  with  us  today  John  Wagster, 
who  is  the  lead  investigator  for  the  Senate  Budget  Committee.  Let 
me  just  say  that  John  has  done  a  superb  job  of  pursuing  an  investi- 
gation that  I  think  is  critically  important,  not  only  for  those  of  us 
who  are  paying  the  bill,  the  taxpayers  of  the  country,  but  it  is  also 
critically  important  for  elderly  citizens  who  are  being  preyed  upon 
in  being  themselves  ripped  off.  So  I  am  very  pleased  to  have  with 
us  today  John  Wagster,  the  chief  investigator  for  the  Senate 
Budget  Committee. 
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Later  we  will  be  also  hearing  testimony  from  Kayleen  Drissell, 
the  Regional  Inspector  General  for  the  Department  of  Health  and 
Human  Services,  who  will  discuss  a  case  involving  a  Texas  based 
company  that  was  charging  Medicare  for  much  more  expensive 
items  like  catheters  when,  in  fact,  what  was  being  delivered  to 
nursing  homes  were  much  cheaper  items.  The  company  was  just 
starting  to  do  business  in  North  Dakota  when  they  were  caught. 

We  will  also  hear  about  a  case  of  a  Minnesota  company  that 
bilked  elderly  North  Dakotans  out  of  $1,700  for  power  lift  chairs. 
The  chairs  did  not  work,  nor  did  medicare  reimburse  these  people 
for  the  full  cost  of  the  chairs  as  the  company  had  promised  them. 
Testimony  in  this  case  will  come  from  North  Dakota  Attorney  Gen- 
eral Nick  Spaeth  and  David  Huey,  the  Counsel  for  the  Consumer 
Fraud  Section. 

Let  me  just  add  that  because  this  is  an  official  U.S.  Senate  Com- 
mittee hearing,  I  must  ask  members  of  the  public  to  hold  their 
comments  and  questions  until  the  public  comment  period  at  the 
end  of  the  hearing.  I  will  do  my  best  during  that  period  to  hear 
from  everyone  that  would  like  to  comment  on  this  topic. 

I  also  have  several  members  of  my  staff  present  this  morning.  So 
that  if  you  have  a  case  of  potential  fraud  or  abuse,  something  that 
is  concerning  you  and  you  would  like  to  talk  about  it,  but  would 
prefer  not  to  do  it  publicly,  my  staff  members  would  be  happy  to 
visit  with  you  individually. 

[The  opening  statement  of  Senator  Conrad  follows:] 

Opening  Statement  of  Senator  Conrad 

We  are  here  this  morning  to  talk  about  a  troubling  pattern  of  fraud  and  abuse  in 
federal  health  care  programs.  You're  going  to  hear  some  outrageous  examples  of  the 
ways  unscrupulous  operators  milk  the  Medicare  and  Medicaid  programs. 

These  stories  are  made  even  more  troubling  by  the  fact  that  these  operators  are 
using  the  most  vulnerable  people  in  our  society — the  sick,  the  elderly  and  the  dis- 
abled— to  make  their  profits.  American  taxpayers  like  you  and  me  are  footing  the 
bill. 

This  is  the  fourth  in  a  series  of  Budget  Committee  hearings  on  waste,  fraud  and 
abuse  in  federal  health  care  programs.  The  hearings  to  date  have  focused  on  the 
misuse  of  Medicare  reimbursements  for  durable  medical  equipment  and  supplies. 

We  have  discovered  a  disturbing  trail  of  ripoffs  and  deceit.  In  a  surprising 
number  of  cases,  the  fraud  has  involved  very  sophisticated  interstate  networks  and 
computerized  schemes  for  avoiding  detection  and  maximizing  profits.  In  other  cases, 
the  rip-off s  are  nothing  more  than  efforts  to  cash  in  on  the  ever  increasing 
demand — and  willingness  to  pay — for  better  and  more  health  care  services. 

Since  these  hearings  began  earlier  this  year,  750  complaints  have  been  reviewed 
by  the  Committee  and  400  of  these  have  been  forwarded  to  the  Office  of  Inspector 
General  for  investigation  of  potential  fraud.  The  possible  rip-offs  in  these  cases 
amount  to  hundreds  of  millions  of  dollars. 

In  total,  the  loss  of  the  taxpayers  each  year  from  all  Medicare  and  Medicaid  fraud 
easily  runs  into  the  billions  of  dollars. 

The  increase  in  Medicare  and  Medicaid  fraud  is  perhaps  to  be  expected  in  a 
health  system  where  annual  cost  increases  of  12%,  13%  or  14%  have  become  the 
norm  rather  than  the  exception.  The  incentive  for  fraud  is  there  because  more  and 
more  money  is  there  every  year. 

From  1980  through  1990,  this  nation's  economy — as  measured  by  the  gross  nation- 
al product  (or  GNP) — doulDled.  However,  expenditures  on  federal  health  care  pro- 
grams— primarily  Medicare  for  the  elderly  and  Medicaid  for  the  poor — tripled. 

And  in  fiscal  year  1992,  which  starts  October  1st,  it  is  estimated  that  the  federal 
government  vsall  spend  S117  billion  on  Medicare,  $60  billion  on  Medicaid,  and  over 
$20  billion  on  health  research  and  grants. 

Rooting  out  the  fraud  in  the  federal  health  programs  is  one  of  the  first  steps  we 
can  take  to  hold  down  skyrocketing  cost  increases. 
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The  occurrence  of  fraud  in  health  care  programs,  however,  is  more  than  an  issue 
of  money.  We  simply  cannot  tolerate  preying  on  the  sick  and  the  elderly  for  person- 
al profit.  But  that  is  exactly  what  unscrupulous  companies  and  individuals  have 
done. 

These  companies  have  made  extraordinary  profits,  often  simply  by  setting  up 
shell  subsidiaries  in  several  states  and  exploiting  differences  in  reimbursement 
rates  by  the  insurance  carriers  that  process  claims  for  Medicare. 

In  one  case,  the  Budget  Committee  took  testimony  from  a  former  salesman  that 
said  his  company  would  run  its  Medicare  claims  for  "wound  care  kits"  through  the 
Medicare  carrier  in  Pennsylvania  because  the  company  could  claim  $30  per  kit 
rather  than  the  $3  that  they  actually  cost.  In  fact,  the  company  submitted  enough  of 
those  inflated  claims  to  net  profits  of  over  $1  million  per  month. 

We  will  discuss  this  case  in  more  detail  during  the  first  presentation,  but  I  will 
add  now  that  the  salesman  testified  that  there  are  15  to  20  other  companies  just 
like  that  one  operating  in  every  state  in  the  country. 

These  unethical  medical  supply  houses  would  process  the  inflated  Medicare 
claims  through  a  "third  party"  subsidiary.  After  a  few  months,  the  operators  would 
simply  discontinue  using  one  shall  subsidiary  and  start  using  another.  That  is  how 
they  avoid  being  discovered. 

You  will  hear  several  phrases  this  morning  describing  the  types  of  fraud  the  Com- 
mittee has  uncovered:  unbundling,  third  party  billing,  forum  shopping,  parameter 
billing,  provider  number  switching,  kickbacks,  double  dipping  and  falsification  of 
certificates  of  medical  necessity. 

The  scams  uncovered  by  the  Committee  have  used  these  techniques  individually 
or  in  combination  to  rip-off  the  Medicare  program. 

Durable  medical  equipment  and  medical  supplies  are  the  target  for  these  scams 
because  anyone  can  get  into  these  businesses  without  the  requirement  of  medical 
training,  and  the  price  and  usage  of  these  products  is  the  least-regulated  of  any  por- 
tion of  the  health  care  programs. 

Certainly,  the  vast  majority  of  medical  equipment  suppliers  are  honest.  But  there 
are  bad  apples  in  the  barrel,  and  sometimes  the  bad  apples  are  hard  to  spot. 

While  preying  on  the  sick  and  the  elderly,  these  operators  put  on  a  good  front. 
They  make  their  way  into  nursing  homes  and  hospitals  with  deals  that  are  often  too 
good  to  refuse. 

They  entice  the  medical  facilities  into  doing  business  with  discounts  on  expensive 
equipment  or  relief  from  burdensome  paperwork.  They  promise,  "Does  your  busi- 
ness with  us,  and  we  will  file  all  the  claims  with  Medicare.  You'll  save  all  kinds  of 
time  and  money  on  the  paperwork  alone.  In  addition,  we'll  maintain  a  standing 
order  so  you  always  have  all  the  supplies  on  hand  that  you  need." 

A  deal  like  that  sounds  innocent  enough.  Right?  Everybody  is  tired  of  paperwork. 
But  soon  this  outside  supplier  is  charging  Medicare  3  or  4  or  5  times  the  amount  for 
standard  items  as  the  old  local  supplier  was  charging  before.  In  addition,  the  new 
company  is  flooding  the  nursing  home  with  supplies  that  may  never  be  used. 

The  biggest  loser  in  these  scams  is  the  taxpayer.  Local  medical  suppliers  also  lose 
because  these  interstate  scoundrels  come  in  and  take  away  the  local  markets. 

Has  the  government  been  doing  enough  to  try  to  stop  these  schemes?  No. 

In  some  cases,  these  operators  claim  that  what  they  do  is  completely  within  the 
regulations  of  federal  health  programs.  Medicare  has  had  no  prohibition  against 
"unbundling"  a  product  like  a  would  care  kit  and  submitting  separate,  inflated  bills 
to  Medicare  for  each  item  in  the  kit.  Medicare  has  had  no  restrictions  against 
"forum  shopping,"  in  which  a  supply  house  goes  from  carrier  to  carrier  to  sneak 
through  the  highest  possible  claim. 

Likewise,  Medicare  does  absolutely  no  screening  when  it  hands  out  a  provider 
number,  which  is  what  allows  a  business  to  file  Medicare  claims.  In  effect,  the  pro- 
vider number  is  the  company's  license  to  steal  and  was  given  to  them  no  questions 
asked. 

And  it  was  only  last  year  that  many  of  the  larger  durable  medical  equipment 
items  were  put  on  a  standardized  national  rate  scale. 

Is  this  somebody  else's  problem?  Is  it  only  occurring  in  places  like  Csdifornia  and 
New  York?  Unfortunately  not. 

We  will  be  taking  testimony  today  on  two  cases  that  have  occurred  right  here  in 
North  Dakota.  Kayleen  Drissell,  the  Regional  Inspector  General  for  the  Department 
of  Health  and  Human  Services,  will  discuss  a  case  invohdng  a  Texas-based  company 
that  was  charging  Medicare  for  much  more  expensive  items  like  catheters  when,  in 
fact,  what  was  being  delivered  to  nursing  homes  were  much  cheaper  items.  The 
company  was  just  starting  to  do  business  in  North  Dakota  and  was  caught  when  the 
Medicare  carrier  in  our  state  became  suspicious. 
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We  will  also  hear  about  the  case  of  a  Minnesota  company  that  bilked  elderly 
North  Dakotans  out  of  $1700  for  power  lift  chairs.  The  chairs  didn't  work,  nor  did 
Medicare  reimburse  them  for  the  full  cost  of  the  chairs  as  the  company  had  prom- 
ised. The  testimony  on  this  case  will  come  from  North  Dakota  Attorney  General 
Nick  Spaeth  and  David  Huey,  Counsel  for  the  Consumer  Fraud  Section. 

Because  this  is  an  official  U.S.  Senate  hearing,  I  must  ask  members  of  the  public 
to  hold  their  comments  and  questions  until  the  public  comment  period  at  the  end  of 
the  hearing.  I  will  do  my  best  during  that  period  to  hear  from  everyone  that  would 
like  to  comment  on  this  topic. 

I  also  have  several  members  of  my  staff  here  this  morning.  If  you  have  a  case  of 
potential  fraud  of  abuse  that  you  would  like  me  to  follow  up  on,  but  do  not  want  to 
talk  about  it  publicly  during  the  comment  period,  a  member  of  my  staff  can  assist 
you  individually. 

The  first  presentation  today  is  from  John  Wagster.  John  has  been  leading  our  na- 
tional investigations  and  will  discuss  the  interim  report  just  released  by  the  Com- 
mittee. 

Senator  Conrad.  Again  our  first  presentation  today  is  from  John 
Wagster,  who  has  been  leading  this  national  investigation  and  who 
will  give  us  the  results  of  the  report  that  is  now  been  completed  by 
the  Senate  Budget  Committee. 

John,  welcome  to  North  Dakota.  It  is  very  good  to  have  you  here. 

STATEMENT  OF  JOHN  WAGSTER,  SENIOR  ANALYST,  U.S.  SENATE 
BUDGET  COMMITTEE 

Mr.  Wagster.  Thank  you.  Senator.  It  is  much  warmer  than  I  an- 
ticipated. 

Senator  Conrad.  I  do  not  know  what  you  were  anticipating,  but  I 
thought  it  was  a  little  nippy  this  morning.  Again,  we  are  pleased  to 
have  you  here.  Please  proceed. 

Mr.  Wagster.  Thank  you  very  much.  Senator  Conrad.  And 
thank  you  for  offering  me  the  opportunity  to  present  the  Senate 
Budget  Committee's  Interim  Report  on  Waste  and  Abuse  in  Medi- 
care Reimbursement  for  Durable  Medical  Equipment  and  Supplies. 
The  committee's  report,  assembled  by  the  order  of  its  Chairman, 
Senator  Jim  Sasser,  is  the  result  of  7  months  of  investigative  fact 
finding,  and  it  culminated  in  the  introduction  last  week  of  legisla- 
tion by  Chairman  Sasser  the  Chairman  of  today's  hearing.  Senator 
Conrad,  the  Budget  Committee's  Ranking  Member,  Senator  Do- 
menici,  and  Senator  Grassley  of  Iowa. 

The  committee's  investigation  was  sparked  by  an  article  in  the 
Tennessean.  That  is  Nashville,  Tennessee's  morning  newspaper, 
about  a  third  party  billing  company  that  had  inflated  the  claims  of 
one  of  its  supplier  clients  by  more  than  1000  percent.  Upon  reading 
the  article  in  the  Tennessean,  Chairman  Sasser  immediately  re- 
quested that  staff  look  into  this  matter  to  test  the  allegations  made 
by  the  paper. 

I,  and  the  Budget  Committee's  chief  medicare  expert,  Kathy 
Deighan,  viewed  this  case  somewhat  skeptically  because  the  types 
of  abuse  that  were  attributed  to  the  third  party  biller  in  the  article 
were  fairly  commonplace.  We  felt  that  even  if  they  had  taken  place 
as  reported,  they  could  not  possibly  have  been  so  widespread  be- 
cause they  were  so  obvious  and  so  easy  to  detect.  We  really  could 
not  have  been  more  wrong. 

Over  the  last  7  months  the  committee  has  learned  that  even 
though  the  abuses  reported  in  the  paper  and  many  others  that  we 
would  eventually  become  familiar  with,  were  obvious  and  easy  to 
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detect.  They  were  nevertheless  commonplace  among  some  durable 
medical  equipment  suppliers  around  the  country.  We  were  even 
more  surprised  to  learn  that  while  most  of  the  abuses  were  clearly 
unethical  and  contrary  to  the  intent  of  the  law,  they  were  carried 
out  by  exploiting  loopholes  in  the  law  and  were  therefore  unfortu- 
nately still  quite  legal. 

Even  suppliers  who  are  otherwise  highly  ethical  and  upstanding 
business  people  were  forced  into  a  position  of  exploiting  loopholes 
in  the  law  in  order  to  maximize  their  medicare  billing  profits  or 
else  they  would  lose  the  patients  they  had  to  other  companies  who 
were  carrying  on  such  abuses.  Reimbursement  for  durable  medical 
equipment  and  supplies  accounts  for  a  relatively  small  amount  of 
the  total  medicare  pie,  about  3  percent. 

I  believe  one  reason  this  particular  area  is  so  fraught  with  abuse 
is  because  most  of  the  Health  Care  Financing  Administration's  and 
the  Inspector  General's  and  even  Congress'  oversight  efforts  are 
centered  around  the  areas  of  medicare  that  costs  the  most  money, 
that  is,  hospital  reimbursement  and  physician  reimbursement.  Of 
course,  that  is  no  excuse. 

Three  percent  of  $117  billion,  that  is  the  total  cost  of  medicare, 
as  you  can  see  on  the  chart  behind  you,  is  still  a  whole  lot  of 
money.  And  a  continued  lack  of  oversight  in  this  area  of  reimburse- 
ment has  resulted  in  some  of  the  most  wasteful  Government  ex- 
penditures since  the  days  of  $800  toilet  seats  at  the  Pentagon. 

I  would  like  to  give  you  this  morning  a  brief  overview  of  the  find- 
ings of  the  committee's  investigation.  But  before  I  talk  about  specif- 
ic abuses,  it  is  worth  noting  that  our  investigation  and  the  activity 
it  has  uncovered  have  given  DME  and  supply  dealers  quite  a  bad 
name.  While  certainly  some  segments  of  the  industry  deserve  much 
notoriety  that  they  have  brought  along  themselves,  I  would  like  to 
reiterate  what  Senator  Conrad  said  at  the  outset.  It  is  my  firm 
belief  that  the  great  majority  of  operators  are  ethical  business 
people  offering  a  good  product  at  a  quality  price. 

Medical  equipment  and  supply  dealers  provide  a  crucial  and  in- 
dispensible  service  to  medicare  beneficiaries.  Frankly,  we  just  could 
not  get  along  without  them.  Even  where  questionable  practices 
have  leaked  into  the  operations  of  otherwise  ethical  companies  and 
suppliers,  our  investigation  is  revealing  that  many  suppliers  upon 
learning  through  the  publicity  that  our  hearings  have  received 
that  they  may  be  involved  in  unethical  or  illegal  practices,  are 
abandoning  those  practices  as  quickly  as  possible.  I  feel  that  such  a 
self-policing  effort  of  good  faith  speaks  well  for  the  industry. 

I  should  also  mention  that  the  national  representatives  of  several 
medical  supply  companies  and  medical  supplier  interest  groups 
have  been  very  cooperative  and  beneficial  to  the  Budget  Commit- 
tee's inquiry  from  the  outset.  The  Inspector  General,  who  you  will 
hear  from  later  and  also  the  Department  of  Health  and  Human 
Services  Branch  that  handles  medicare,  the  Health  Care  Financing 
Administration,  have  also  been  very  cooperative  and  we  have  had  a 
very  good  back  and  forth  between  our  committee's  operations  and 
theirs.  Frankly,  that  is  not  always  the  case  in  Washington  and  it 
helps  cut  through  the  bureaucratic  red  tape  that  you  generally  run 
into  in  investigations  of  this  sort.  And  I  thank  both  of  them  for 
their  cooperation. 
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Now  I  will  talk  a  little  bit  more  about  some  of  the  specific  exam- 
ples of  abuse  that  were  uncovered  by  our  investigation.  Please  feel 
free  to  stop  me,  Senator,  at  any  point  if  you  would  like  for  me  to 
clarify  a  point  or  if  you  have  any  questions.  One  of  the  main  rea- 
sons, I  believe,  that  durable  medical  equipment  and  supply  area  of 
medicare  has  become  so  fraught  with  abuse  is  because  the  abuse 
itself  does  not  really  hurt  anybody.  The  beneficiaries  are  not  hurt. 
It  does  not  take  money  out  of  their  pocket.  In  fact,  that  is  the  way 
it  works;  the  beneficiaries  are  not  punished.  They  do  not  have  to 
pay  for  anything.  It  is  medicare  that  pays.  The  suppliers  are  not 
hurt  because  they  get  bigger  and  better  profits.  The  carriers  are 
not  hurt  because  it  bumps  up  their  claims  and  volume  and  allows 
them  to  renegotiate  their  contracts  at  a  higher  claim  volume  for  an 
even  higher  amount. 

The  only  thing  that  is  hurt  is  the  Medicare  Trust  Fund  and  it  is 
paying  out  literally  hundreds  of  millions  of  dollars  in  extra  money 
because  of  these  abuses.  The  abuses  can  be  carried  out  by  suppliers 
or  third  party  billers.  And  a  quick  definition  of  a  third  party  biller 
as  I  am  using  the  term  is  someone  who  essentially  buys  the  ac- 
counts receivable  of  a  supply  company  or  of  a  nursing  home  and 
does  the  billing  for  them. 

The  beneficiaries  who  receive  these  services  can  be  homebound 
or  in  nursing  homes  or  anybody  who  receives  a  Part  B  service  from 
medicare.  Anybody  who  is  eligible  for  that  Part  B  billing,  and  it  is 
not  everybody:  it  is  people  who  have  been  subject  to  certain  medi- 
cal procedures  or  as  follow-up  to  surgical  procedures,  et  cetera,  that 
are  eligible  for  these  billings;  can  be  used  by  a  third  party  biller  or 
an  unethical  supplier  to  maximize  their  medicare  profits.  In  these 
billings,  the  unethical  activity  can  be  done  with  or  without  the 
knowledge  of  the  person  on  whose  behalf  the  billing  is  being  done. 
Or  if  the  person  is  in  a  nursing  home,  the  nursing  home  may  well 
not  even  know  that  the  billings  are  being  inflated. 

The  first  type  of  abuse  I  am  going  to  talk  about  is  forum  shop- 
ping. Forum  shopping  is  the  practice  of  billing  for  goods  in  the 
region  which  is  most  profitable  for  them.  Medicare  is  composed  of 
57  different  carriers.  And  carriers  are  paying  agents  in  various  re- 
gions of  the  country  that  reimburse  for  medicare  claims.  There  are 
34  carriers  that  reimburse  for  durable  medical  equipment  claims 
and  of  those  34,  no  matter  where  you  are  in  the  United  States  if 
you  have  a  claim  for  durable  medical  equipment,  it  is  reimbursed 
by  one  of  those  34  carriers.  Each  carrier  is  responsible  for  setting 
their  own  utilization  policy  guidelines  and  their  own  amounts  of  re- 
imbursement. The  amounts  of  reimbursement  are  based  on  histori- 
cal charges  for  durable  medical  equipment  and  supplies,  within  cer- 
tain limits. 

Medicare,  for  example.  Part  A  payments  and  hospital  payments, 
are  reimbursed  under  DRGs,  diagnostic  related  groups.  The  pay- 
ment amounts  are  set  for  every  procedure.  So  if  you  bill  for  a  pro- 
cedure, you  get  that  amount.  It  is  the  same  nationwide  with  slight 
variations  for  a  difference  in  the  local  wage  index.  Our  durable 
medical  equipment  items  are  based  on  the  historical  charges  of 
each  of  the  34  carriers.  To  simplify  the  formula,  it  is  the  charges 
over  a  3-year  average. 
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We  found  this  can  lead  to  great  inequities  in  payment.  So  in  New 
York,  for  example,  an  item  can  be  reimbursed  for  $10  and  in  North 
Dakota,  it  can  be  reimbursed  for  $2.  It  can  be  the  exact  same  item 
and  it  can  cost  the  exact  same  to  manufacture,  but  that  does  not 
matter.  A  carrier's  charges  are  based  on  the  historical  charges  that 
are  set  by  the  carrier.  That  is  one  area  of  abuse. 

Senator  Conrad.  John,  we  have  an  example  here  that  is  really  a 
good  example.  This  is  a  wheelchair  cushion.  It  costs  $50  in  North 
Dakota.  That  is  what  you  would  get  reimbursed  in  North  Dakota, 
$50.  We  have  found  as  part  of  this  investigation  in  another  State, 
they  will  reimburse  for  five  times  that  amount  for  this  very  same 
cushion,  $250.  So  you  can  see  if  you  are  taking  over  the  accounts 
receivable  of  one  of  these  operations,  where  are  you  going  to  bill 
for  this  cushion?  You  do  not  have  to  bill  in  the  State  where  the 
patient  received  it.  If  you  have  got  an  operation  in  the  State  that 
gives  a  higher  level  of  reimbursement,  you  can  present  the  bill  to 
medicare  there.  So  this  $50  cushion  all  of  a  sudden  becomes  $250  to 
the  taxpayers. 

Mr.  Wagster.  That  is  exactly  right.  Senator,  and  an  even  more 
egregious  example  of  that,  the  wound  care  kit  that  you  just  pre- 
sented is  only  reimbursable  to  my  knowledge  in  two  or  three 
States.  So  in  47  States,  you  cannot  get  reimbursed  for  that.  In 
North  Dakota,  you  cannot  bill  for  a  wound  care  kit  and  get  reim- 
bursement. In  some  other  States  you  get  reimbursed  $8  to  $10,  and 
in  Pennsylvania,  you  get  reimbursed  $30  for  the  exact  same  kit.  So 
that  is  an  example  of  the  type  of  forum  shopping  that  I  am  talking 
about  here. 

Senator  Conrad.  So  John,  just  to  follow  through,  how  would  it 
actually  work?  If  somebody  were  unscrupulous  and  wanted  to  take 
advantage  of  this  enormous  difference  in  reimbursement  rate  for 
exactly  the  same  item,  what  would  they  do? 

Mr.  Wagster.  All  a  company  has  to  do  to  bill  in  a  region  is  have 
an  office  located  within  that  region. 

Senator  Conrad.  What  constitutes  an  office? 

Mr.  Wagster.  That  is  a  good  question  and  that  is  one  of  the 
things  we  are  trying  to  get  to  the  bottom  of.  We  have  seen  third 
party  billing  companies  whose  office  consist  of  a  telephone  and  a 
fax  machine  in  the  residence  of  the  owner  of  the  company.  And 
those  companies  with  nothing  more  than  a  telephone  and  a  fax  ma- 
chine are  making  tens  of  millions  of  dollars  a  year  playing  the 
middle  man  for  just  this  type  of  item. 

So  if  you  are  in  North  Dakota  and  you  are  billing  for  a  wound 
care  kit  or  you  would  like  to  bill  for  a  wound  care  kit,  you  cannot 
do  that  in  North  Dakota,  because  North  Dakota  will  not  reimburse 
for  it.  So  you  will  go  and  set  up  an  office  or  more  than  likely  you 
will  go  to  a  third  party  biller  that  is  already  located  in  Pennsylva- 
nia. You  say,  I  want  to  bill  for  wound  care  kits,  because  I  cannot 
get  them  in  North  Dakota.  They  will  say  fine.  You  send  us  your 
bill  by  fax  machine;  we  will  take  care  of  it.  And  they  will  do  the 
billing  for  you.  They  will  have  the  supplier  send  you  the  item.  Or  if 
they  are  a  supplier,  they  will  send  you  the  item  themselves  and 
they  will  keep  the  profits  and  you  get  your  item  that  you  could  not 
otherwise  get. 
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Senator  Conrad.  If  this  were  going  out  of  North  Dakota,  what 
would  the  person  in  North  Dakota  get  that  was  sending  the  bilHng? 
They  would  get  the  traditional  amount  and  the  third  party  biller 
would  keep  the  difference  between  the  $30  and  say  $8  that  would 
be  a  more  standard  charge  for  this? 

Mr.  Wagster.  That  would  depend  on  who  is  doing  the  billing. 
Generally  speaking,  they  should  get  nothing.  If  you  are  in  a  nurs- 
ing home  and  the  nursing  home  wants  you  to  have  a  wound  care 
kit,  feels  that  you  need  it  and  they  bill  for  it,  all  they  would  get  is 
the  kit  that  they  bill  for.  They  do  not  receive  any  profit.  They 
should  not  receive  any  profit.  And  I  will  get  into  it  a  little  bit  later 
when  I  talk  about  kickbacks.  I  will  tell  you  what  is  really  happen- 
ing in  a  number  of  cases  where,  in  fact,  they  are  getting  a  kickback 
from  the  third  party  biller  in  Pennsylvania  or  wherever  the  third 
party  biller  is  located  is  doing  the  business  for  them. 

The  point  of  sale  policy  is  what  you  referred  to  earlier  which  dic- 
tates where  a  supplier  must  bill  for  an  item.  There  are  two  policies. 
''One  is  point  of  sale"  and  the  other  is  ''beneficiary  address".  The 
current  policy  says  that  under  point  of  sale,  the  billing  should  be 
done  wherever  the  sale  takes  place.  But  under  law,  regrettably,  a 
supplier  can  arrange  for  the  sale  to  take  place  where  the  most  fa- 
vorable billing  is  made  to  medicare.  So  to  carry  on  your  example,  if 
you  are  billing  a  wound  care  kit  in  Pennsylvania,  the  sale  is 
deemed  to  take  place  in  Pennsylvania  because  that  is  where  the 
billing  is  done,  and  that  is  where  the  company  that  is  doing  the 
billing  is  located. 

Senator  Conrad.  It  has  nothing  to  do  with  where  the  patient  is? 

Mr.  Wagster.  That  is  right.  It  has  nothing  to  do  with  where  the 
patient  is.  The  way  this  policy  came  to  be  established  is  that  origi- 
nally when  Medicare  was  set  up,  it  was  thought  that  the  best  place 
to  do  billing  is  where  the  patient  lives.  It  is  where  the  supply  is 
going  to  be  used.  But  there  are  a  number  of  large  companies  locat- 
ed about  the  States  that  sell  in  many  areas.  If  you  made  the  proper 
place  of  billing  the  beneficiary's  address,  then  the  sales  people  who 
travel  in  say  10  States,  would  have  to  bill  in  each  of  those  States 
and  it  would  become  quite  a  red  tape  headache  for  them.  So  they 
were  allowed  to  bill  back  to  their  home  company  which  is  the  loca- 
tion of  the  company. 

Now  years  later,  after  that  policy  became  accepted,  some  third 
party  billers  have  learned  that  there  is  a  loophole  so  they  can  es- 
tablish their  company  in  any  particular  forum  where  they  want  to 
be  reimbursed  and  they  can  legally  bill  there.  And  it  is  entirely 
legal. 

Senator  Conrad.  So  for  example,  if  we  follow  this  through,  let  us 
say  in  Pennsylvania  they  will  reimburse  for  three  of  these  a  day  at 
$30  a  piece.  In  North  Dakota,  they  will  not  reimburse  at  all,  so  if 
they  just  flush  all  of  the  requests  for  reimbursement  through  a 
Pennsylvania  operation  which  may  only  be  a  room  in  somebody's 
home  with  a  fax  machine  and  a  telephone,  they  get  the  full  reim- 
bursement there.  And  a  company  that  is  a  third  party  biller  that  is 
operating  nationwide,  maybe  they  find  that  they  get  $250  in  an- 
other State  for  this  item  that  is  $50  in  North  Dakota,  so  the  third 
party  biller  runs  the  billing  through  the  State  that  has  the  highest 
reimbursement. 
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Mr.  Wagster.  That  is  right.  It  has  become  so  standardized  now 
among  unethical  providers,  and  again,  not  everybody  is  unethical. 
For  those  who  are,  I  have  seen  actual  menus  listing  where  certain 
items  receive  the  highest  rate  of  reimbursement.  For  example,  if  I 
am  a  supplier  that  supplies  catheters  and  wound  care  kits  and  tra- 
cheostomy supplies,  I  will  have  a  menu  that  says,  wound  care  kits, 
the  highest  reimbursement  is  in  Pennsylvania,  so  I  will  bill  there. 
For  catheters,  if  the  highest  reimbursement  is  in  Minnesota  or 
Michigan,  you  bill  for  all  catheters  in  Minnesota  or  Michigan.  If 
for  tracheostomy  supplies,  the  highest  reimbursement  is  in  Florida, 
you  bill  all  your  tracheostomy  supplies  in  Florida.  And  it  is  that 
complex  a  system  where  people  can  just  go  buy  and  they  bill  in  the 
forum  which  is  most  profitable  for  the  item  that  they  are  billing. 

Senator  Conrad.  John,  does  not  the  question  leap  out  of  this  that 
these  States  who  have  the  highest  level  of  reimbursement,  would 
they  not  start  to  detect  that  they  are  getting  an  awful  lot  of  claims 
for,  in  the  case  of  Pennsylvania,  wound  care  kits  and  States  that 
have  high  levels  of  reimbursement  for  something  like  the  wheel- 
chair pad,  would  they  not  start  to  sense  that  there  must  be  some- 
thing wrong? 

Mr.  Wagster.  Certainly,  Senator,  they  would.  And  again,  that  is 
another  part  of  the  problem.  We  have  been  told  of  carriers  who 
even  tacitly  encourage  the  type  of  forum  shopping  that  we  hear 
about  because  there  are  certain  key  indicators  that  HCFA,  the 
Health  Care  Financing  Administration,  looks  for  in  a  carrier  per- 
formance. And  a  specific  example  of  that  would  be  electronic 
claims.  HCFA  requires  each  of  their  carriers  by  1992  to  have  a  cer- 
tain percentage  of  their  claims  billed  electronically  because  it  is 
more  efficient;  it  saves  money;  and  it  saves  time;  and  the  benefici- 
ary gets  the  items  quicker. 

Since  more  durable  medical  equipment  and  supply  companies 
bill  electronically,  at  least  the  large  ones  that  do  multi-State  oper- 
ations, their  claims  are  very  valued  by  carriers.  Because  if  you 
have  somebody  who  is  filing  a  million  claims  a  year  and  they  are 
all  done  electronically,  it  is  no  work  for  you.  It  is  in  a  computer. 
All  you  have  to  do  is  punch  the  right  buttons  and  make  sure  that 
the  claims  go  through  and  occasionally  red  flag  a  claim  that  might 
look  suspicious  and  check  it  out.  But  it  is  very  little  work  for  the 
carrier  and  the  Health  Care  Financing  Administration  looks  at 
that  carrier  and  says  wow,  this  guy  has  got  high  electronic  billing 
claims  volume.  That  is  a  big  plus  for  him.  His  performance  rating 
is  likely  to  be  higher. 

I  realize  that  this  reeks  of  systemic  abuse  that  even  gets  into  the 
carrier  system,  but  I  believe  that  in  some  cases  that  is  the  way  it  is 
working. 

The  final  note  I  would  make  about  forum  shopping  is  that  when 
somebody  bills  different  supplies  to  different  carriers,  it  is  virtually 
impossible  for  HFCA  or  the  Inspector  General  or  investigators  like 
myself  to  track.  If  I  am  billing  for  one  patient  and  I  am  billing  in 
10  different  regions  for  that  one  patient,  a  person  would  literally 
have  to  have  hundreds  of  millions  of  claims  and  go  through  each 
one,  one  at  time,  to  figure  out  where  all  the  billings  came  from  and 
where  they  went. 
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The  second  aspect  of  abuse  I  would  like  to  talk  about  is  provider 
numbers.  Every  supplier  must  have  a  provider  number  to  do  busi- 
ness with  medicare.  It  identifies  the  supplier  by  its  name,  address, 
et  cetera  and  the  type  of  work  that  they  do  and  the  type  of  medi- 
care billing  they  do.  Regrettably  the  Health  Care  Financing  Ad- 
ministration has  very  little  control  over  who  qualifies  for  or  re- 
ceives a  provider  number.  There  are  no  standards  set  up. 

You  or  I  could  call  in  today  and  likely  have  a  provider  number  in 
a  few  days  without  any  background  check,  without  any  expertise, 
without  any  checks  on  whether  we  have  been  involved  in  health 
care  fraud  in  this  State  or  any  other  State;  we  could  get  a  provider 
number  virtually  right  away.  Provider  numbers  and  the  tracing  of 
provider  numbers  are  one  of  HCFA's  best  weapons  against  medi- 
care fraud.  Regrettably  since  provider  numbers  are  so  easy  to  get, 
one  company  can  have  one  provider  number  or  they  can  have  10 
provider  numbers  or  they  can  have  20  provider  numbers  and 
nobody  knows. 

So  if  I  am  a  company  that  is  billing  an  item,  if  I  want  to  double 
bill  a  wound  care  kit  to  follow  out  on  that  example,  and  I  want  to 
bill  twice  the  amount  that  I  am  allowed  to  bill,  if  I  use  two  differ- 
ent provider  numbers,  there  is  virtually  no  way  that  I  can  be 
caught.  If  I  bill  one  provider  number  in  Michigan  and  one  provider 
number  in  New  York  for  the  same  item,  there  is  no  cooperation  re- 
quired between  the  carriers  in  New  York  and  in  Michigan,  so  I  can 
get  away  with  it.  That  is  clearly  wrong;  it  is  clearly  unethical;  it  is 
clearly  illegal,  but  there  is  just  very  little  in  place  to  stop  it. 

Senator  Conrad.  John,  I  hope  we  have  nobody  unethical  in  the 
audience  here  today  because  we  are  really  kind  of  giving  them  the 
crook  book. 

Mr.  Wagster.  That  is  right  and  you  may  recall.  Senator,  at  our 
first  hearing  all  the  Senators  were  asking  themselves,  we  are  in 
the  wrong  business,  and  frankly  we  are.  The  biggest  crime  about 
all  this  abuse  and  I  am  getting  ahead  of  myself  here,  but  one  of  the 
greatest  injustices  is  that  the  supplier  now  who  wants  to  do  busi- 
ness and  do  it  legitimately,  the  mom  and  pop  establishment  that 
might  have  200  or  300  customers  that  come  in,  a  store  front  oper- 
ation, there  is  little  chance  of  long-term  survival  for  that  type  of 
company  under  the  current  playing  conditions. 

They  are  competing  with  the  third  party  billers  that  are  able  to 
offer  inducements,  that  are  able  to  bill  under  separate  forums.  If 
they  do  not  take  advantage  of  various  ways  to  maximize  their  med- 
icare billings,  they  just  cannot  make  it.  And  that  is  too  bad. 

Senator  Conrad.  So  this  kind  of  fraud  is  devastating  the  honest 
operators? 

Mr.  Wagster.  Absolutely. 

Senator  Conrad.  In  the  investigation,  did  you  find  evidence  of 
that? 

Mr.  Wagster.  Yes,  we  had  numerous  examples  of  suppliers  who 
came  to  us.  They  say  things  like:  I  have  had  the  family  owned  busi- 
ness for  20  years.  I  have  been  doing  DME  billing  since  medicare 
has  started,  I  have  been  billing  this  type  of  supply  and  now  I  have 
big  operators  that  are  coming  in  from  States  with  higher  reim- 
bursement rates  than  mine.  I  do  not  want  to  bill  in  those  other 
States  because  I  know  it  is  wrong,  but  I  am  going  to  have  to  unless 
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you  guys  change  the  law  to  eliminate  my  competition,  because  the 
competition  is  putting  me  out  of  business. 

Senator  Conrad.  How  would  they  be  adversely  affected?  The 
other  people  would  be  making  ripoff  profits.  But  what  goes  on  that 
would  hurt  competitively  the  honest  operator? 

Mr.  Wagster.  I  will  skip  over  to  my  section  on  kickbacks  since 
that  keeps  coming  up  and  I  will  explain  a  little  bit.  A  kickback 
from  a  supplier  or  a  third  party  biller  to  a  nursing  home  is  the 
most  common  scenario.  A  kickback  is  any  inducement  to  do  busi- 
ness and  it  is  patently  illegal  under  current  law.  Kickbacks  or  in- 
ducements to  do  business  either  direct  or  indirect  are  illegal.  I  have 
looked  in  this  area  of  medicare  reimbursement  and  it  is  simply  not 
aggressively  enforced. 

Many  nursing  homes  are  unwilling  participants  at  first  when 
they  start  billing  medicare  for  supplies  and  durable  medical  equip- 
ment. Again  to  use  the  example  of  the  wound  care  kit  since  that 
keeps  coming  up,  it  is  reimbursable  at  $30  in  Pennsylvania.  And  if 
you  are  billing  it  from  North  Dakota  and  you  are  a  nursing  home, 
say  you  have  got  10  patients  and  you  want  to  bill  three  per  patient, 
that  would  be  30  kits.  And  as  I  mentioned  earlier,  you  should 
really  as  a  nursing  home  receive  nothing  for  that.  What  you  are 
receiving  is  the  item  you  order. 

But  because  the  profits  can  be  so  good  in  DME,  they  realize  how 
much  money  that  third  party  billers  in  Pennsylvania  are  making 
from  wound  care  kits  that  they  feel  cheated.  That  third  party  biller 
is  doing  nothing  but  taking  my  claim  and  forwarding  it  to  medi- 
care, yet  he  is  keeping  $20  profit.  The  $20  that  is  above  the  $10 
standard  charge.  That  is  not  fair.  I  should  be  getting  some  of  that 
$20. 

Or  the  third  party  biller,  in  order  to  get  the  business  of  a  nursing 
home  in  North  Dakota  will  say,  look  you  are  using  100  wound  care 
kits  a  day  in  your  nursing  home.  You  have  got  200  patients.  For 
everyone  you  bill  through  us,  I  will  give  you  a  dollar.  And  it  does 
not  take  a  real  genius  to  figure  out  that  is  $100  a  day,  365  days  a 
year.  That  is  going  to  add  up.  And  that  is  not  at  all  uncommon. 

It  can  start  out  where  the  nursing  homes  are  unaware  of  the  fact 
that  third  party  billers  are  making  so  much  money,  but  eventually 
they  will  figure  it  out,  either  from  a  patient  who  will  come  in  with 
an  Explanation  Of  Medicare  Benefits  form  that  says,  hey,  I  am  get- 
ting billed  for  10  wound  care  kits.  What  is  a  wound  care  kit?  The 
nursing  homes  says,  well,  we  gave  you  two  or  three  a  day,  but  I  do 
not  know  about  10  and  so  the  nursing  home  will  call  the  third 
party  biller  and  say,  what  is  going  on  here.  We  did  not  order  10 
kits.  And  the  third  party  biller  will  give  them  some  sort  of  line 
that  says,  "well  when  we  order  them,  we  order  them  by  the  dozen 
and  it  is  much  cheaper  for  us  to  order  them  by  a  dozen." 

'*But  I  will  tell  you  what,  if  that  bothers  you,  we  will  just  send 
you  all  10  of  them.  And  here  you  go,  you  can  have  these  and  just 
put  them  in  your  nursing  home  and  you  can  warehouse  them.  You 
can  have  storage  room,  so  whenever  you  need  them,  you  can  use 
them  and  you  just  order  more  whenever  your  supplies  get  low." 
And  the  nursing  home  is  hard  pressed  to  say,  no,  that  is  not  fair 
because  he  is  getting  a  free  service  essentially.  He  is  having  a 
supply  room  in  his  own  nursing  home. 
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Senator  Conrad.  And  that  sounds  as  though  he  is  probably 
saving  the  government  money. 

Mr.  Wagster.  That  is  right.  It  sounds  legitimate.  He  may  or  may 
not  think  that  it  is  illegal.  He  may  or  may  not  have  caught  on  to 
the  scam  at  this  point.  But  he  may  have  a  supply  room  for  wound 
care  kits,  for  catheters,  for  tracheostomy  supplies,  for  sterile  gauze, 
for  any  number  of  things.  And  unfortunately,  that  gives  him  the 
wrong  incentive  to  use  that  equipment  for  non-medicare  patients. 
So  if  he  has  a  nursing  home,  it  services  both  medicare  and  non- 
medicare  patients,  he  has  got  all  these  supplies  which  essentially 
are  free  from  medicare,  because  he  is  not  paying  for  them.  The  pa- 
tient is  not  pajdng  anything  for  them.  The  nursing  home  gives 
them  to  his  medicare  patients.  Fine,  they  receive  better  care.  But 
the  non-medicare  patients  can  get  them  as  well. 

Senator  Conrad.  John,  one  of  the  reasons  we  wanted  to  have  this 
hearing  was  so  people  who  are  operating  nursing  homes  would 
hear  this  story  and  understand  if  somebody  is  making  this  pitch  to 
them  that  this  may  be  part  of  a  much  larger  fraudulent  activity. 
And  that  if  they  have  had  people  make  those  kinds  of  offers  to 
them,  that  if  they  would  report  that  to  us,  it  would  help  us  in  this 
investigation. 

Mr.  Wagster.  That  is  absolutely  correct.  Senator.  And  you  have 
hit  upon  an  important  point;  that  most  people  do  not  recognize 
these  as  unethical  practices  because  they  are  industry-accepted 
almost  nationwide  or  at  least  region- wide  in  some  areas.  And  a 
kickback  is  not  generally  recognizeable — it  would  be  pretty  crass  of 
a  third  party  biller  to  say,  "I  will  give  you  10  bucks  a  patient  or  I 
will  give  you  $50,000  a  year,  if  you  will  let  me  do  all  of  your  bill- 
ing." But  it  goes  on.  And  we  have  actually  seen  cases  of  up  to 
$50,000  a  year  just  to  do  billing  for  certain  Part  B  supplies. 

Senator  Conrad.  I  think  the  thing  we  should  alert  people  to  is  I 
would  guess,  especially  in  a  State  like  ours,  it  would  be  very  unusu- 
al for  anybody  to  offer  a  kickback — I  mean  people  in  this  part  of 
the  country  would  understand  completely  that  is  totally  unethical 
and  wrong.  But  if  a  third  party  biller  makes  this  kind  of  suggestion 
that,  oh,  you  are  not  getting  all  of  what  is  being  billed  for  and  well, 
we  bill  in  additional  amounts;  we  order  in  big  lots  because  that 
saves  money.  And  well,  we  will  send  you  the  full  amount  that  is 
being  billed  for,  and  you  realize  this  has  the  ring  of  something  that 
is  a  little  too  good  to  be  true;  it  probably  is.  Somebody  is  engaged 
in  a  much  larger  ripoff  scheme  here  than  is  apparent. 

And  if  you  will  let  us  know  that  that  kind  of  offer  has  been  made 
or  that  kind  of  practice  is  going  forward,  that  would  help  us  track 
down  people  who  are  engaged  in  the  much  larger  ripoff. 

Mr.  Wagster.  That  is  correct.  Senator,  and  in  addition  to  that, 
often  these  kickbacks  or  inducements  are  disguised  as  fees  for  serv- 
ice which  are  legal.  So  a  third  party  biller  will  say,  well  it  would  be 
unethical  or  wrong  for  me  to  give  you  cash  for  this  service.  I  mean, 
just  for  referring  me  a  patient,  but  since  you  are  going  to  go  out 
and  you  are  going  to  get  that  patient's  identification  number,  and 
you  are  the  one  who  is  going  to  actually  apply  the  gauze  and  ster- 
ile bandages  to  this  patient,  then  you  deserve  an  administrative  fee 
for  doing  that. 
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And  it  is  very  easy  to  convince  someone  who  is  not  familiar  with 
anti-kickback  statutes  that  you  point  out  are  rather  obscure,  it  is 
very  easy  to  convince  them  that  they  are  not  

Senator  Conrad.  Doing  anything  wrong. 

Mr.  Wagster.  That  is  right. 

The  next  item  that  I  want  to  talk  about  is  unbundling  which  the 
Senator  alluded  to  in  his  opening  comments.  It  is  billing  for  the 
component  parts  of  an  item,  rather  than  billing  for  the  entire  item 
in  one  piece.  And  the  example  that  we  like  to  use  is  buying  a  Chev- 
rolet. If  you  went  to  an  auto  parts  store  and  to  various  garages 
around  town  and  bought  the  parts  for  a  regular  Chevrolet  one  at  a 
time,  you  could  probably  pay  $100,000  for  it.  But  you  go  to  a  car 
dealership,  you  are  going  to  pay  $10,000  or  $15,000  as  you  should. 

The  reason  this  is  possible  is  because  the  Health  Care  Financing 
Administration  establishes  codes  for  every  item  that  is  billable 
under  durable  medical  equipment  and  supplies.  Each  item  has  a 
code,  but  the  items  are  always  changing.  They  are  updating.  This 
wound  care  kit  has  seven  or  eight  items.  Last  year's  wound  care  kit 
might  have  had  four  or  five  items.  This  one  is  a  little  bit  better  and 
every  time  an  item  varies  slightly  from  an  existing  item,  it  gets  a 
new  code.  But  the  codes  are  outdated  and  they  are  not  often  updat- 
ed by  the  Health  Care  Administration  or  by  the  regional  carriers 
that  are  making  payments. 

So  for  an  example,  if  I  wanted  to  unbundle  this  wound  care  kit,  I 
might  find  in  the  HCFA  code  book,  a  code  for  5  or  6  years  ago  for  a 
rubber  glove  or  a  pair  of  scissors  or  a  sterile  gauze  pad  or  an  iodine 
tincture  or  each  one  of  those.  And  I  could  bill  for  each  one  of  those 
wound  care  items  separately.  And  obviously,  it  is  going  to  cost  med- 
icare a  little  bit  more  and  it  is  going  to  cost  me  a  little  bit  more  to 
do  so.  Again,  the  patient  is  not  affected,  because  the  patient  is  get- 
ting the  same  thing  that  they  would  get,  no  matter  how  you  billed 
for  it.  And  again,  the  patient  probably  is  not  even  going  to  know 
that  it  is  being  done.  But  it  is  the  Medicare  Trust  Fund  

Senator  Conrad.  How  would  the  patient  find  out? 

Mr.  Wagster.  The  only  way  that  most  of  these  abuses  are  ever 
detected  is  through  what  we  call  a  EOMB,  an  Explanation  Of  Medi- 
care Benefits  form.  That  is  a  form  that  the  medicare  carrier  of 
every  region  sends  to  the  beneficiary  every  time  a  payment  is 
made,  or  monthly,  if  payments  are  regularly  made.  The  EOMB  ex- 
plains exactly  what  procedures  or  what  devices  have  been  billed  for 
and  how  much  the  supplier  asks  and  how  much  they  charged  and 
how  much  medicare  pays.  Medicare  typically  pays  80  percent  for 
these  supplies  and  the  beneficiary  is  responsible  for  the  remaining 
20  percent. 

The  explanation  of  medicare  benefits  is  not  a  bill  generally 
speaking.  So  when  the  patient  gets  an  Explanation  Of  Medicare 
Benefits,  all  it  is  telling  is  what  the  supplier  billed,  and  it  should 
list  every  item  that  they  bill  for  the  patient.  Regrettably  a  lot  of 
suppliers  are  getting  away  with  murder  because  patients,  since 
they  know  they  do  not  have  to  pay  a  bill  and  there  is  no  charge  to 
them,  do  not  really  care  what  is  billed.  A  lot  of  them  do  not  even 
look  at  their  explanation  of  benefits. 

Senator  Conrad.  I  have  an  example  of  one  here.  This  is  one  that 
was  going  to  the  woman  who  had  been  in  the  nursing  home  in 
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Florida  and  was  being  billed  for  doctors'  payments,  doctors'  visits, 
of  course  that  were  never  made.  The  doctor  was  in  Florida,  the 
woman  was  here.  And  it  says  right  at  the  top.  It  says,  "Your  expla- 
nation of  the  medicare  benefits.  Read  this  notice  carefully  and  keep 
it  for  your  records.  This  is  not  a  bill."  And  of  course,  most  people 
get  that  and  they  do  not  owe  anything  and  so  they  do  not  pay  that 
much  attention  to  it. 

How  could  people  help  us  identify  this  kind  of  fraudulent  activi- 
ty? If  they  would  look  more  closely  at  this  explanation  of  medicare 
benefits  and  see  items  on  there  that  they  never  received  and  that 
their  account  is  being  billed,  would  that  be  of  significant  help  to 
us? 

Mr.  Wagster.  It  would  certainly  be  of  significant  help.  In  the 
hearing  materials  I  notice  that  you  have  an  outstanding  medicare 
packet  that  is  available  for  those  of  you  who  are  not  familiar  with 
the  medicare  system.  That  is  one  of  the  best  ones  I  have  seen  that 
your  office  has  put  together.  As  the  EOMB  points  out  on  the  top, 
they  should  read  it  and  they  should  scrutinize  it.  People  do  not 
scrutinize  health  care  charges  because  they  are  so  trusting  of  doc- 
tors and  billers,  and  I  am  not  saying  that  that  trust  is  misplaced, 
but  in  the  area  of  durable  medical  equipment  and  supply,  at  least 
lately,  there  are  a  whole  lot  of  unethical  operators  out  there,  and  it 
is  going  to  take  a  scrutinizing  public  to  weed  them  out. 

If  every  person  who  looked  at  their  EOMB,  saw  charges  that 
were  not  charged  to  them  and  did  something  about  it — called  the 
Inspector  General,  called  your  office  or  their  congressional  repre- 
sentative's office  or  called  the  Health  Care  Financing  Administra- 
tion, something  would  have  been  done  about  this  a  long  time  ago. 

Senator  Conrad.  Let  me  just  ask  one  other  thing  because  this  is, 
I  think,  a  mystery  to  a  lot  of  people.  People  believe  that  you  do  pay 
20  percent  of  the  bill,  right?  I  mean,  that  is  supposed  to  be  the  way 
it  works. 

Mr.  Wagster.  That  is  correct. 

Senator  Conrad.  How  is  it  that  people  have  their  medicare  bill 
paid  for  and  do  not  have  to  pay  the  20  percent  co-pay?  How  does 
that  work? 

Mr.  Wagster.  You  have  struck  on  yet  another  abuse  of  the 
system  that  is  going  on.  Right  now  it  is  required  every  time  a  medi- 
cal equipment  supplier  bills  for  a  patient,  they  must  require  the  20 
percent  co-payment  of  that  patient.  But  they  can  also  certify  that 
the  patient  is  unable  to  pay  the  20  percent,  and  waive  it.  In  other 
words,  it  is  illegal  for  a  supplier  just  to  say,  do  not  worry  about  the 
20  percent.  The  20  percent  co-payment  is  really  the  only  cost  con- 
tainment measure  built  into  this  area  of  Medicare.  The  beneficiary 
has  to  pay  for  something.  If  they  did  not,  then  they  may  as  well 
just  receive  all  sorts  of  free  supplies  in  the  event  that  they  might 
need  them  one  day. 

But  the  way  that  many  suppliers  waive  the  20  percent  payment 
is  they  will  give  a  patient  a  form.  It  says,  check  the  appropriate 
box.  I  am  unable  to  pay  the  20  percent  copayment.  I  can  pay  the  20 
percent  copayment,  and  here  is  my  check.  And  if  you  are  a  patient 
and  if  you  are  down  and  out  and  you  do  not  have  that  much 
money,  as  most  of  us  do  not,  and  you  receive  that  box,  and  you  are 
not  prompted  to  check  either  one.  Or  he  says,  now  you  just  go 
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ahead  and  waive  your  20  percent,  because  I  am  not  going  to  push 
you.  I  am  a  good  guy.  I  have  been  in  business  with  you  for  a  long 
time.  You  are  going  to  check  it.  And  you  do  not  think  of  yourself  as 
breaking  the  law  when  you  do  that. 

But  that  is  another  step  that  people  can  take  is  accept  their  re- 
sponsibility of  paying  a  20  percent  copayment  when  the  law  re- 
quires it. 

Senator  Conrad.  That  is  a  pretty  tempting  thing,  though,  is  it 
not? 

Mr.  Wagster.  Absolutely. 

Senator  Conrad.  People  say  to  the  person,  you  know,  you  do  not 
have  to  pay  the  20  percent  because  I  am  getting  enough  from  medi- 
care to  cover  it.  So  do  not  worry  about  that  part  of  it.  They  do  not 
even  really  know  that  they  are  doing  something  wrong.  I  mean,  it 
is  made  to  sound  to  them  as  though,  do  not  worry,  I  am  getting 
enough.  I  am  not  going  to  ask  for  the  additional  money  from  you. 
And  that  is  a  pretty  good  tip  off  that  something  is  wrong. 

Mr.  Wagster.  That  is  correct.  And  another  problem  with  the 
EOMB,  it  is  sent  to  either  the  patient  who  is  often  infirm  or  elderly 
or  disabled  and  may  even  be  blind,  but  it  is  sent  to  him.  If  he  is 
incompetent,  then  it  is  sent  to  the  patient's  guardian.  The  further 
away  you  get  from  the  actual  cognizant  patient,  the  less  chance 
that  somebody  is  going  to  scrutinize  the  bill. 

And  as  recently  as  last  week,  we  have  had  people,  even  after  our 
investigations — which  have  been  very  highly  publicized,  particular- 
ly in  the  Southeast — we  had  someone  come  into  Senator  Sasser's 
office  in  Tennessee  who  had  been  billed  $19,000  in  wound  care  kits 
in  the  last  2  months.  When  we  announced  at  the  introduction  of 
our  legislation  to  remedy  these  problems  last  week  in  Chattanooga, 
TN,  I  believe  it  was,  a  woman  came  up  and  her  mother  had  been 
dead  for  6  months  and  they  were  still  billing. 

Senator  Conrad.  Let  me  just  say  that  one  of  the  reasons  publici- 
ty is  very  necessary  if  we  are  going  to  put  a  stop  to  this  is  the  only 
way  we  can  find  out  is  if  people  come  forward.  That  is  the  only 
way  we  are  going  to  learn  of  some  of  these  abuses.  We  know  the 
things  that  are  the  tip  offs,  but  if  nursing  home  operators  that  are 
honest  spot  some  of  these  things  that  we  have  identified;  if  people 
who  are  medicare  beneficiaries  spot  some  of  these  things  that  do 
not  add  up  on  their  bill  and  alert  us  to  it;  that  is  the  way  we  can 
find  the  unethical,  dishonest  operator. 

So  this  is  a  case  where  the  spotlight  has  to  be  put  on  these  abu- 
sive practices  in  order  to  stop  them.  Because  some  of  these  charla- 
tans are  so  clever  and  so  sophisticated  at  their  systems,  that  the 
only  way  that  we  are  going  to  find  out  that  what  is  going  on  is  not 
honest,  is  if  the  person  who  received  the  service  tells  us  what  is  on 
these  sheets  is  just  not  right.  That  is  why  we  really  need  to  have 
this  publicized  nationwide.  That  is  the  way  we  will  be  able  to  stop 
this. 

Mr.  Wagster.  You  are  absolutely  correct. 
Senator  Conrad.  Please  proceed. 

Mr.  Wagster.  The  next  item  of  abuse  is  what  we  refer  to  as  pa- 
rameter billing.  And  since  we  have  used  the  example  of  the  wound 
care  kit  thus  far,  I  will  stick  with  it.  I  mentioned  earlier  that  every 
carrier  of  the  34  durable  medical  equipment  carriers  in  the  country 
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sets  its  own  utilization  policy;  that  is,  the  scope  and  duration  of  al- 
lowed reimbursement  for  items.  And  they  also  have  a  lot  to  do  with 
the  price,  based  on  historical  charges.  But  those  allowable  charges, 
as  we  call  them,  vary  dramatically  between  carrier  to  carrier.  As 
we  pointed  out  in  North  Dakota,  you  cannot  bill  for  a  wound  care 
kit.  In  Pennsylvania,  you  can  bill  three  per  day. 

Regrettably,  once  a  supplier  accepts  assignment,  that  is,  they 
agree  they  will  not  charge  the  patient  more  than  medicare  will 
pay,  then  the  nursing  home  will  generally  turn  over  to  that  suppli- 
er or  third  party  biller  the  patient's  billing  number,  the  patient's 
medicare  ID  number.  And  that,  along  with  a  general,  open-ended, 
physician  prescription,  is  all  the  biller  needs  to  do  medicare  billing 
for  that  patient.  So  if  you  are  a  medicare  patient  in  North  Dakota 
and  I  am  a  supplier  in  Florida,  once  I  have  your  ID  number  and  no 
matter  what  your  nursing  home  orders  for  you,  I  have  that  ID 
number.  I  can  bill. 

Now  it  is  clearly  wrong  and  clearly  against  the  law,  but  I  can  bill 
for  anything  I  want. 

Senator  Conrad.  That  is  sort  of  like  giving  somebody  your  credit 
card  number,  correct? 

Mr.  Wagster.  That  is  a  very  good  analogy.  That  is  exactly  what 
it  is  like. 

Senator  Conrad.  So  once  they  have  that,  they  can  bill — if  some- 
body is  unscrupulous — and  they  know,  for  example,  that  they  could 
bill  for  three  of  these  wound  care  kits  a  day  and  the  person  has 
been  getting  a  wound  care  kit,  maybe  they  have  been  getting  one  a 
week,  but  they  know  they  could  bill  for  three  a  day;  they  just  jack 
that  up  to  three  a  day;  run  it  through  Pennsylvania  and  low  and 
behold  they  are  going  to  get  $2,700  a  month. 

Mr.  Wagster.  That  is  exactly  correct.  Now  I  have  over-simplified 
it  for  purposes  of  making  it  understandable.  Obviously,  a  supplier 
that  did  that  regularly  and  egregiously  would  get  caught.  At  least 
we  would  like  to  think  so.  They  are  not  getting  caught  as  often  as 
they  could.  But  the  more  sly  they  are  and  the  more  subtle,  the  less 
their  chances  of  getting  caught. 

Senator  Conrad.  One  thing  we  know  is  if  they  were  really 
shrewd,  and  we  found  some  that  are,  all  they  do  to  avoid  detection, 
is  bill  to  Pennsylvania  for  a  while;  then  turn  around  and  bill  it 
somewhere  else  for  a  while  on  a  different  number,  right? 

Mr.  Wagster.  You  are  exactly  correct.  Senator. 

Senator  Conrad.  And  on  a  different  provider  number  and  then 
the  trail  becomes  pretty  hard  to  follow. 

Mr.  Wagster.  That  is  correct.  And  there  are  other  guidelines 
that  are  attempts  to  stop  this  type  of  billing.  For  example,  every 
time  a  billing  for  supplies  is  made,  they  must  have  the  authoriza- 
tion of  a  physician.  However,  the  laws  on  the  books  allow  what  is 
called  a  signature  on  file.  So  if  you  are  in  a  nursing  home  and  you 
are  prescribed  wound  care  kits,  and  a  physician  will  come  in  and 
certify  that  you  need  them.  He  signs  one  time.  And  the  supplier 
gets  his  signature  and  puts  it  on  file.  He  has  license  to  bill  any- 
thing. And  if  he  is  questioned  by  the  Health  Care  Financing  Ad- 
ministration or  the  Inspector  General,  do  you  have  proper  authori- 
zation for  this?  He  says,  yes,  here's  my  physician's  signature.  I 
have  it  on  file. 
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Senator  Conrad.  Why  would  the  doctor  give  them  the  signature? 

Mr.  Wagster.  Because  the  patient  needs  the  supplies.  The  pa- 
tient probably  needs  wound  care  kits  or  catheters.  There  are  hun- 
dreds of  legitimate  supplies  that  patients  need.  What  the  doctors 
often,  I  believe,  do  not  realize  is  that  once  they  give  their  signa- 
ture, unless  they  specify  on  it,  this  is  good  for  6  months  only  or  this 
is  good  for  2  catheters  a  day  for  2  weeks,  et  cetera,  then  an  unethi- 
cal supplier  can  keep  that  signature  on  file  for  that  patient  and 
can  use  it  at  will.  So  if  ever  he  is  questioned,  he  is  guilt  free. 

Senator  Conrad.  So  doctors  could  help  us  with  this  process  as 
well  by  being  specific  about  what  their  signature  authorization  is 
for? 

Mr.  Wagster.  That  is  correct.  There  are  several  guidelines  that 
are  in  the  making  that  will  make  it  more  difficult  for  suppliers  to 
get  signatures  on  file,  and  it  will  require  physicians  to  be  a  little 
bit  more  wary  about  what  they  sign.  Physicians  are  busy  people 
and  like  anybody  else,  certainly  myself  and  yourself  undoubtedly, 
you  get  a  lot  of  papers  on  your  desk  that  require  signature.  You 
cannot  read  everyone.  But  there  is  going  to  have  to  be  some  liabil- 
ity placed  on  someone  in  order  to  stop  this  type  of  abuse.  Much  of 
the  blame,  probably  most  of  the  blame  goes  on  the  unethical  sup- 
plier, but  perhaps  a  small  share  goes  on  the  physician  too.  He 
needs  to  be  a  little  bit  more  careful. 

The  final  example  of  abuse  that  I  am  going  to  mention  today  is 
the  20  percent  co-insurance  that  we  have  talked  a  little  about. 
Medicare  pays  80  percent  of  the  billing.  And  the  other  20  percent  is 
required  to  be  paid  by  the  patient,  as  we  have  said,  as  a  cost  con- 
tainment measure.  But  it  is  routinely  waived  and,  in  fact.  Medicare 
and  Congress,  in  particular,  has  encouraged  suppliers  and  provides 
to  accept  assignment  because  otherwise  they  can  gouge  patients  or 
they  can  make  the  patient  pay  not  only  that  20  percent,  but  far 
above  it.  So  when  you  accept  assignment,  it  is  good  for  the  patient 
as  a  rule,  because  they  do  not  have  to  pay  more. 

Senator  Conrad.  But  are  they  not,  even  with  assignments,  still 
supposed  to  pay  20  percent? 

Mr.  Wagster.  Yes,  they  are,  unless  they  certify  that  they  are 
unable  to  pay.  But  what  we  find  now  coming  up  and  we  have  really 
just  started  focusing  on  this  aspect  of  the  investigation  is  that  once 
a  low-income  patient  certifies  that  they  are  unable  to  pay  the  20 
percent  copayment,  then  the  supplier  has  a  legitimate  and  legal 
right  to  go  to  medicaid,  the  health  care  program  for  the  indigent 
and  bill  medicaid  for  that  20  percent.  So  you  are  getting  300  wound 
care  kits  at  your  nursing  home  per  day  and  you  have  certified  that 
the  patients  receiving  those  kits  are  unable  to  pay  their  20  percent, 
then  a  supplier  has  a  legal  right  to  go  to  the  State  Medicaid  Pro- 
gram and  bill  medicaid  and  receive  the  20  percent  from  them.  So  to 
add  insult  to  injury,  the  outrageous  profits  that  are  already  being 
gleaned  from  that  example  would  be  even  greater  through  the 
Medicaid  Program. 

Now  this  is  very  difficult  to  track,  because  as  you  know  medicaid 
is  a  State  run  program  and  it  operates  on  a  Federal  matching  pro- 
gram. So  for  every  State,  there  is  a  different  Medicaid  Program.  In- 
cluding the  provinces,  I  believe  there  are  57  different  medicaid  op- 
erations. Each  of  them  has  different  eligibility  requirements.  Each 
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of  them  has  different  reimbursement  rates.  And  so  from  a  national 
perspective,  it  is  very  difficult  to  go  and  police  the  Medicaid  Pro- 
gram because  you  have  to  get  involved  in  50  different  bureaucra- 
cies. 

Senator  Conrad.  Is  there  a  common  identifier  number  for  a  pa- 
tient? That  is,  would  the  Federal  number  be  the  same  as  the  State 
number? 

Mr.  Wagster.  I  believe  that  it  would.  Senator. 

Senator  Conrad.  So  at  least  there  would  be  the  potential  of 
matching.  Of  course,  one  of  the  things  we  have  learned  in  this  in- 
vestigation is  there  is  so  much  data  in  the  system  that  it  becomes 
extraordinarily  difficult  to  police. 

Mr.  Wagster.  That  is  correct. 

Senator  Conrad.  You  are  trying  to  match  up  with  State  data  and 
Federal  data.  We  know  the  resources  just  are  not  there  to  do  it. 

Mr.  Wagster.  That  is  correct.  And  I  am  still  amazed,  even  after 
being  in  this  business  for  about  5  years.  I  am  still  amazed  at  the 
lack  of  coordination  between  various  functions  of  government  and 
even  various  operations  within  the  carrier  structure  of  medicare. 
One  of  the  greatest  problems  and  one  reason  these  abuses  are  al- 
lowed to  flourish,  you  pointed  out  at  the  outset,  it  is  common  sense 
that  when  a  carrier  sees  that  they  are  being  billed  for,  you  know, 
they  have  an  increase  of  500  percent  of  wound  care  kits  or  of  cath- 
eters or  of  any  particular  item,  they  should  know  something  is 
awry. 

But  there  is  nothing  to  require  them  to  call  up  their  carrier  next 
door  and  say,  what  are  you  guys  reimbursing  for  this.  So  the  carri- 
er paying  $30  until  recently  for  a  wound  care  kit  and  until  recently 
probably  did  not  even  know  that  he  was  out  of  step  with  the  rest  of 
the  country. 

We  also  assume  that  people  doing  billings  in  one  State  or  in  five 
States  that  the  Federal  Government  would  know  where  they  are 
billing  and  would  know  how  much  business  they  are  doing  in  each 
State,  so  that  they  could  regulate  them.  The  Federal  Government 
has  no  idea.  In  fact,  there  is  no  way  that  they  can  have  an  idea, 
because  there  are  no  registration  requirements.  If  I  am  convicted  of 
health  care  fraud  in  North  Dakota,  I  can  go  tomorrow  to  South 
Dakota  and  I  can  set  up  another  business  doing  the  exact  same 
thing,  unless  the  South  Dakota  carrier  is  prudent  and  wise  enough 
to  ask.  But  the  great  majority  of  them  are  not. 

Senator  Conrad.  And  they  have  got  other  things  that  they  are 
worried  about.  They  are  trying  to  run  their  business.  They  are 
trying  to  make  things  happen.  I  am  sure  they  just  do  not  see  it 
really  as  their  job.  The  Federal  Government  should  be  policing 
this.  It  should  not  be  on  their  neck. 

Let  me  ask  you  one  last  question,  John,  and  then  we  need  to  go 
to  our  next  witness,  the  Regional  Inspector  General.  That  is  the 
number  of  cases  that  we  have  uncovered  now  through  the  investi- 
gation, what  is  the  status  of  these  cases?  What  is  happening  to  all 
of  the  hundreds  of  cases  now  where  abuse  has  been  identified? 

Mr.  Wagster.  There  have  been  hundreds  of  cases  and  I  think  the 
best  answer  to  your  question  was  the  example  of  the  North  Dakota 
case  that  you  heard  earlier  of  the  woman  who  was  being  billed  in 
Florida  for  some  services  that  she  received  while  she  was  there. 
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And  she  moved  back  to  North  Dakota  and  those  services  were  just 
continually  provided  and  nothing  was  done,  yet  the  entire  time,  the 
time  that  you  were  looking  into  that  case,  I  guarantee  you,  if  you 
had  asked  the  Health  Care  Financing  Administration  or  the  In- 
spector General's  office  or  the  carrier  what  was  going  on  here,  they 
would  say,  well  we  are  investigating  it.  In  fact,  they  wrote  you  let- 
ters to  that  effect. 
Senator  Conrad.  Yes,  they  did. 

Mr.  Wagster.  And  of  the  cases  that  we  have  turned  over  and 
that  the  Inspector  General  no  doubt  has  already,  I  would  imagine 
that  most  of  them  are  in  a  type  of  limbo  that  that  case  is  in.  And 
that  is  not  being  overly  critical  of  the  Inspector  General,  because 
they  do  not  have  the  staff  or  the  money  or  the  manhours  to  go 
through  and  investigate  these  claims.  I  mean,  it  is  very  difficult  for 
them  to  handle  their  regular  workload,  and  we  get  an  investigation 
like  this  and  we  put  hundreds  and  probably  eventually  thousands 
of  claims  onto  them,  they  do  not  have  the  ability  to  deal  with 
them. 

Having  said  that,  however,  the  buck  has  got  to  stop  somewhere.  I 
am  sure  the  Inspector  General  can  answer  the  question  better  than 
I  can.  They  turn  a  lot  of  their  cases  over  to  the  regional  investiga- 
tors at  the  Health  Care  Financing  Administration.  They  turn  a 
great  many  of  them  over  to  the  District  Attorneys  in  various 
States.  In  Florida  I  know  that  the  common  practice  is  to  turn 
health  care  fraud  cases  over  to  the  District  Attorney  who  has  said, 
I  will  never  do  a  health  care  fraud  case  unless  it  is  over  x  amount 
of  dollars— and  it  is  in  the  millions — ^because  it  is  not  worth  his 
time.  Because  he  has  so  many  drug  cases  going  on. 

They  have  got  years  of  backlog  of  drug  cases  that  they  have  to 
handle  and  they  simply  do  not  have  the  manhours  and  the  person- 
nel to  handle  additional  cases  unless  it  is  such  an  egregious  insult 
to  the  public  eye  that  they  are  forced  to  take  action. 

Senator  Conrad.  Maybe  that  is  an  explanation  of  why  we  get  a 
case  like  the  one  we  have  got  here,  the  North  Dakota  woman  who 
was  in  a  Florida  nursing  home  and  gets  billed  for  health  visits  by  a 
doctor  that  obviously  have  not  occurred  and  gets  billed  for  them  for 
a  year  after  she  had  already  come  back  to  North  Dakota.  Every 
month  that  doctor  submits  a  bill  and  gets  paid  and  that  woman  is 
in  North  Dakota.  And  we  ask  people  to  investigate  and  a  year  later 
nothing  has  been  accomplished.  Thank  you,  John,  very  much. 

Mr.  Wagster.  Thank  you.  Senator,  and  I  would  like  to  add  as  an 
investigator  and  member  of  the  Senate  Budget  Committee  staff, 
the  hats  are  off  to  you  and  to  Senator  Sasser  for  really  pushing 
this  item.  So  many  investigations  like  this  get  started  and  then 
Members  of  Congress  or  Senators  get  distracted  and  it  is  very  easy 
to  in  your  busy  jobs,  but  you  have  really  persevered  here.  We  have 
had  several  hearings  and  you  are  bringing  it  to  the  attention  of 
new  regions  now  by  coming  out  here  in  North  Dakota.  I  think  that 
is  what  it  is  going  to  take  to  get  to  the  root  of  the  problem  and  to 
get  the  legislation  passed.  So  I  salute  you  for  your  continued  ef- 
forts. 

Senator  Conrad.  Thank  you.  I  do  think  the  only  way  ultimately 
we  are  going  to  have  an  impact  is  if  people  know  about  the  prob- 
lem. If  people  know  that  this  seat  cushion  is  $50  in  North  Dakota; 
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$250  to  taxpayers  if  it  is  billed  through  another  State;  it  is  only 
going  to  be,  if  people  know  about  this  kind  of  thing,  that  we  are 
going  to  be  able  to  put  a  stop  to  it.  And  the  best  defense  is  having 
people  all  across  the  country  who  are  taking  a  look  at  these  sub- 
missions of  bills  that  are  being  paid  in  their  name  and  saying  to  us, 
hey,  I  never  got  that.  Or  it  does  not  make  any  sense,  I  got  this  in 
North  Dakota  and  they  bill  this  in  Florida.  That  is  what  it  is  going 
to  take  in  order  to  put  a  stop  to  it. 

And  I  thank  you  for  the  really  excellent  work  that  has  been  done 
in  this  investigation.  I  think  we  should  also  thank  the  newspaper 
in  Tennessee  that  really  uncovered  this  to  begin  with. 

Next  we  will  hear  from  Kayleen  Drissell,  the  Regional  Inspector 
General  of  the  U.S.  Department  of  Health  and  Human  Services. 
The  Inspector  General  is  responsible  for  investigations  of  waste, 
fraud  and  abuse  in  Federal  health  programs.  And  Kayleen  will 
give  us  a  overview  of  some  of  the  cases  that  they  have  been  work- 
ing on  in  our  region;  some  specific  cases  that  involve  fraud  that  has 
been  uncovered  in  our  region  of  the  country.  And  let  me  be  swift  to 
say,  from  all  of  the  indicators  we  have  so  far,  our  region  of  the 
country  is  far  less  affected  by  this  than  other  regions. 

But  because  of  the  way  the  system  works.  North  Dakota  people 
can  be  taken  advantage  of  as  well.  Because  a  person  who  is  a  pa- 
tient in  North  Dakota  may  actually  have  these  bills  submitted  in 
another  jurisdiction.  And  a  North  Dakota  person  may  be  victimized 
just  as  well  as  a  person  in  another  part  of  the  country,  even  though 
our  suppliers  are  for  the  most  part  ethical  and  honest. 

Welcome,  Kayleen. 

STATEMENT  OF  KAYLEEN  DRISSELL,  REGIONAL  INSPECTOR 
GENERAL,  U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Ms.  Drissell.  Thank  you. 

Senator  Conrad.  Please  proceed  with  your  testimony. 

Ms.  Drissell.  Good  morning.  I  am  Kayleen  Drissell,  the  Regional 
Inspector  General  for  investigations  of  the  Denver  field  office. 
Office  of  Inspector  General,  Department  of  Health  and  Human 
Services.  I  am  pleased  to  respond  to  your  request  to  testify  on  our 
activities  designed  to  identify  and  curb  fraud  in  the  Medicare  Pro- 
gram. 

Because  of  its  importance  and  magnitude,  the  Office  of  Inspector 
General  has  devoted  considerable  resources  to  examining  issues  in 
this  program.  Today  I  would  like  to  focus  the  Committee's  atten- 
tion on  an  area  of  particular  concern  to  our  office — fraud,  which 
squanders  scarce  resources,  and  impugns  the  delivery  of  quality 
health  care  and  the  integrity  of  the  Medicare  Program  as  a  whole. 

Medicare  pays  health  care  costs  for  about  35  million  aged  and 
disabled  people  in  this  country.  Medicare  provides  two  forms  of 
protection.  Part  A  is  hospital  insurance.  Part  B,  supplementary 
medical  insurance,  covers  physicians,  out-patient  hospital  care,  and 
other  health  care  services  such  as  diagnostic  tests. 

Part  B  also  covers  durable  medical  equipment,  DME,  if  medically 
necessary  and  if  prescribed  by  a  physician.  DME  which  now  ex- 
ceeds $3  billion  per  year  in  medicare  outlays  consists  of  well  known 
items  such  as  wheelchairs,  hospital  beds  and  crutches.  It  also  in- 
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eludes  less  familiar  items  such  as  oxygen  concentrators  or  nebu- 
lizers. 

The  Health  Care  Financing  Administration,  formally  called 
HCFA  which  manages  the  Medicare  Program  administers  Part  B 
benefits  through  entities  known  as  carriers.  Carriers  are  private 
firms  such  as  Blue  Shield  plans  and  commercial  insurance  compa- 
nies which  contract  with  HCFA  to  process  the  medicare  claims. 

The  Office  of  Inspector  General  has  a  statutory  responsibility  to 
protect  the  integrity  of  departmental  programs,  including  medi- 
care. Through  our  comprehensive  programs  of  investigation,  audits, 
program  evaluations  and  inspections,  we  frequently  identify  weak- 
nesses that  may  adversely  impact  on  this  program  making  it  sus- 
ceptible to  fraud.  Fraud  must  be  prevented  and  detected  when  it 
occurs  to  ensure  that  our  limited  resources  are  effectively  used  for 
intended  purposes  and  to  protect  the  quality  of  care  provided  to 
beneficiaries. 

In  our  Denver  region,  which  covers  the  North  Dakota  area,  we 
are  currently  inquiring  into  numerous  instances  in  which  medicare 
fraud  may  have  been  committed.  We  have  noticed  certain  patterns 
of  fraud  which  have  manifested  themselves  over  the  years.  And  as 
you  know,  fraudulent  activity  in  the  DME  area  has  been  a  particu- 
lar concern  to  the  Office  of  Inspector  General.  I  would  like  to  bring 
to  this  Committee's  attention  three  categories  of  fraud  which  are 
prevalent  throughout  the  United  States,  but  vary  in  intensity,  de- 
pending upon  the  State. 

These  areas  of  fraud  that  we  are  particularly  interested  in  are 
carrier  shopping;  overzealous  marketing  by  DME  suppliers;  and  re- 
imbursement manipulation,  such  as  unbundling,  upcoding,  and  re- 
covery billing. 

We  are  especially  concerned  with  the  consequences  of  an  increas- 
ingly common  practice  called  carrier  shopping.  In  the  past,  DME 
reimbursement  rates  were  based  on  the  lesser  of  the  usual,  custom- 
ary or  prevailing  charge  known  as  a  reasonable  charge.  Under  this 
method  of  determining  reimbursement  rates,  carriers  were  working 
under  broad  guidelines  provided  by  HCFA  on  how  to  price  DME 
services.  These  different  approaches  to  pricing  resulted  in  consider- 
able variance  in  reimbursement  levels  for  DME  among  the  various 
carriers. 

The  Omnibus  Budget  Reconciliation  Act  of  1987,  known  as  OBRA 
1987,  mandated  the  establishment  of  fee  schedules  for  reimbursing 
DME.  Fifty-seven  (57)  separate  fee  schedules,  one  for  each  medicare 
carrier  area,  were  calculated  using  historical  reasonable  charges. 
In  effect,  this  locked  into  place  numerous  variations  in  reimburse- 
ment levels  for  DME  among  the  carriers. 

These  wide  variations  in  pricing  led  to  the  practice  of  carrier 
shopping.  Under  this  practice,  suppliers  shop  around,  learning  as 
much  as  they  can  about  each  carrier's  reimbursement  levels  and 
coverage  policies.  They  learn  which  carriers  pay  the  most  for  DME 
in  an  effort  to  obtain  maximum  reimbursement  for  their  products. 
They  also  learn  how  much  DME  each  carrier  will  reimburse  before 
stopping  or  cutting  back  on  payments. 

Armed  with  this  information,  some  suppliers  establish  multiple 
business  locations  and  bill  a  carrier  that  reimburses  at  a  higher 
rate.  This  subverts  the  medicare  guidelines  regarding  point  of  sale. 


316 


Under  these  guidelines,  bills  for  DME  should  be  submitted  to  the 
medicare  carrier  located  where  the  company  selling  the  equipment 
receives  the  order.  Let  me  give  you  an  example  of  an  investigative 
casework  we  have  in  this  area. 

We  had  a  case  involving  a  DME  supplier  in  Texas  that  was  bill- 
ing carriers  in  a  variety  of  States,  including  Florida  and  North 
Dakota,  in  order  to  gain  maximum  reimbursement  for  their  prod- 
ucts. The  nationwide  investigation  revealed  that  Washington 
Group,  Incorporated,  WGI,  operated  a  scheme  to  provide  urinary 
catheters  to  nursing  homes  as  free  samples  and  then  billed  medi- 
care for  the  unneeded  and  unwanted  and  often  unusable  supplies. 
The  bills  often  misstated  where  the  sale  was  actually  made.  Ship- 
ments and  billings  continued,  even  after  orders  were  canceled,  sup- 
plies were  returned,  or  in  a  few  instances,  the  beneficiaries  had 
died. 

WGI  and  its  owner  were  charged  with  felony  medicare  fraud  and 
subsequently  plead  guilty.  WGI  was  ordered  to  relinquish  $102,000 
in  medicare  payments  held  in  escrow,  waive  all  rights  to  the  appeal 
of  a  denial  of  $800,000  in  medicare  claims,  and  pay  a  civil  mone- 
tary penalty  of  $25,000.  WGI  was  also  excluded  from  the  Medicare 
and  Medicaid  Programs  for  7  years.  The  owner  was  fined  an  addi- 
tional $25,000  and  was  sentenced  to  3  years  probation.  This  compa- 
ny, as  a  sideline,  had  billed  the  Medicare  Program  over  $7  million 
in  about  5  to  6  years. 

The  Omnibus  Reconciliation  Act  of  1990  modifies  OBRA  1987  fee 
schedule  payment  methodology  by  establishing  national  DME  reim- 
bursement limits  and  floors  to  be  phased  in  over  a  period  of  3  years 
beginning  in  1991.  The  intent  is  to  limit  variations  in  DME  reim- 
bursement rates.  However,  it  will  also  unintentionally  raise  reim- 
bursement levels  in  carrier  areas  with  historically  low  rates.  In 
any  event,  price  variations  will  not  be  resolved  for  at  least  3  years. 

Carriers  recently  began  processing  claims  under  this  new  meth- 
odology. The  OIG  is  planning  a  review  of  the  soundness  of  this 
methodology.  In  the  interim,  we  are  recommending  that  HCFA 
change  the  guidelines  concerning  the  point  of  sale  to  require  that 
payment  for  DME  be  made  by  the  carrier  servicing  the  area  where 
the  beneficiary  lives.  The  processing  of  claims  by  the  beneficiary's 
local  carrier  would  deter  carrier  shopping.  For  additional  informa- 
tion at  this  time,  I  would  like  to  submit  a  draft  Management  Advi- 
sory Report  dated  July  of  1991  entitled,  ''Carrier  Shopping."^ 

Senator  Conrad.  Let  me,  if  I  could,  just  interrupt  there  and  ask 
you  if  you  have  had  a  chance  to  review  the  legislation  that  Senator 
Sasser  and  Senators  Domenici  and  Grassley  and  I  submitted  on 
Friday? 

Ms.  Drissell.  No,  I  have  not. 

Senator  Conrad.  One  of  the  provisions  of  that  legislation  is  to  do 
precisely  this— to  prevent  the  billing  from  occurring  where  the  sup- 
plier says  the  sale  occurred.  And  of  course  that  being  just  a  paper 
transaction  that  allows  people  to  engage  in  this  kind  of  situation 
we  see  with  the  wound  care  kits  where  they  cost  $3  and  they  bill 
them  for  $30,  three  times  a  day  in  Pennsylvania.  If  it  is  used  in 
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North  Dakota,  we  would  require  that  that  be  billed  where  the  ben- 
eficiary lives.  That  would  really  answer  the  solution  that  you  have 
identified  here,  would  it  not? 

Ms.  Drissell.  Most  definitely. 

Senator  Conrad.  Thank  you. 

Ms.  Drissell.  Now  let  me  turn  to  another  area  of  medicare  fraud 
which  we  have  investigated.  Some  companies  employ  high  pressure 
marketing  practices  to  coerce  beneficiaries  into  ordering  unneeded 
equipment.  Through  advertisements,  beneficiaries  are  told  that  cer- 
tain equipment  can  be  supplied  in  their  homes  at  no  charge  to 
them.  One  such  aggressive  technique  is  telemarketing.  Benefici- 
aries are  contacted  by  telephone  by  high  pressure  salesmen  who 
use  confusing  sales  pitches  to  take  advantage  of  elderly  benefici- 
aries. Their  pitch  is  either  to  sell  equipment  or  get  their  doctor's 
number.  They  may,  in  their  sales  pitch,  give  beneficiaries  the  im- 
pression that  they  have  a  right  to  this  equipment,  even  if  they  do 
not  meet  the  medical  requirement  and  do  not  have  to  pay.  The 
salesmen  point  out  that  the  beneficiary  does  not  have  to  pay. 

If  the  salesmen  obtains  the  name  of  the  beneficiary's  primary 
physician,  they  will  pressure  the  physician  to  approve  equipment 
purchases  for  their  patients  by  implying  that  failure  to  authorize 
the  equipment  could  result  in  their  patient  seeking  other  physi- 
cians. Even  though  the  doctor  may  feel  that  the  patient  does  not 
need  the  equipment,  they  are  under  pressure  to  sign  because  fail- 
ure to  authorize  the  equipment  and  the  subsequent  billing  to  medi- 
care, could  result  in  their  patient  seeking  another  physician. 

Let  me  give  you  an  example  of  that.  Based  on  numerous  benefici- 
ary complaints  to  the  Iowa  carrier,  we  investigated  sales  practices 
of  a  DME  supplier  of  seat  lift  chairs.  Our  investigation  revealed 
that  sales  representatives  would  go  to  beneficiaries'  homes,  identi- 
fying themselves  as  medicare  officials.  They  told  the  beneficiaries 
that  80  percent  of  the  cost  of  the  seat  lift  chairs  would  be  covered. 
None  of  the  patients  were  properly  notified  of  the  lower  reimburse- 
ments that  medicare  would  actually  pay  or  the  fact  that  medicare 
might  not  pay  at  all. 

In  State  court,  the  company's  primary  representative  was  con- 
victed on  six  counts  of  theft  by  deception  and  was  sentenced  to  5 
years  imprisonment.  He  was  also  ordered  to  pay  restitution  and 
barred  from  the  medicare  and  medicaid  programs  for  a  period  of  5 
years.  This  same  individual  had  previously  been  prosecuted  in  an- 
other State  for  similar  type  activities  and  for  coercing  elderly  bene- 
ficiaries. 

Senator  Conrad.  One  message  that  ought  to  go  out  hopefully 
loud  and  clear  is  if  people  are  being  called  on  the  telephone;  if  you 
are  an  elderly  person  and  you  are  medicare  eligible  and  somebody 
calls  you  up  on  the  telephone  and  says,  we  have  got  equipment 
that  you  are  eligible  for  and  it  will  not  cost  you  anything,  and  it 
sounds  too  good  to  be  true,  it  probably  is.  And  if  you  will  call  the 
Attorney  General's  office  or  call  my  offices,  that  will  allow  us  to 
put  an  end  to  these  scams.  But  people  need  to  be  alert  to  these  tele- 
marketing schemes. 

If  somebody  calls  you  up  on  the  phone  and  says  you  have  got 
medical  equipment  that  is  coming  to  you  and  it  will  not  cost  you 
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anything  and  it  is  because  you  are  a  medicare  patient,  that  is  a 
good  time  to  be  suspicious. 

Ms.  Drissell.  We  have  an  increasing  number  of  cases  that  in- 
volve DME  suppliers  who  directly  target  nursing  home  patients.  In 
these  cases,  marketing  practices  are  used  by  DME  suppliers  to 
obtain  access  to  nursing  home  patients  and  their  medicare  records. 
Additionally,  the  nursing  homes  are  approached  by  billing  agents 
who  offer  innovative  billing  techniques,  such  as  billing  medicare 
Part  B  for  equipment  previously  paid  by  medicare  Part  A  or  by 
billing  for  items  and  services  which  were  never  supplied. 

Many  fraudulent  medicare  billings  involve  the  artful  manipula- 
tion of  HCFA  reimbursement  rules  and  regulations.  Three  common 
types  of  reimbursements  are  unbundling,  upcoding  and  recovery 
billing.  I  will  go  over  these  very  briefly,  since  the  previous  gentle- 
man has  already  discussed  these  particular  items. 

Unbundling  is  a  widespread  practice  among  doctors,  hospitals 
and  other  health  care  providers.  Using  this  practice,  claims  for 
medical  supplies  are  inflated  far  above  their  actual  cost  by  billing 
for  the  component  parts.  Let  me  provide  you  an  example  of  one  of 
our  investigations  in  this  area.  An  investigation  has  revealed  that 
a  DME  supplier  in  Texas  devised  the  scheme  to  unbundle  the  com- 
ponent parts  of  ostomy  supplies  in  order  to  grossly  inflate  the 
amount  billed  to  medicare. 

This  supplier  approached  numerous  small  ostomy  companies  to 
buy  up  their  accounts  receivables.  The  companies  will  get  their  cus- 
tomers to  sign  an  authorization  allowing  another  company  to  bill 
medicare  at  the  time  of  sale.  They  would  then  send  the  invoice 
from  the  sale  to  the  supplier  who  would  reimburse  them  for  the 
face  amount  of  the  invoice  and  bill  medicare.  Similar  investigations 
are  underway  in  many  of  our  States. 

In  a  recent  report  entitled,  ''Manipulation  of  Procedure  Codes  by 
Physicians  to  Maximize  Medicare  and  Medicaid  Reimburse- 
ments," ^  we  found  that  physicians  are  unbundling  procedure  codes 
to  increase  payments  for  medicare  and  medicaid.  I  would  like  to 
submit  this  report  for  the  record  also.  That  report  was  a  sample 
that  was  conducted  in  1990  and  included  payments  on  over  134,000 
medicare  surgical  claims  and  over  8,000  medicaid  surgical  claims 
submitted  by  physicians. 

In  our  tests  for  procedure  unbundling  in  surgical  codes  in  the 
medicare  claims,  we  found  that  3  percent  of  all  single  surgery  and 
28  percent  of  all  multiple  surgery  claims  contained  a  coding  manip- 
ulation or  overpayment  problem.  This  could  amount  to  over  $9  mil- 
lion a  year  at  one  medicare  contractor. 

Overall,  the  potential  for  annual  overpayments  at  one  carrier 
could  amount  to  nearly  $13  million  in  medicare  Part  B  and  over  $1 
million  in  medicaid  in  just  one  State.  Multiply  this  by  the  number 
of  claims  processed  by  all  medicare  carriers  and  medicaid  State 
agencies  and  one  can  recognize  the  significant  impact  reimburse- 
ment manipulation  has  on  the  rising  costs  of  Federal  health  care. 

Upcoding  is  a  relatively  simple  process  of  billing  a  service  using 
a  code  for  similar,  but  slightly  more  complex  service.  This  results 
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in  a  higher  reimbursement  rate  than  is  appropriate  for  the  service 
which  was  actually  rendered.  For  example,  identifying  that  a  pa- 
tient had  a  stroke,  instead  of  a  less  serious  transient  ischemic 
attack,  would  mean  approximately  $1,450,  an  additional  payment 
to  the  average  hospital.  Calling  the  removal  of  a  small  wedge  of 
tissue  for  a  biopsy  a  resection  could  mean  as  much  as  $6,000  being 
overpaid. 

In  one  case,  a  Rhode  Island  ambulance  company  and  its  owner 
were  convicted  in  State  court  of  medicare  and  medicaid  fraud.  The 
company  billed  for  ambulance  services  for  people  in  wheelchairs 
and  for  routine  nonmedically  necessary  transportation  and  inflated 
mileage.  The  company  was  fined  $4,600  and  ordered  to  repay  more 
than  $45,000  to  medicare  and  the  Rhode  Island  and  Massachusetts 
Medicaid  Programs.  The  company  owner  was  given  a  3  year  sus- 
pended prison  sentence. 

In  recovery  billing,  consultants  review  provider  records  over  a 
specified  period  and  identify  unbilled  services.  The  billing  agent 
typically  audits  patient  records  to  identify  services  for  which  the 
provider  had  failed  to  bill.  While  such  action  is  perfectly  legal, 
other  activities  of  the  consultant  are  illegal  and  unethical.  These 
other  activities  include  misinterpreting  entries  to  the  records  or  by 
simply  making  them  up.  These  unbilled  services  are  submitted  to 
third  party  payers,  including  medicare  for  reimbursement. 

As  investigators  for  fraud  and  abuse  in  Federal  health  care  pro- 
grams, we  are  seeing  numerous  instances  of  fraudulent  recovery 
billing.  We  currently  have  about  35  cases  in  this  area.  In  addition 
to  costing  patients,  insurance  companies  and  the  Medicare  Pro- 
gram millions  of  dollars,  our  concerns  with  these  billings  take  on 
alarming  and  new  meaning  in  light  of  the  growing  sophistication 
being  demonstrated  by  those  submitting  recovery  billings  to  medi- 
care. 

Eye  Health  Services,  Inc.  of  Massachusetts  agreed  to  more  than 
$3  million,  including  interest,  to  resolve  potential  civil  and  admin- 
istrative claims  for  fraudulent  medicare  billings.  The  settlement 
represents  more  than  treble  damages  for  the  amount  of  the  Federal 
Government's  loss.  Some  300  medicare  claims  submitted  on  behalf 
of  Eye  Health  of  Incomrx  Systems,  Inc.,  a  billing  service,  duplicat- 
ed claims  already  paid.  For  example,  Incomrx  fragmented  and  sep- 
arately billed  components  of  a  general  eye  examination  which  had 
already  been  reimbursed  by  medicare.  Incomrx  pled  guilty  earlier 
to  medicare  fraud. 

We  anticipate  that  investigation  of  the  above  matters  will 
produce  significant  recoveries  for  the  Medicare  Program,  and  possi- 
bly criminal  charges  against  some  of  the  suppliers  and  billing 
agents.  We  would  note  that  one  mechanism  used  to  sell  superfluous 
and  exorbitantly  priced  DME  is  to  waive.  In  other  words,  not  bill 
for  copayments  and  deductibles  under  Medicare  Part  B.  A  copay- 
ment  is  the  portion  of  the  cost  of  an  item  or  service  which  the  med- 
icare beneficiary  must  pay.  The  deductible  is  the  amount  that  must 
be  paid  by  a  medicare  beneficiary  before  medicare  will  pay  for  any 
items  or  services  for  that  individual. 

We  issued  a  special  fraud  alert  which  was  sent  to  all  health  care 
providers,  practitioners  and  suppliers  on  the  routine  waiver  of  med- 
icare copayments  or  deductibles.  The  fraud  alert  states  that  routine 
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waivers  are  illegal  for  charge  based  providers  because  they  result 
in  false  claims,  violations  of  the  anti-kickback  statute  and  excessive 
utilization  of  services  and  items.  It  points  out  that  anyone  who  rou- 
tinely waives  the  copayment  or  deductible  is  misstating  actual 
charges.  These  persons  could  be  considered  as  doing  so  to  generate 
business  and  could  be  encouraging  unnecessary  use  by  medicare 
beneficiaries  of  free  services.  I  would  like  to  submit  this  special 
fraud  alert  for  the  record.  ^ 

The  interest  of  this  Committee  in  examining  issues  relating  to 
the  Medicare  Program  is  well  placed.  Since  medicare  expenditures 
are  continuing  their  steep  upward  climb,  we  must  determine  how 
we  might  best  protect  the  program  for  fraud  and  abuse.  We  should 
also  consider  how  we  can  accomplish  this  goal  while  ensuring  max- 
imum cost-effectiveness  of  medicare  services.  If  we  do  not  address 
this  issue,  we  may  soon  find  ourselves  with  an  even  more  expensive 
program  that  accomplishes  far  less  than  we  intended  it  to. 

The  Office  of  Inspector  General  plans  to  continue  its  work  relat- 
ed to  the  Medicare  program  and  we  look  forward  to  working  with 
the  Committee  in  this  area.  This  concludes  my  testimony  and  I 
would  be  happy  to  answer  any  questions. 

Senator  Conrad.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Ms.  Drissell  follows:] 
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GOOD  MORNING.  I  AM  KAYLEEN  DRISSELL,  REGIONAL  INSPECTOR  GENERAL  FOR  INVESHGATIONS 
OF  THE  DENVER  FIELD  OFHCE,  OFHCE  OF  INSPECTOR  GENERAL,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES.  I  AM  PLEASED  TO  RESPOND  TO  YOUR  REQUEST  TO  TESTIFY  ON  OUR  ACTIVmES 
DESIGNED  TO  IDENTIFY  AND  CURB  FRAUD  IN  THE  MEDICARE  PROGRAM.  BECAUSE  OF  ITS 
IMPORTANCE  AND  MAGNITUDE,  THE  OIG  HAS  DEVOTED  CONSIDERABLE  RESOURCES  TO  EXAMINING 
ISSUES  IN  THIS  PROGRAM.  TODAY  I'D  LIKE  TO  FOCUS  THE  COMMTITEE'S  ATTENTION  ON  AN  AREA 
OF  PARTICULAR  CONCERN  TO  OUR  OFHCE:  FRAUD,  WHICH  SQUANDERS  SCARCE  RESOURCES,  AND 
IMPUGNS  THE  DELIVERY  OF  QUALITY  HEALTH  CARE  AND  THE  INTEGRITY  OF  THE  PROGRAM. 

BACKGROUND 

MEDICARE,  AtJTHORIZED  BY  TITLE  XVm  OF  THE  SOCIAL  SECURITY  ACT,  HELPS  PAY  HEALTH  CARE 
COSTS  FOR  ABOUT  35  MILUON  AGED  AND  DISABLED  PEOPLE.  MEDICARE  PROVIDES  TWO  FORMS  OF 
PROTECTION.  PART  A  -  HOSPITAL  INSURANCE  -  COVERS  INPATIENT  HOSPITAL  SERVICES,  HOME 
HEALTH  SERVICES,  AND  VARIOUS  OTHER  INSTITUTIONAL  SERVICES.  PART  B  ~  SUPPLEMENTARY 
MEDICAL  INSURANCE  -  COVERS  PHYSICL\N,  OUTPATIENT  HOSPITAL,  AND  OTHER  HEALTH  SERVICES, 
SUCH  AS  DIAGNOSTIC  TESTS. 

PART  B  ALSO  COVERS  DURABLE  MEDICAL  EQUIPMENT  (DME),  IF  MEDICALLY  NECESSARY  AND 
PRESCRIBED  BY  A  PHYSICIAN.  DME,  WHICH  NOW  EXCEEDS  $3  BILLION  PER  YEAR  IN  MEDICARE 
OUTLAYS,  CONSISTS  OF  WELL-KNOWN  ITEMS  SUCH  AS  WHEELCRAIRS,  HOSPITAL  BEDS,  AND 
CRUTCHES.  IT  ALSO  INCLUDES  LESS  FAMILIAR  ITEMS,  SUCH  AS  OXYGEN  CONCENTRATORS,  WHICH 
TAKE  OXYGEN  OUT  OF  AIR  AND  ELECTRONICALLY  CONCENTRATE  IT  INTO  PURIFIED  OXYGEN,  AND 
NEBUUZERS,  DEVICES  THAT  PROVIDE  MOISTURE  TO  THE  RESPIRATORY  SYSTEM  TO  PREVENT  IT 
FROM  DRYING  OUT. 

THE  HEALTH  CARE  FINANCING  ADMINISTRATION  (HCFA),  WHICH  MANAGES  THE  MEDICARE 
PROGRAM,  ADMINISTERS  PART  B  BENEFITS  THROUGH  ENTITIES  KNOWN  AS  CARRIERS.  CARRIERS 
ARE  PRIVATE  FIRMS,  SUCH  AS  BLUE  SHIELD  PLANS  AND  COMMERCLU.  INSURANCE  COMPANIES, 
WHICH  CONTRACT  WITH  HCFA  TO  PROCESS  AND  PAY  MEDICARE  CLAIMS. 

THE  OFHCE  OF  INSPECTOR  GENERAL  (OIG)  HAS  A  STATUTORY  RESPONSIBILITY  TO  PROTECT  THE 
INTEGRITY  OF  DEPARTMENTAL  PROGRAMS  -  INCLUDING  MEDICARE.  THROUGH  OUR 
COMPREHENSIVE  PROGRAM  OF  INVESTIGATIONS,  AUDITS,  PROGRAM  EVALUATIONS,  AND 
INSPECTIONS,  WE  FREQUENTLY  mENTlFY  WEAKNESSES  THAT  MAY  ADVERSELY  IMPACT  ON  THIS 
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PROGRAM,  MAKING  IT  SUSCEFITBLE  TO  FRAUD.  FRAUD  MUST  BE  PREVENTED  AND  DETECTED  WHEN 
IT  OCCURS  TO  ENSURE  THAT  OUR  LIMITED  RESOURCES  ARE  EFFECTIVELY  USED  FOR  INTENDED 
PURPOSES  AND  TO  PROTECT  THE  QUALITY  OF  CARE  PROVIDED  TO  BENEHCLMUES. 

INVESTIGATIONS  OF  MEDICARE  FRAUD 
IN  OUR  DENVER  REGION  -  WHICH  COVERS  THE  NORTH  DAKOTA  AREA  -  WE  ARE  CURRENTLY 
INQUIRING  INTO  NUMEROUS  INSTANCES  IN  WHICH  MEDICARE  FRAUD  MAY  HAVE  BEEN  COMMTTTED. 
WE  HAVE  NOTICED  CERTAIN  PATTERNS  OF  FRAUD  WHICH  HAVE  MANIFESTED  THEMSELVES  OVER 
THE  YEARS.  AS  YOU  KNOW,  FRAUDULENT  ACITVITY  IN  THE  DME  AREA  HAS  BEEN  OF  PARTICULAR 
CONCERN  TO  THE  OIG.  I  WOULD  LIKE  TO  BRING  TO  THIS  COMMIITEE'S  ATTENnON  THREE 
CATEGORIES  OF  FRAUD  WHICH  ARE  PREVALENT  THROUGHOUT  THE  UNITED  STATES,  BUT  VARY  IN 
INTENSITY,  DEPENDING  UPON  THE  STATE.  THESE  INCLUDE: 

•  CARRIER  SHOPPING; 

•  OVERZEALOUS  MARKETING  BY  DURABLE  MEDICAL  EQUIPMENT  SUPPLIERS;  AND 

•  REIMBURSEMENT  MANIPULATION  --  UNBUNDLING,  UPCODING,  AND  RECOVERY  BILLING. 

LET  ME  BRIEFLY  DESCRIBE  EACH  OF  THESE  PRACHCES. 
1.  CARRIER  SHOPPING 

WE  ARE  ESPECL\LLY  CONCERNED  WITH  THE  CONSEQUENCES  OF  AN  INCREASINGLY  COMMON 
PRACTICE  CALLED  "CARRIER  SHOPPING".  THE  PRACTICE  OF  CARRIER  SHOPPING  OCCURS  IN  THE  DME 
INDUSTRY  BECAUSE  OF  HCFA'S  RULES  AND  REGULATIONS  PERTAINING  TO  THE  "POINT  OF  SALE"  OF 
DME  EQUIPMENT. 

IN  THE  PAST,  DME  REIMBTOSEMENT  RATES  WERE  BASED  ON  THE  LESSER  OF  THE  USUAL, 
CUSTOMARY,  OR  PREVAILING  CHARGE,  KNOWN  AS  A  "REASONABLE"  CHARGE.  UNDER  THIS 
METHOD  OF  DETERMINING  REIMBURSEMENT  RATES,  CARRIERS  WERE  WORKING  UNDER  BROAD 
GUIDELINES  PROVIDED  BY  HCFA  ON  HOW  TO  PRICE  DME  SERVICES.  THESE  DIFFERENT  APPROACHES 
TO  PRICING  RESULTED  IN  CONSIDERABLE  VARIANCE  IN  REIMBURSEMENT  LEVELS  FOR  DME  AMONG 
THE  CARRIERS. 

THE  OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1987  (OBRA  '87)  MANDATED  THE  ESTABUSHMENT 
OF  FEE  SCHEDULES  FOR  REIMBURSING  DME.  FIFTY-SEVEN  SEPARATE  FEE  SCHEDULES  -  ONE  FOR 
EACH  MEDICARE  CARRIER  AREA  -  WERE  CALCULATED  USOJG  "HISTORICAL  REASONABLE"  CHARGES. 
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IN  EFFECT,  THIS  LOCKED  INTO  PLACE  NUMEROUS  VARIATIONS  IN  REIMBURSEMENT  LEVELS  FOR 
DME  AMONG  THE  CARRIERS. 

THESE  WIDE  VAMATIONS  IN  PRICING  LED  TO  THE  PRACTICE  OF  "CARRIER  SHOPPING".  UNDER  THIS 
PRACTICE,  SUPPLIERS  SHOP  AROUND  -  LEARNING  AS  MUCH  AS  THEY  CAN  ABOUT  EACH  CARRIER'S 
REIMBURSEMENT  LEVELS  AND  COVERAGE  POLICIES.  THEY  LEARN  WHICH  CARRIERS  PAY  THE  MOST 
FOR  DME  IN  AN  EFFORT  TO  OBTAIN  MAXIMUM  REIMBURSEMENT  FOR  THEIR  PRODUCl'S.  THEY  ALSO 
LEARN  HOW  MUCH  DME  EACH  CARRIER  WILL  REIMBURSE  BEFORE  STOPPING  OR  CUTTING  BACK  ON 
PAYMENTS. 

ARMED  WITH  THIS  INFORMATION,  SOME  StJPPLIERS  ESTABUSH  MULTIPLE  BUSINESS  LOCATIONS  AND 
BILL  A  CARRIER  THAT  REIMBURSES  AT  A  HIGHER  RATE.  THIS  SUBVERTS  MEDICARE  GUIDELINES 
REGARDING  "POINT  OF  SALE."  UNDER  THESE  GUIDELINES,  BILLS  FOR  DME  SHOULD  BE  SUBMHTED 
TO  THE  MEDICARE  CARRIER  LOCATED  WHERE  THE  COMPANY  SELLING  THE  EQUIPMENT  RECEIVES 
THE  ORDER.  LET  ME  GIVE  YOU  AN  EXAMPLE  OF  INVESTIGATIVE  CASEWORK  WE  HAVE  IN  THIS 
AREA. 

•  WE  HAD  A  CASE  INVOLVING  A  DME  SUPPLIER  IN  TEXAS  THAT  WAS  BILLING  CARRIERS  IN 

FLORIDA  AND  NORTH  DAKOTA  IN  ORDER  TO  GAIN  MAXIMUM  REIMBURSEMENT  FOR  THEIR 
PRODUCTS.  THE  NATIONWIDE  INVESTIGATION  REVEALED  THAT  WASHINGTON  GROUP,  E^C. 
(WGI)  OPERATED  A  SCHEME  TO  PROVIDE  URINARY  CATHETERS  TO  NURSING  HOMES  AS 
"FREE"  SAMPLES,  AND  THEN  BILLED  MEDICARE  FOR  THE  UNNEEDED,  UNWANTED,  AND 
OFTEN  UNUSABLE  SUPPLIES.  THE  BILLS  OFTEN  MISSTATED  WHERE  THE  SALE  WAS 
ACTUALLY  MADE.  SHIPMENTS  AND  BILLINGS  CONTINUED,  EVEN  AFTER  ORDERS  WERE 
CANCELLED,  SUPPUES  WERE  RETURNED,  OR  -  IN  A  FEW  INSTANCES  -  THE  BENEFICIARIES 
HAD  DIED.  WGI  AND  ITS  OWNER  WERE  CHARGED  WITH  FELONY  MEDICARE  FRAUD  AND 
SUBSEQUENTLY  PLED  GUILTY.  WGI  WAS  ORDERED  TO  RELINQUISH  $102,000  IN  MEDICARE 
PAYMENTS  HELD  IN  ESCROW,  WAIVE  ALL  RIGHTS  TO  APPEAL  THE  DENL\L  OF  $800,000  IN 
MEDICARE  CLAIMS,  AND  PAY  A  OVIL  MONETARY  PENALTY  OF  $25,000.  WGI  WAS  ALSO 
EXCLUDED  FROM  THE  MEDICARE  AND  MEDICAID  PROGRAMS  FOR  7  YEARS.  THE  OWNER 
WAS  ALSO  FINED  AN  ADDITIONAL  $25,000  AND  WAS  SENTENCED  TO  3  YEARS  PROBATION. 

THE  OMNIBUS  RECONCILIATION  ACT  OF  1990  MODIFIES  THE  OBRA  87  FEE  SCHEDULE  PAYMENT 
METHODOLOGY  BY  ESTABUSHING  NATIONAL  DME  REIMBURSEMENT  LIMITS  AND  FLOORS  TO  BE 
PHASED  IN  OVER  A  PERIOD  OF  3  YEARS,  BEGINNING  IN  1991.  THE  INTENT  IS  TO  LIMIT  VARIATIONS 
IN  DME  REIMBURSEMENT  RATES.  HOWEVER,  IT  WILL  ALSO  UNINTENTIONALLY  RAISE 
REIMBURSEMENT  LEVELS  IN  CARRIER  AREAS  WITH  HISTORICALLY  LOW  RATES.  IN  ANY  EVENT, 
PRICING  VARIATIONS  WILL  NOT  BE  RESOLVED  FOR  AT  LEAST  3  YEARS. 

CARRIERS  RECENTLY  BEGAN  PROCESSING  CLAIMS  UNDER  THIS  NEW  METHODOLOGY.  THE  OIG  IS 
PLANNING  A  REVIEW  OF  THE  SOUNDNESS  OF  THIS  METHODOLOGY.  IN  THE  BSTTERIM,  WE  ARE 
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RECOMMENDING  THAT  HCFA  CHANGE  THE  GUIDELINES  CONCERNING  THE  "POINT  OF  SALE"  TO 
REQXJIRE  THAT  PAYMENT  FOR  DME  BE  MADE  BY  THE  CARRIER  SERVICING  THE  AREA  WHERE  THE 
BENEnCIARY  LIVES.  THE  PROCESSING  OF  CLAIMS  BY  THE  BENEHCIARY'S  LOCAL  CARRIER  WOULD 
DETER  CARRIER  SHOPPING. 

2.  OVERZEALOUS  MARKETING 

NOW  LET  ME  TURN  TO  ANOTHER  AREA  OF  MEDICARE  FRAUD  WHICH  WE  HAVE  INVESTIGATED. 
SOME  COMPANIES  EMPLOY  HIGH  PRESSURE  MARKETING  PRACTICES  TO  COERCE  BENEHCIARIES  INTO 
ORDERING  UNNEEDED  EQUIPMENT.  THROUGH  ADVERTISEMENTS,  BENEHCIARIES  ARE  TOIJ5  THAT 
CERTAIN  EQUIPMENT  CAN  BE  SUPPLIED  IN  THEIR  HOMES  AT  NO  CHARGE  TO  THEM.  ONE  SUCH 
AGGRESSIVE  TECHNIQUE  IS  TELEMARKETING.  BENEHCIARIES  ARE  CONTACTED  BY  TELEPHONE  BY 
HIGH  PRESSURE  SALESMEN  WHO  USE  CONFUSING  SALES  PITCHES  TO  TAKE  ADVANTAGE  OF  ELDERLY 
BENEHCIARIES.  THEIR  PITCH  IS  EITHER  TO  SELL  EQUIPMENT  OR  GET  THEIR  DOCTOR'S  NUMBER. 
THEY  MAY,  IN  THEIR  SALES  PITCH,  GIVE  BENEHCLVRIES  THE  IMPRESSION  THAT  THEY  HAVE  A  RIGHT 
TO  THIS  EQUIPMENT,  EVEN  IF  THEY  DON'T  MEET  THE  MEDL\L  REQUIREMENTS  AND  DON'T  HAVE  TO 
PAY.  THE  SALESMEN  ALWAYS  POINT  OUT  THAT  THE  BENEHCIARY  DOESN'T  HAVE  TO  PAY. 

IF  THE  SALESMEN  OBTAINS  THE  NAME  OF  THE  BENEHCIARY'S  PRIMARY  PHYSICL\N,  THEY  WILL 
PRESSURE  THE  PHYSICL\N  TO  APPROVE  EQUIPMENT  PURCHASES  FOR  THEIR  PATIENTS  BY  IMPLYING 
THAT  FAILURE  TO  AUTHORIZE  THE  EQUIPMENT  COULD  RESULT  IN  THEIR  PATIENTS  SEEKING  OTHER 
PHYSICIANS.  EVEN  THOUGH  THE  DOCTOR  MAY  FEEL  THAT  THE  PATIENT  DOESN'T  NEED  THE 
EQUIPMENT,  THEY  ARE  UNDER  PRESSURE  TO  SIGN  BECAUSE  FAILURE  TO  AUTHORIZE  THE 
EQUIPMENT  AND  THE  SUBSEQUENT  BILLING  TO  MEDICARE  COULD  RESULT  IN  THEIR  PATIENTS 
SEEKING  ANOTHER  PHYSICIAN.  LET  ME  GIVE  YOU  AN  EXAMPLE: 

•  BASED  ON  NTO4ER0US  BENEHCL\RY  COMPLAINTS  TO  THE  IOWA  CARRIER,  WE  INVESTIGATED 

THE  SALES  PRACTICES  OF  A  DME  SUPPLIER  OF  SEAT  LIFT  CHAIRS.  OUR  INVESTIGATION 
REVEALED  THAT  SALES  REPRESENTATIVES  WOULD  GO  TO  BENEHCIARIES'  HOMES, 
IDENTIFYING  THEMSELVES  AS  MEDICARE  OFHCLVLS.  THEY  TOLD  THE  BENEHCL^RIES  THAT 
80  PERCENT  OF  THE  COST  OF  THE  SEAT  LIFT  CHAIRS  WOULD  BE  COVERED.  NONE  OF  THE 
PATIENTS  WERE  PROPERLY  NOTIHED  OF  THE  LOWER  REIMBURSEMENT  THAT  MEDICARE 
WOULD  ACTUALLY  PAY  OR  THE  FACT  THAT  MEDICARE  MIGHT  NOT  PAY  AT  ALL.  IN  STATE 
COURT,  THE  COMPANY'S  PRIMARY  REPRESENTATIVE  WAS  CONVICTED  ON  SIX  COUNTS  OF 
THEFT  BY  DECEPTION,  AND  WAS  SENTENCED  TO  5  YEARS  IMPRISONMENT.  HE  WAS  ALSO 
ORDERED  TO  PAY  RESTITUTION  AND  BARRED  FROM  THE  MEDICARE  AND  MEDICAID 
PROGRAMS  FOR  A  PERIOD  OF  5  YEARS. 

WE  HAVE  AN  INCREASING  NUMBER  OF  CASES  THAT  INVOLVE  DME  SUPPLIERS  WHO  DIRECTLY 
TARGET  NURSING  HOME  PATIENTS.  IN  THESE  CASES,  MARKETING  PRACTICES  ARE  USED  BY  DME 
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SUPPLIERS  TO  OBTAIN  ACCESS  TO  NURSING  HOME  PATIENTS  AND  THEIR  MEDICARE  RECORDS. 
ADDITIONALLY,  THE  NURSING  HOMES  ARE  APPROACHED  BY  BILLING  AGENTS  WHO  OFFER 
"INNOVATIVE"  BILLING  TECHNIQUES  -  SUCH  AS  BILLING  MEDICARE  PART  B  FOR  EQUIPMENT 
PREVIOUSLY  PAID  FOR  BY  MEDICARE  PART  A,  OR  BY  BILLING  FOR  ITEMS  AND  SERVICES  WHICH 
WERE  NEVER  SUPPLIED. 

3.  REIMBURSEMENT  MANIPULATION 

MANY  FRAUDULENT  MEDICARE  BILLINGS  INVOLVE  THE  ARTFUL  MANIPULATION  OF  HCFA 
REIMBURSEMENT  RULES  AND  REGULATIONS.  THREE  COMMON  TYPES  OF  REIMBURSEMENT 
MANIPULATION  ARE:  (1)  UNBUNDLING  OR  BILLING  COMPONENT  PARTS  AS  SEPARATE  PROCEDURES; 
(2)  UPCODING;  AND  (3)  RECOVERY  BILLING. 

"UNBUNDLING"  IS  A  WIDESPREAD  PRACTICE  AMONG  DOCTORS,  HOSPITALS,  AND  OTHER  HEALTH 
CARE  PROVIDERS.  USING  THIS  PRACTICE,  CLAIMS  FOR  MEDICAL  SUPPLIES  ARE  INFLATED  FAR 
ABOVE  THEIR  ACTUAL  COST  BY  BILLING  FOR  COMPONENT  PARTS.  LET  ME  PROVIDE  YOU  WITH  AN 
EXAMPLE  OF  AN  D^VESTIGAnON  IN  THIS  AREA. 

•  AN  EWESTIGATION  HAS  REVEALED  THAT  A  DME  SUPPLIER  IN  TEXAS  DEVISED  A  SCHEME  TO 

UNBUNDLE  THE  COMPONENT  PARTS  OF  OSTOMY  SUPPUES  IN  ORDER  TO  GROSSLY  INFLATE 
THE  AMOUNT  BILLED  TO  MEDICARE.  THIS  SUPPLIER  APPROACHED  NUMEROUS  SMALL 
OSTOMY  COMPANIES  WITH  AN  OFFER  TO  BUY  UP  THEIR  ACCOUNTS  RECEIVABLE.  THE 
COMPANIES  WOULD  GET  THEIR  CUSTOMERS  TO  SIGN  AN  AUTHORIZATION  ALLOWING 
ANOTHER  COMPANY  TO  BILL  MEDICARE  AT  THE  TIME  OF  SALE.  THEY  WOULD  THEN  SEND 
THE  INVOICE  FROM  THE  SALE  TO  THE  SUPPLIER,  WHO  WOULD  REIMBURSE  THEM  FOR  THE 
FACE  AMOUNT  OF  THE  INVOICE,  AND  BILL  MEDICARE.  SIMILAR  INVESTIGATIONS  ARE  ON 
THE  WAY  IN  OTHER  STATES. 

IN  A  RECENT  REPORT  ENTITLED  "MANIPULATION  OF  PROCEDURE  CODES  BY  PHYSICIANS  TO 
MAXIMIZE  MEDICARE  AND  MEDICAID  REIMBURSEMENTS"  WE  FOUND  THAT  PHYSICIANS  ARE 
UNBUNDLING  PROCEDURE  CODES  TO  INCREASE  PAYMENTS  FROM  MEDICARE  AND  MEDICAID.  I 
WOULD  LIKE  TO  SUBMIT  THIS  REPORT  FOR  THE  RECORD. 

OUR  SAMPLE  OF  1990  PAYMENTS  INCLUDED  OVER  134,000  MEDICARE  SURGICAL  CLAIMS  AND  OVER 
8,000  MEDICAID  SLTIGICAL  CLAIMS  SUBMITTED  BY  PHYSICIANS.  IN  OUR  TESTS  FOR  PROCEDURE 
UNBUNDLING  IN  SURGICAL  CODES  IN  THE  MEDICARE  CLAIMS,  WE  FOUND  THAT  3  PERCENT  OF  ALL 
SINGLE  SURGERY  AND  28  PERCENT  OF  ALL  MULTIPLE  SURGERY  CLAIMS  CONTAINED  A  CODING 
MANIPULATION  OR  OVERPAYMENT  PROBLEM.  THIS  COULD  AMOUNT  TO  OVER  $9  MILUON 
AI'WUALLY  AT  ONE  MEDICARE  CONTRACTOR. 
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OVERALL,  THE  POTENTIAL  FOR  ANNUAL  OVERPAYMENTS  AT  ONE  CARRIER  COULD  AMOUNT  TO 
NEARLY  $13  MILUON  IN  MEDICARE  PART  B  AND  OVER  $1  MILLION  IN  MEDICAID  AT  ONE  STATE. 
MULTIPLY  THIS  BY  THE  NUMBER  OF  CLAIMS  PROCESSED  BY  ALL  MEDICARE  CARRIERS  AND 
MEDICAID  STATE  AGENCIES,  AND  ONE  CAN  RECOGNIZE  THE  SIGNIHCANT  IMPACT  REIMBURSEMENT 
MANIPULATION  HAS  ON  THE  RISING  COSTS  OF  FEDERAL  HEALTH  CARE. 

UPCODING  IS  A  RELATIVELY  SIMPLE  PROCESS  OF  BILLING  A  SERVICE  USING  A  CODE  FOR  SIMILAR, 
BUT  SUGHTLY  MORE  COMPLEX  SERVICE.  THIS  RESULTS  IN  A  HIGHER  REIMBURSEMENT  RATE  THAN 
IS  APPROPRLaiTE  FOR  THE  SERVICE  WHICH  WAS  ACTUALLY  RENDERED.  FOR  EXAMPLE, 
IDENTIFYING  THAT  A  PATIENT  HAD  A  "STROKE"  INSTEAD  OF  A  LESS-SERIOUS  "TRANSIENT  ISCHEMIC 
ATTACK"  WOULD  MEAN  APPROXIMATELY  $1,450  IN  ADDITIONAL  PAYMENT  TO  THE  AVERAGE 
HOSPITAL.  SIMILARLY,  CALLING  THE  REMOVAL  OF  A  SMALL  WEDGE  OF  TISSUE  (FOR  A  BIOPSY)  A 
"RESECTION"  COULD  MEAN  AS  MUCH  AS  $6,000  OVERPAID. 

•  IN  ONE  CASE,  A  RHODE  ISLAND  AMBULANCE  COMPANY  AND  ITS  OWNER  WERE  CONVICTED 
IN  STATE  COURT  OF  MEDICARE  AND  MEDICAID  FRAUD.  THE  COMPANY  BILLED  FOR 
AMBULANCE  SERVICES  FOR  PEOPLE  IN  WHEELCHAIRS  AND  FOR  ROUTINE,  NGNMEDICALLY 
NECESSARY  TRANSPORTATION  AND  INFLATED  MILEAGE.  THE  COMPANY  WAS  FINED  $4,600 
AND  ORDERED  TO  REPAY  MORE  THAN  $45,000  TO  MEDICARE  AND  THE  RHODE  ISLAND  AND 
MASSACHUSETTS  MEDICAID  PROGRAMS.  THE  COMPANY  OWNER  WAS  GIVEN  A  3-YEAR 
SUSPENDED  PRISON  SENTENCE. 

IN  RECOVERY  BILLING,  CONSULTANTS  REVIEW  PROVIDER  RECORDS  OVER  A  SPECIFIED  PERIOD  AND 
IDENTIFY  "UNBILLED  SERVICES."  THE  BILLING  AGENT  TYPICALLY  AUDITS  PATIENT  RECORDS  TO 
IDENTIFY  SERVICES  FOR  WHICH  THE  PROVIDER  HAD  FAILED  TO  BILL.  WHILE  SUCH  ACTION  IS 
PERFECTLY  LEGAL,  OTHER  ACTIVTHES  OF  THE  CONSULTANTS  ARE  ILLEGAL  AND  UNETHICAL. 
THESE  OTHER  ACTIVITIES  INCLUDE  "MISINTERPRETING"  ENTRIES  TO  THE  RECORDS  OR  BY  SIMPLY 
MAKING  THEM  UP.  THESE  UNBILLED  SERVICES  ARE  SUBMHTED  TO  THIRD  PARTY  PAYERS, 
INCLUDING  MEDICARE,  FOR  REIMBLTRSEMENT. 

AS  INVESTIGATORS  FOR  FRAUD  AND  ABUSE  IN  FEDERAL  HEALTH  CARE  PROGRAMS,  WE  ARE  SEEING 
NUMEROUS  INSTANCES  OF  FRAUDULENT  RECOVERY  BILLING.  WE  CURRENTLY  HAVE  ABOUT  35 
CASES  IN  THIS  AREA.  IN  ADDITION  TO  COSTING  PATIENTS,  INSURANCE  COMPANIES,  AND  THE 
MEDICARE  PROGRAM  MILUONS  OF  DOLLARS,  OUR  CONCERNS  WITH  THESE  BILLINGS  TAKE  ON 
ALARMING  AND  NEW  MEANING  IN  UGHT  OF  THE  GROWING  SOPHISTICATION  BEING  DEMONSTRATED 
BY  THOSE  SUBMTmNG  RECOVERY  BILLINGS  TO  MEDICARE. 

•  EYE  HEALTH  SERVICES,  INC.  OF  MASSACHUSETTS  AGREED  TO  MORE  THAN  $3  MILUON, 
INCLUDING  INTEREST,  TO  RESOLVE  POTENTIAL  OVIL  AND  ADMINISTRAITVE  CLAIMS  FOR 
FRAUDULENT  MEDICARE  BILLINGS.  THE  SETTLEMENT  REPRESENTS  MORE  THAN  TREBLE 
DAMAGES  FOR  THE  AMOUNT  OF  THE  FEDERAL  GOVERNMENT'S  LOSS.  SOME  300  MEDICARE 
CLAIMS  SUBMITTED  ON  BEHALF  OF  EYE  HEALTH  BY  INCOMRX  SYSTEMS,  INC. ,  A  BILLING 
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SERVICE,  DUPUCATED  CLAIMS  ALREADY  PAID.  FOR  EXAMPLE,  INCOMRX  FRAGMENTED 
AND  SEPARATELY  BILLED  COMPONENTS  OF  A  GENERAL  EYE  EXAMINAHON  WfflCH  HAD 
ALREADY  BEEN  REIMBURSED  BY  MEDICARE.  INCOMRX  PLED  GUILTY  EARLIER  TO 
MEDICARE  FRAUD. 

WAIVER  OF  COPAYMENTS  AND  DEDUCTIBLES 
WE  ANTICIPATE  THAT  INVESTIGATION  OF  THE  ABOVE  MATTERS  WILL  PRODUCE  SIGNIHCANT 
RECOVERIES  FOR  THE  MEDICARE  PROGRAM.  AND  POSSIBLE  CRIMINAL  CHARGES  AGAINST  SOME  OF 
THE  SUPPLIERS  AND  BILLING  AGENTS.  WE  WOULD  NOTE  THAT  ONE  MECHANISM  USED  TO  SELL 
SUPERFLUOUS  AND  EXORBITANTLY  PRICED  DME  IS  TO  WAIVE  -  IN  OTHER  WORDS,  NOT  BILL  FOR  - 
COPAYMENTS  AND  DEDUCTIBLES  UNDER  MEDICARE  PART  B.  A  "COPAYMENT"  IS  THE  PORTION  OF 
THE  COST  OF  AN  ITEM  OR  SERVICE  WHICH  THE  MEDICARE  BENEHCL^RY  MUST  PAY.  THE 
"DEDUCTIBLE"  IS  THE  AMOUNT  THAT  MUST  BE  PAID  BY  A  MEDICARE  BENEHCIARY  BEFORE 
MEDICARE  WILL  PAY  FOR  ANY  ITEMS  OR  SERVICES  FOR  THAT  INDIVIDUAL. 

WE  ISSUED  A  SPECIAL  FRAUD  ALERT,  WHICH  WAS  SENT  TO  ALL  HEALTH  CARE  PROVIDERS, 
PRACrmONERS,  AND  SUPPLIERS,  ON  THE  ROUTINE  WAIVER  OF  MEDICARE  COPAYMENTS  OR 
DEDUCTIBLES.  THE  FRAUD  ALERT  STATES  THAT  ROUTINE  WAIVERS  ARE  ILLEGAL  FOR  CHARGE- 
BASED  PROVIDERS  BECAUSE  THEY  RESULT  IN  FALSE  CLAIMS,  VIOLATIONS  OF  THE  ANTI-KICKBACK 
STATUTE,  AND  EXCESSIVE  UTTUZATION  OF  SERVICES  AND  ITEMS.  FT  POINTS  OUT  THAT  ANYONE 
WHO  ROUTINELY  WAIVES  THE  COPAYMENT  OR  DEDUCTIBLE  IS  MISSTATING  ACTUAL  CHARGES. 
THESE  PERSONS  COULD  BE  CONSIDERED  AS  DOING  SO  TO  GENERATE  BUSINESS,  AND  COULD  BE 
ENCOURAGING  UNNECESSARY  USE  BY  MEDICARE  BENEHOARIES  OF  "FREE"  SERVICES.  I  WOULD 
LIKE  TO  SUBMIT  THIS  SPECIAL  FRAUD  ALERT  FOR  THE  RECORD. 

CONCLUSIONS 

THE  INTEREST  OF  THIS  COMMFTTEE  IN  EXAMINING  ISSUES  RELATING  TO  THE  MEDICARE  PROGRAM 
IS  WELL  PLACED.  SINCE  MEDICARE  EXPENDFRTRES  ARE  CONTINUING  THEIR  STEEP  UPWARD  CLIMB. 
WE  MUST  DETERMINE  HOW  WE  MIGHT  BEST  PROTECT  THE  PROGRAM  FROM  FRAUD  AND  ABUSE.  WE 
SHOULD  ALSO  CONSIDER  HOW  WE  CAN  ACCOMPUSH  THIS  GOAL  WHILE  ENSURING  MAXIMUM  COST- 
EFFECTIVENESS  OF  MEDICARE  SERVICES.  IF  WE  DONT  ADDRESS  THIS  ISSUE,  WE  MAY  SOON  FIND 
OLTISELVES  WFTH  AN  EVEN  MORE  EXPENSIVE  PROGRAM  THAT  ACCOMPUSHES  FAR  LESS  THAN  WE 
INTENDED  FT  TO. 

THE  OIG  PLANS  TO  CONTINUE  FFS  WORK  RELATED  TO  THE  MEDICARE  PROGRAM  AND  WE  LOOK 
FORWARD  TO  WORKING  WITH  THE  COMMmEE  IN  THIS  AREA.  THIS  CONCLUDES  MY  WRFITEN 
TESTIMONY.  I'D  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS  THE  COMMFTFEE  MIGHT  HAVE. 
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Senator  Conrad.  Let  me  ask  you  this.  My  understanding  is  that 
this  report  is  a  new  report  and  that  this  is  the  first  time  that  it  has 
been  made  pubUc;  is  that  correct? 

Ms.  Drissell.  That  is  correct.  In  fact,  it  is  still,  as  you  will  notice 
on  the  bottom  it  says  that  it  is  still  a  draft.  The  Office  of  Inspector 
General  rarely  releases  drafts,  but  because  of  this  hearing  we  got 
special  permission  to  release  it  today. 

Senator  Conrad.  Could  you  tell  me  what  the  conclusion  is  of  this 
report? 

Ms.  Drissell.  The  conclusion  is  that  carrier  shopping  is  a  viable 
thing.  It  is  going  on.  It  is  going  on  very  heatedly. 
Senator  Conrad.  It  is  rampant? 

Ms.  Drissell.  Yes,  exactly.  We  are  looking  at  millions  of  dollars 
at  just  the  one  carrier  that  has  been  looked  at  and  that  is  one  out 
of  57.  The  report  also  talks  about  what  the  Office  of  Inspector  Gen- 
eral believes  may  be  a  solution  to  the  problem  which  is  exactly 
what  your  Committee  is  looking  into. 

Senator  Conrad.  The  example  again  is  $50,  if  you  get  this  wheel- 
chair cushion  in  North  Dakota;  we  found  another  State  which  will 
reimburse  $250  for  this  wheelchair  cushion.  So  what  is  happening 
is  the  unethical  supplier  is  not  billing  this  in  North  Dakota,  even 
though  the  patient  is  in  North  Dakota.  They  go  bill  in  the  State 
where  they  get  $250  for  this.  So  the  taxpayer  pays  five  times  what 
they  should  pay  for  this  item.  And  the  way  to  stop  it,  is  the  recom- 
mendation that  you  have  made;  is  what  is  in  the  legislation  that 
we  submitted  on  Friday.  That  would  stop  this  cold  according  to 
your  analysis;  is  that  right? 

Ms.  Drissell.  That  is  correct. 

Senator  Conrad.  Let  me  ask  this.  I  earlier  discussed  the  case  of 
the  North  Dakota  woman  who  was  returned  to  North  Dakota  in 
August  of  1989  and  we  saw  the  doctor  continuing  to  bill  every 
month  $50,  $50,  $50.  The  woman  was  not  in  Florida,  a  very  creative 
doctor  down  there.  We  have  looked  into  this  case.  It  has  taken  7 
months  to  make  any  progress  in  getting  it  examined.  Can  you  tell 
us  what  should  we  have  expected  from  the  Inspector  General  in 
terms  of  a  response? 

Ms.  Drissell.  Based  on  the  facts  that  you  have  given  me  on  this 
case,  the  Inspector  General  would  turn  that  over  to  the  carrier  to 
look  into.  The  reason  being,  quite  frankly,  at  $50  a  month,  it  would 
take  many  years  before  there  would  be  enough  loss  to  the  Medicare 
Program  for  a  Federal  prosecutor  to  be  interested  in  doing  any- 
thing with  that  case.  So  normally  for  those  small  amount  dollar 
figures,  we  would  refer  them  to  the  carrier  to  look  into  them.  If 
indeed  there  was  an  element  of  false  claims  going  in,  we  might 
pursue  civil  monetary  penalties  which  is  a  noncriminal  administra- 
tive action. 

But  once  again,  when  you  are  talking  about  low  dollar  figures, 
you  are  talking  about  more  money  to  go  through  with  the  action 
than  what  you  are  going  to  get  back,  and  frequently  we  just  ask 
the  carriers  to  recoup  the  money  from  future  billings. 

Senator  Conrad.  One  of  the  problems  that  we  have  got  is  be- 
cause each  of  those  procedures  are  a  relatively  small  amount  of 
money,  $50  a  month,  even  though  $50  a  month  times  a  year  now  it 
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is  $600,  and  maybe  this  same  doctor  has  engaged  in  this  practice  on 
many  different  patients;  that  is,  billing  medicare  for  visits  that 
never  occurred,  the  individual  violation  is  not  sufficiently  big 
enough  to  pass  the  threshold. 

Ms.  Drissell.  That  is  correct.  Because  of  limited  resources,  we  all 
have  to  make  decisions  as  to  where  we  put  our  energies.  The  Feder- 
al prosecutors  frequently  cannot  prosecute  health  care  violations 
because,  as  you  noted,  they  are  busy  with  drug  cases  or  bank  rob- 
bers or  people  that  do  more  heinous  crimes. 

The  Office  of  Inspector  General  is  in  much  the  same  position.  We 
have  limited  resources.  I  have  30  investigators  to  cover  a  10-State 
area  and  that  includes  social  security  fraud,  as  well  as  health  care 
fraud.  We  have  to  draw  the  line  somewhere  as  to  what  we  work 
and  what  we  do  not  work.  We  work  very  closely  with  State  pros- 
ecutors' offices,  with  the  medicaid  State  agencies,  and  with  the  car- 
riers, and  we  try  to  resolve  every  allegation  or  every  question  that 
comes  in.  But  the  smaller  amount  items  will  take  longer  because 
they  are  not  as  high  a  priority. 

If  that  same  lady's  doctor  had  been  billing  $5,000  a  month,  it 
would  have  gotten  immediate  attention.  At  $50  a  month,  it  goes 
through  a  more  routine  procedure  which  just  takes  longer. 

Senator  Conrad.  The  difficulty  here  is  he  may  be  doing  $5,000  a 
month  by  doing  $50  a  month  on  a  hundred  patients  and  that  is  one 
of  the  concerns  we  have.  It  is  just  like  the  wound  care  kits,  where 
they  were  taking  something  that  cost  $2  or  $3  and  billing  $30, 
three  times  a  day  and  all  of  a  sudden  a  $30  item  turns  into  a  gen- 
erator of  a  million  dollars  a  month  of  profit  that  is  really  totally 
inappropriate  and  frankly  just  plain  crooked.  And  yet  because  of 
the  small  amounts  for  each  item,  it  in  a  way,  escapes  detection. 

Ms.  Drissell.  It  has  the  potential  of  doing  that.  There  are  ways 
that  the  carrier  and  the  Inspector  General  Office  could  do  proac- 
tive work  and  take  a  look  at  those  issues  and  do  some  studies  with 
computer  records.  But  that  all  takes  time.  It  all  takes  manpower 
and  it  is  very  difficult  to  do  those  types  of  studies  to  see  if  there  is 
a  problem  when  you  have  a  stack  of  existing  problems  already  to 
work  on. 

Senator  Conrad.  Tell  me,  what  is  in  that  stack?  When  you  go 
back  to  your  office  in  Denver,  what  is  it  that  you  are  looking  at? 
What  kinds  of  cases  are  on  your  desk  now? 

Ms.  Drissell.  In  our  region,  we  have  600  investigations  going  at 
any  one  time. 

Senator  Conrad.  How  many  of  those  would  be  medicare? 

Ms.  Drissell.  About  half  of  those  are  medicare  cases.  Now  they 
are  not  all  criminal  medicare.  You  have  to  realize  we  do  criminal, 
civil  and  administrative  investigations.  But  about  half  of  that  600 
would  be  medicare  which  would  indicate  we  have  some  kind  of  in- 
vestigation or  action  being  taken  against  somebody  who  has  done 
something  wrong  in  the  medicare  program.  And  that  is  just  in  our 
10-State  region. 

Senator  Conrad.  Can  you  give  us  some  flavor  of  what  those  300 
cases  are?  How  many  of  them  would  be  criminal?  Would  any  of 
them  relate  to  North  Dakota? 

Ms.  Drissell.  Yes,  they  would.  I  would  estimate,  now  this  is  just 
a  guesstimate  because  I  do  not  have  the  actual  facts  in  front  of  me. 
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but  probably  50  to  60  of  those  cases  would  be  criminal  in  nature. 
And  they  would  probably  be  enough  criminal  in  nature  that  we 
feel  that  there  would  be  criminal  action  taken  on  them.  We  have 
several  in  North  Dakota  going  at  the  present  time  that  are  crimi- 
nal in  nature. 

Probably  about  60  percent  of  that  300  would  be  sanction  actions. 
These  are  administrative  actions  that  we  can  take  against  health 
care  providers  who  have  violated  one  or  more  provisions  that 
allows  the  Inspector  General's  office,  through  some  legislation  that 
was  passed  in  1987,  to  kick  them  out  of  the  Medicare  and  Medicaid 
Programs.  And  there  are  14  or  15  different  things  that  a  health 
care  provider  can  do  to  allow  us  to  kick  them  out  of  the  program. 

One  is  being  convicted  for  a  medicare  or  medicaid  fraud.  One  is 
being  convicted  for  patient  abuse.  We  can  also  kick  them  out  for 
showing  a  lack  of  fiduciary  responsibility.  They  can  be  kicked  out 
for  losing  their  license.  Obviously  if  they  lose  their  medical  license, 
we  do  not  want  them  providing  medical  services  to  the  medicare 
and  medicaid  beneficiaries. 

And  then  the  remaining  of  our  work  would  be  civil  monetary 
penalty  cases.  These  are  cases  where  a  provider  has  submitted  false 
claims  to  the  Medicare  Program,  but  because  of  a  variety  of  rea- 
sons, basically  hinging  on  the  necessity  for  evidence  beyond  a  rea- 
sonable doubt,  we  have  been  unable  to  get  the  evidence  that  we 
need  to  prove  criminal  intent.  So  we  can  take  civil  monetary  penal- 
ty action  which  is  a  very  strong  monetary  penalty  that  can  be 
levied  against  the  health  care  provider. 

Senator  Conrad.  Let  me  just  ask  you  this.  You  mentioned  that 
you  have  several  criminal  investigations  going  on  that  would  in- 
volve North  Dakota.  Can  you  give  us  the  general  nature  of  those 
cases?  What  kinds  of  abuses  are  occurring? 

Ms.  Drissell.  It  would  probably  be  better  to  give  you  some  esti- 
mates so  I  do  not  divulge  an  ongoing  investigation.  The  vast  major- 
ity of  our  investigations  in  the  region — this  is  the  10-State  region — 
probably  centers  on  physicians,  podiatrists,  chiropractors,  people 
that  provide  an  individual  service  to  a  patient.  We  also  run  into 
problems  with  speech  pathologists,  with  physical  therapists  billing 
incorrectly. 

Basically,  it  is  probably  well  divided  among  all  the  health  care 
professionals.  We  are  not  fussy  about  who  we  investigate.  We  will 
investigate  anybody  who  seems  to  be  doing  wrong. 

Senator  Conrad.  To  rise  to  a  criminal  case,  of  course,  this  would 
not  be  a  matter  of  somebody  just  doing  something  incorrectly? 

Ms.  Drissell.  Absolutely  not,  no.  A  criminal  case  requires  proof 
beyond  a  reasonable  doubt.  And  our  office  nor  the  Federal  prosecu- 
tor wants  to  prosecute  somebody  who  has  just  made  an  error. 

Senator  Conrad.  An  honest  mistake.  I  mean  we  are  talking 
about  people  who  are  bilking  the  system. 

Ms.  Drissell.  We  are  talking  about  people  that  are  bilking  the 
system.  However,  the  decision  as  to  whether  to  prosecute  a  case 
criminally  is  subjective.  If  you  have  a  health  care  provider  that  is 
billing  the  program  100  claims  a  month  and  five  of  those  claims 
are  wrong  and  in  their  favor  financially;  is  that  criminal?  Well, 
maybe  that  is  just  a  bookkeeping  error.  How  about  10  claims  a 
month,  12?  Where  do  you  draw  the  number?  If  all  of  the  claims 
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that  are  misbilled  are  in  their  favor  financially,  a  reasonable 
person  would  say,  well  we  need  to  go  to  Las  Vegas  with  those  odds. 

So  a  lot  of  it  is  a  judgmental  decision  as  to  where  error  stops  and 
intent  starts,  and  that  is  part  of  the  difficulty  in  the  criminal  jus- 
tice system.  We  have  to  show  intent  to  criminally  prosecute.  Luck- 
ily the  Inspector  General  does  have  other  avenues.  If  we  cannot 
prove  the  criminal  intent,  if  we  cannot  show  that  that  individual 
knew  what  they  were  doing  and  intentionally  did  so,  then  there 
are  the  sanctioning  activities  and  the  CMP  activities  that  we  can 
take  as  a  levy  of  punishment. 

Senator  Conrad.  Can  you  tell  us  how  many  criminal  cases  have 
been  brought  in  the  last  year  in  this  region? 

Ms.  Drissell.  In  this  region,  last  year  for  the  year  that  ended  the 
end  of  August  in  this  10-State  region,  we  convicted  12  health  care 
providers. 

Senator  Conrad.  How  many  in  the  DME  area? 

Ms.  Drissell.  That  I  do  not  know.  I  am  sorry.  My  guess  would  be 
three,  but  I  am  not  really  positive. 

Senator  Conrad.  Do  you  have  any  investigations  ongoing  in  this 
region  on  carrier  shopping? 

Ms.  Drissell.  Not  at  this  time,  not  with  the  conclusion  of  the 
WGI  case. 

Senator  Conrad.  Given  the  fact  that  this  report  has  identified 
carrier  shopping  as  a  serious  problem,  have  you  found  that  it  is 
more  prevalent  in  other  regions  or  why  do  we  not  see  cases  in  this 
region? 

Ms.  Drissell.  I  think  it  is  more  prevalent  in  other  regions  be- 
cause quite  frankly  the  carriers  in  this  region  have  levied  reasona- 
ble reimbursement  rates  on  items.  And  if  you  have  a  carrier  like 
the  Pennsylvania  carrier  which  traditionally  has  paid  a  large 
amount  of  money  for  rather  less  costly  items,  then  of  course  the 
carrier  shoppers  are  going  to  go  to  that  carrier  and,  therefore,  it  is 
in  another  jurisdiction  from  my  10  States. 

Senator  Conrad.  So  as  a  pattern  what  we  see,  correct  me  if  I  am 
wrong,  that  in  our  region  of  the  country  we  see  a  higher  level  of 
honesty  and  higher  standards  by  those  who  review  these  charges; 
we  see  the  abuse  occurring  more  in  other  regions  of  the  country? 
Would  that  be  a  fair  statement? 

Ms.  Drissell.  I  would  imagine  the  percentage  of  abuse  we  see 
here  is  probably  reflective  of  the  rest  of  the  country.  But  the  dol- 
lars involved,  the  losses  involved  are  smaller. 

Senator  Conrad.  Substantially  smaller? 

Ms.  Drissell.  Substantially  smaller. 

Senator  Conrad.  Let  me  ask  about  another  case  that  has  come  to 
my  attention  through  my  office.  This  involves  a  woman,  her  hus- 
band was  released  from  the  hospital  and  they  needed  a  wheelchair 
which  the  family  rented  from  a  medical  equipment  supplier.  Unfor- 
tunately, the  gentleman  passed  away  very  quickly  after  his  return 
home.  So  the  wheelchair  was  only  needed  for  a  few  days  and  was 
returned  immediately  by  the  family  to  the  supplier.  My  constituent 
found  that  it  is  the  long  standing  policy  of  medicare  to  pay  for  a 
full  month's  rental  of  equipment  on  the  day  of  delivery,  no  matter 
how  long  the  equipment  is  used  for.  They  pay  for  a  full  month  of 
use  on  the  day  of  delivery. 
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In  this  case,  the  wheelchair  was  only  used  a  couple  of  days.  We 
have  pursued  this  because  it  seems  illogical  and  unfair.  Here  is  an 
item  that  is  only  being  used  for  a  few  days  and  they  bill  automati- 
cally for  the  whole  month.  I  mean,  it  is  theoretically  possible  one 
wheelchair  could  be  used  3  days  a  month,  12  months  a  year,  be 
used  about  30  days  and  you  get  a  full  year's  billing  out  of  it.  That 
just  seems  incredibly  wasteful.  I  must  say  to  my  constituent,  it 
seemed  incredibly  wasteful  to  me.  When  we  pursued  it,  I  wrote  to 
HCFA  asking  for  justification  of  the  policy  and  the  answer  I  re- 
ceived said  that  partial  monthly  charges  would  place  an  additional 
financial  burden  on  beneficiaries,  since  suppliers  would  refuse  as- 
signment. 

I,  myself,  really  have  to  wonder  about  the  system  where  we 
charge  for  a  full  month  on  a  few  days  of  use  of  something.  Have 
you  had  other  instances  where  you  have  had  complaints  about  this 
policy? 

Ms.  Drissell.  We  will  get  complaints  on  that  policy  but  it  is  an 
existing  policy  and  therefore  there  is  no  wrongdoing.  We  can 
merely  pass  the  complaints  on.  Again,  with  limited  resources,  all 
we  can  do  is  investigate  things  where  there  is  a  violation  of  a 
policy. 

Senator  Conrad.  To  me  this  is  a  violation  of  common  sense.  Ob- 
viously, that  is  not  in  your  portfolio  and  it  seems  to  me  this  is  the 
kind  of  thing  that  we  learn  about  as  we  go  through  these  investiga- 
tions of  what  are  violations  of  law,  clear  wrongdoing.  It  seems  to 
me  this  is  also  something  that  we  just  cannot  afford.  Maybe  it  is 
one  of  the  reasons  we  see  these  cost  numbers  behind  us. 


334 


335 


An3d:hing  else  that  you  would  like  to  add  that  the  Committee 
should  be  aware  of  in  terms  of  what  you  are  experiencing  in  this 
region? 

Ms.  Drissell.  I  think  that  so  far  today  we  have  really  covered 
very  well  the  things  that  we  are  experiencing  in  this  region.  I 
think  the  only  thing  that  I  can  add  is  that  once  again  the  taxpayer, 
the  Committee,  the  Congress,  somebody  must  decide  whether  we 
are  going  to  pay  more  for  spiraling  health  care  costs  or  we  are 
going  to  pay  more  for  the  investigative  tools  that  are  necessary  to 
stop  it,  or  at  least  hopefully  halt  it. 

We  just  recently  found  out  that  our  office  has  been  defunded 
again  or  defunding  is  being  considered.  A  large  amount  of  our 
funding  is  going  to  be  pulled  probably  for  some  other  purposes  and 
quite  frankly,  it  impinges  on  our  ability  to  be  out  there,  to  be  a 
working  force  in  the  community.  I  would  love  very  much  to  have  a 
health  care  task  force  here  in  North  Dakota.  We  have  an  aggres- 
sive prosecutor.  We  have  a  wonderful  carrier.  We  have  good  State 
prosecutors.  We  could  have  a  real  active  task  force  here,  but  quite 
frankly  with  30  investigators  to  cover  10  States,  I  cannot  commit 
one  or  more  agents  to  work  in  the  North  Dakota  and  South  Dakota 
area  full-time. 

So  resources  is  a  major  problem  with  the  Inspector  General's 
office,  and  I  realize  we  are  one  of  the  larger  Inspector  General  of- 
fices. But  when  you  see  the  kind  of  money  that  comes  through  and 
goes  out  to  the  public  through  our  particular  department,  and  you 
take  a  look  at  the  successes  that  we  have  had,  we  have  also  been 
one  of  the  most  productive  departments. 

Senator  Conrad.  Let  me  just  pursue  that.  When  you  say  that 
there  are  indications  that  the  office  is  going  to  be  defunded,  you 
are  talking  about  the  Inspector  General's  office? 

Ms.  Drissell.  The  Inspector  General's  office.  That  is  correct. 

Senator  Conrad.  Who  would  be  left  to  investigate  and  pursue 
wrongdoing? 

Ms.  Drissell.  I  did  not  mean  completely  defunded.  They  are  talk- 
ing about  $3  to  $6  million  being  taken  away  from  the  Inspector 
General's  office.  So  we  have  already  received  notice  that  we  are 
going  to  have  to  cut  back  in  personnel. 

Senator  Conrad.  Just  what  I  hear  from  our  looking  into  this  is 
that  we  do  not  have  enough  resources  now  to  go  after  all  of  the 
abuse  that  we  see  is  out  there. 

Ms.  Drissell.  That  is  correct. 

Senator  Conrad.  And  now  we  are  talking  about  cutting  from  the 
resources  that  are  available? 
Ms.  Drissell.  That  is  correct. 

Senator  Conrad.  Boy,  if  there  is  ever  a  case  of  penny-wise  pound 
foolish,  that  has  got  to  be  it.  I  wrote  Dick  Darman  last  year  during 
the  budget  fight  about  pursuing  those  who  look  into  medicare 
fraud,  because  the  payback  is  quite  dramatic.  We  are  getting  many 
rnore  dollars  back  than  we  have  put  into  investigations,  because  ob- 
viously that  is  what  keeps  the  system  honest.  Somebody  has  got  to 
be  looking.  Somebody  has  got  to  be  watching.  This  would  be  an- 
other example  of  that. 

Any  other  point  that  you  would  want  to  make  for  us?  Before  I 
give  you  a  chance  to  make  a  final  point,  one  of  the  things  I  wanted 
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to  follow-up  on  was  the  question  I  asked  John.  We  have  uncovered 
some  400  cases  that  we  have  referred  to  the  Inspector  General 
through  this  investigation,  400  cases  of  fraud  and  abuse  that  we 
have  referred  to  the  Inspector  General.  We  would  say  from  the 
volume  of  cases  that  it  is  obvious  to  unscrupulous  operators  that 
have  viewed  this  area,  durable  medical  equipment,  and  supply 
schemes  are  an  easy  way  to  defraud  the  Federal  Government.  De- 
fraud, after  all,  ultimately  the  taxpayers  of  this  country.  They  are 
the  ones  who  are  paying  the  bills. 

I  would  just  like  your  assessment.  You  have  been  in  a  position  to 
investigate  these  matters.  How  widespread  do  you  think  it  is?  And 
number  two,  what  do  we  do?  What  steps  should  we  take  to  stop  it? 

Ms.  Drissell.  Boy,  that  is  a  tough  one.  If  we  knew  how  wide- 
spread it  was,  it  would  mean  we  would  know  where  the  crime  was 
or  where  the  fraud  was  occurring  and  we  would  one  way  or  the 
other  put  a  stop  to  it.  We  can  only  guesstimate  as  to  how  much  is 
going  on.  Conservatively,  we  figure  that  1  percent  of  the  money 
that  goes  into  health  care  is  being  used  fraudulently  or  abusively. 
There  are  many  investigative  agencies  that  will  say  10  to  12  per- 
cent of  monies  going  into  programs  are  used  fraudulently  or  abu- 
sively. 

When  you  look  at  how  much  money  goes  into  Federal  health 
care  outlays,  that  is  a  whole  lot  of  fraud  and  abuse. 

Senator  Conrad.  Let  us  just  put  that  in  perspective  for  people.  If 
we  would  be  talking  about  10  percent,  the  total  expenditure  in  Fed- 
eral programs  is  about  nearly  $200  billion.  You  take  medicare, 
medicaid  and  research  programs,  you  are  pushing  $200  billion.  If 
we  were  at  10  percent,  that  would  be  a  level  of  fraud  and  abuse  of 
$20  billion  a  year.  That  is  stunning. 

Ms.  Drissell.  It  is  overwhelming. 

Senator  Conrad.  We  are  talking  about  total  health  care  expendi- 
ture in  this  country  of  $670  billion  a  year.  If  we  had  a  level  of 
fraud  and  abuse  in  all  of  those  of  10  percent,  that  would  be  $67  bil- 
lion a  year.  That  is  a  pretty  stunning  number.  At  1  percent  it  is  a 
big  number,  $6  or  $7  billion. 

Ms.  Drissell.  That  is  correct. 

Senator  Conrad.  What  is  your  own  sense?  You  have  been  out 
there;  you  have  been  investigating  these  things;  you  have  been 
looking  into  them;  how  prevalent  and  widespread  do  you  think 
fraud  and  abuse  is? 

Ms.  Drissell.  I  really  think  1  percent  is  very  conservative.  I 
think  if  you  went  up  to  5  to  10  percent,  you  might  be  closer.  Now 
you  realize  I  am  putting  in  those  figures  the  term  fraud  and  abuse. 
And  that  ties  in  people  that  game  the  system  that  maybe  are  doing 
things  that  are  just  in  that  gray  area  of  criminality  or  legally  not  a 
problem,  but  ethically,  morally  abusive  to  the  programs.  It  is  a 
rampant  problem.  I  suspect  it  is  probably  going  to  get  worse  just 
because  there  are  not  enough  watch  dogs  out  there  to  prevent  it 
from  getting  worse. 

The  system  was  geared  up  in  1965  as  far  as  medicare  goes  to  pro- 
vide health  care  to  elderly  citizens  in  our  society  and  it  was  not 
created  with  the  idea  in  mind  that  there  would  be  crooks  out  there 
that  would  be  trying  to  take  advantage  of  it.  And  going  back  and 
trying  to  put  the  band-aids  on  is  a  slow  arduous  process.  It  takes  a 
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long  time  for  legislative  changes  that  are  necessary  to  help  fill  in 
the  loopholes  where  criminals,  crooks,  whatever  you  want  to  call 
them — they  do  not  have  to  be  rocket  scientists  to  find  out  where 
they  can  get  the  best  financial  advantage  and  take  advantage  of 
the  system. 

Senator  Conrad.  You  know  you  make  a  very  good  point.  This  is 
not  illegal. 
Ms.  Drissell.  No,  it  is  not. 

Senator  Conrad.  Taking  a  $2  or  $3  item  and  looking  around  the 
country  to  find  out  what  jurisdiction  will  give  the  highest  level  of 
reimbursement  and  finding  out  that  Pennsylvania  will  reimburse 
you  $30,  three  times  a  day  for  this.  That  is  not  illegal.  It  is  not  ille- 
gal to  take  this  chair  cushion  at  $50  in  North  Dakota  and  go  get 
$250  for  it  in  some  other  jurisdiction.  That  is  not  illegal.  But  it  is 
obviously  wrong.  And  so  when  we  are  talking  about  fraud  and 
abuse,  it  does  not  have  to  be  illegal  to  be  wrong.  We  ought  to  make 
those  things  that  are  wrong  illegal,  so  that  we  have  some  way  of 
preventing  people  from  carrying  on  these  activities. 

But  I  must  say,  as  we  have  gone  through  this  investigation,  the 
depth  and  the  scope  of  what  is  being  done  has  been  pretty  stun- 
ning. I  would  have  to  say,  I  think  the  investigators  themselves  who 
started  down  this  road,  have  been  stunned  by  what  they  have 
found,  the  level  of  it  occurring  in  the  country.  And  we  had  the  wit- 
ness, the  salesman  who  testified  because  he  was  required  to  do  so. 
He  was  subpoenaed  to  testify.  He  did  not  want  to  come  and  testify. 
He  was  afraid  of  what  it  was  going  to  do  to  him,  but  he  testified 
under  a  subpoena  of  what  is  being  done  here. 

We  asked  him,  now  here  is  a  salesman  that  is  out  there  in  the 
real  world  dealing  with  this  everyday.  How  widespread  is  it,  I 
asked  him.  The  answer  was  not  comforting.  The  answer  was  very 
widespread,  over  a  dozen  companies  engaged  in  this  kind  of  thing 
nationwide. 

Any  last  observation  that  you  would  want  to  make  about  what 
we  should  do  as  a  society  to  put  a  stop  to  this? 

Ms.  Drissell.  I  think,  as  v/ith  any  kind  of  crime  or  abuse,  the 
citizen  can  be  a  big  help.  We  in  the  Inspector  General's  office,  we 
have  phone  numbers.  We  are  sending  it  out  with  our  fraud  alerts. 
They  are  readily  available.  If  people  have  questions,  we  invite  you 
to  call  our  office,  to  call  the  carrier.  If  you  think  there  is  something 
wrong  going  on,  we  invite  the  public  to  call  us.  That  is  one  line  of 
defense  that  we  have  against  fraud  and  abuse. 

We  rely  very  heavily  on  the  carriers.  As  I  have  said  before,  the 
North  Dakota  carrier  has  been  very  astute  in  picking  up  things 
that  look  suspicious  early  on  and  working  with  our  office,  so  that 
we  can  stop  something  before  it  proceeds  to  the  point  of  huge 
dollar  loses.  Call  the  carrier  if  you  as  a  citizen  have  a  question  or 
think  that  there  is  something  suspicious  or  think  that  you  have  re- 
ceived a  billing  that  is  inappropriate.  That  may  be  the  first  step  in 
taking  a  look  at  a  particular  health  care  provider  and  identifying 
the  fact  that  it  is  not  just  $50  a  month;  it  is  actually  $5,000  a 
month  because  there  are  100  patients  involved. 

Senator  Conrad.  Thank  you.  Really  we  need  the  public's  help. 

Ms.  Drissell.  Absolutely. 
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Senator  Conrad.  They  are  the  ones  that  are  going  to  help  us 
identify  fraud  and  abuse.  To  that  end,  we  have  provided  a  docu- 
ment that  is,  "Tips  for  Medicare  Beneficiaries  on  Detecting  Waste 
and  Abuse  in  Medicare  Reimbursement."  ^  Those  who  are  here  and 
those  who  represent  organizations  of  medicare  beneficiaries,  we 
would  urge  you  to  take  a  look  at  this  and  if  you  have  a  newsletter, 
publish  it  in  the  newsletter.  It  tells  how  to  detect  when  you  may  be 
subject  to  fraud  and  abuse,  and  then  who  to  notify,  who  to  tell  of 
your  suspicion. 

Again,  thank  you  very  very  much  for  your  testimony  here  today. 
Ms.  Drissell.  Thank  you. 

Senator  Conrad.  Next  we  will  hear  from  North  Dakota  Attorney 
General  Nick  Spaeth  and  David  Huey,  the  Counsel  to  the  Con- 
sumer Fraud  Section  of  the  North  Dakota  Attorney  General's 
Office.  They  will  discuss  the  complaints  against  a  Minneapolis  com- 
pany that  was  engaged  in  direct  to  consumer  sales  of  power  lift 
chairs.  Welcome.  It  is  good  to  have  you  here. 

Mr.  Spaeth.  Thank  you.  It  is  good  to  be  here. 

Senator  Conrad.  We  have  had  an  interesting  hearing  this  morn- 
ing going  over  a  new  report  from  the  Senate  Budget  Committee, 
the  lead  investigator  on  a  report  on  Medicare  fraud  and  abuse  that 
we  on  the  Budget  Committee  have  uncovered;  have  had  a  chance  to 
hear  from  the  Inspector  General  on  cases  that  are  ongoing  in  our 
region,  as  well  as  the  unveiling  of  a  new  report  by  the  Inspector 
General's  office  on  carrier  shopping,  the  kind  of  abuse  that  we  are 
seeing,  unfortunately  a  fairly  prevalent  abuse. 

We  also  wanted  to  have  a  chance  to  hear  from  the  State's  chief 
law  enforcement  officer  on  the  kinds  of  experiences  that  you  have 
had  to  get  some  sense  on  the  record  for  the  Budget  Committee 
what  is  happening  here.  And  so  please,  proceed.  We  would  be  very 
interested  in  your  testimony. 

STATEMENT  OF  NICHOLAS  J.  SPAETH,  ATTORNEY  GENERAL  OF 
NORTH  DAKOTA;  ACCOMPANIED  BY  DAVID  HUEY,  COUNSEL  TO 
THE  CONSUMER  FRAUD  SECTION,  NORTH  DAKOTA  ATTORNEY 
GENERAL  S  OFFICE 

Mr.  Spaeth.  Thank  you.  Senator  Conrad. 

As  you  know,  the  Office  of  the  Attorney  General  contains  a  con- 
sumer fraud  division  within  it  that  handles  thousands  of  com- 
plaints each  year,  many  of  them  involving  elderly  people  and  many 
of  them  involving  medicare  and  medicaid  fraud.  And  I  am  going 
today  to  focus  on  one  example  of  the  kind  of  problem  that  we  see 
in  our  office. 

First  of  all,  I  want  to  thank  you  for  the  opportunity  to  testify 
and  also  to  share  with  you  a  real  life  experience  of  four  North 
Dakota  senior  citizens.  These  persons  filed  complaints  with  my 
office  regarding  a  Minneapolis  company  selling  lift  chairs.  These 
chairs  are  designed  to  make  it  easier  for  people  with  medical  condi- 
tions such  as  osteoarthritis  to  get  in  and  out  of  chairs.  Under  the 
appropriate  circumstances,  these  chairs  fill  a  legitimate  medical 
need.  It  is  my  understanding  that  if  an  individual's  physician  has 
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issued  a  certificate  of  medical  necessity  and  if  the  purchase  has 
been  preapproved,  medicare  regulations  permit  reimbursement  of  a 
portion  of  the  purchase  price  of  these  chairs. 

But  I  am  not  here  today  to  talk  about  legitimate  companies  who 
sell  medical  equipment  to  meet  the  genuine  needs  of  consumers 
with  arthritis.  Rather  I  am  here  to  discuss  a  company  that  used 
the  false  promise  of  Medicare  reimbursement  as  a  shoddy  sale  tech- 
nique to  rip  off  unsuspecting  consumers  in  North  Dakota  and  Min- 
nesota and  perhaps  elsewhere. 

The  company's  name  is  United  Medical  Supply.  The  individuals 
apparently  involved  with  the  company  were  a  Michael  Mueller,  a 
Markland  Bergstrom,  Bob  Gordon  and  Russell  Lund.  The  sales  ap- 
proach in  each  case  was  very  similar.  Following  an  initial  phone 
call  from  the  company,  the  consumer  was  visited  in  his  or  her 
home  by  Bergstrom,  the  North  Dakota  sales  person.  The  salesman 
brought  the  chair  with  him,  so  he  could  make  the  sale  on  the  spot. 
One  consumer  reported  that  the  salesman  was  driving  a  van  that 
had  some  official  looking  markings  on  it  which  suggested  to  the 
consumer  that  there  was  a  connection  to  medicare  itself. 

In  each  case,  the  salesman  was  already  familiar  with  the  con- 
sumer's medical  condition  and  assured  them  that  medicare  and 
their  private  insurance  coverage  would  fully  reimburse  the  con- 
sumer for  the  $1,675  cost  of  the  chair.  In  one  case,  the  company 
even  furnished  a  letter  guaranteeing  reimbursement. 

The  salesman  would  demonstrate  the  chair.  He  would  then  ex- 
plain the  10-year  warranty.  Then  he  would  push  to  close  the  sale. 
If  the  consumer  raised  any  reservations  or  objections,  the  salesman 
would  remind  them  of  the  promises  of  full  medicare  or  insurance 
reimbursement.  What  did  the  customer  have  to  lose?  The  salesman 
said  the  company  was  so  confident  of  medicare  or  private  insur- 
ance reimbursement  that  it  promised  a  full  refund  if  medicare  and 
private  insurance  failed  to  provide  full  reimbursement. 

Of  course,  it  was  all  a  lie.  The  salesman's  promises  have  proven 
to  be  as  false  as  the  addresses  the  company  gave  on  its  invoices. 
The  company  and  its  personnel  have  disappeared.  The  promised  as- 
sistance of  filing  for  medicare  reimbursement  never  materialized 
and  there  is  no  one  around  to  honor  the  supposed  10-year  warran- 
ty. In  addition,  consumers  were  grossly  overcharged  for  the  chairs. 
A  check  with  the  local  medical  equipment  supplier  reveals  that 
similar  chairs  sold  by  a  legitimate  companies  ranged  from  $600  to 
$1,300. 

Our  office  has  received  complaints  from  four  North  Dakota  con- 
sumers who  each  paid  $1,675  for  their  chair.  We  believe  these  com- 
plaints are  the  tip  of  an  iceberg.  Our  investigation  has  turned  up 
additional  victims  in  North  Dakota,  Minnesota  and  Illinois.  In  ad- 
dition, we  have  reason  to  believe  that  the  company  may  have  also 
been  operating  in  Wisconsin,  perhaps  under  a  different  name. 

It  is  fairly  clear  from  our  investigation  that  this  attack  on  North 
Dakota's  elderly  consumers  was  well-planned,  well-organized  and 
narrowly  targeted.  All  of  the  consumers  who  complained  to  our 
office  share  a  common  characteristic.  First,  they  are  all  elderly. 
The  youngest  is  67  years  of  age  at  the  time  of  the  sale  and  the 
oldest  was  84. 
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All  of  the  complainants  suffer  from  some  medical  condition,  such 
as  osteoarthritis,  which  limits  their  mobility.  All  were  told  that 
medicare  or  health  insurance  would  reimburse  the  entire  cost  of 
the  purchase.  And  all  have  indicated  to  my  staff  that  they  would 
not  have  made  the  purchase,  if  they  could  not  have  received  full 
reimbursement  from  medicare  or  private  insurance. 

This  company  was  lightning  quick.  Our  investigation  reveals  that 
the  company  came  into  the  State,  made  its  fast  buck  and  disap- 
peared all  within  30  days. 

All  of  these  sales  took  place  in  North  Dakota  in  late  August  or 
September  of  1989.  We  received  the  first  complaint  in  November  of 
1989.  By  that  time  it  was  apparent  that  the  con  artist  that  ran 
United  Medical  Supply  had  shut  down  and  moved  on.  When  we 
called  them,  we  were  told  that  their  phone  had  been  disconnected. 
Our  letters  went  unanswered.  We  found  out  that  one  of  the  Minne- 
apolis addresses  on  the  invoices  did  not  even  exist  and  the  other 
was  a  mail  drop. 

The  nearly  2  month  delay  between  the  sales  and  the  complaints 
to  our  office  was  not  accidental.  One  of  the  consumers  told  an  in- 
vestigator from  my  office  that  the  salesman  had  advised  him  not  to 
contact  medicare  because  the  company  would  be  handling  all  the 
paperwork  for  him.  When  the  6  weeks  he  had  promised  it  would 
take  to  receive  reimbursement  passed,  the  consumer  called  the 
company's  number  only  to  be  told  that  it  was  no  longer  a  working 
number. 

Of  the  four  consumers  who  complained  to  our  office,  one  did  in 
fact  receive  a  partial  reimbursement  of  $700  from  medicare.  This 
was  less  than  half  of  the  promised  reimbursement  of  the  full  price 
of  the  chair,  $1,675.  But  even  this  case  raises  questions  about  the 
company's  conduct.  Both  the  consumer  and  her  doctor  advise  us 
that  no  certificate  of  medical  necessity  was  ever  issued.  The  medi- 
care administrator  tells  us  that  no  reimbursement  would  have  been 
made  without  this  kind  of  certificate.  This  raises  the  question 
whether  someone  from  the  company  may  have  submitted  a  forged 
certificate. 

Unfortunately,  we  have  not  been  able  to  recover  an)d:hing  from 
these  scam  artists  to  compensate  their  victims.  Our  task  has  been 
made  more  difficult  in  this  case  because  these  con  artists  moved  in 
so  quickly  and  then  left  the  State.  Perhaps  this  is  an  area  where 
greater  cooperation  between  State  and  Federal  agencies  would 
better  serve  our  mutual  constituencies. 

That  brings  me  to  my  next  point.  I  am  happy  to  report  that  a 
fresh  breeze  appears  to  be  blowing  in  the  area  of  Federal-State 
interagency  cooperation.  Our  experience  with  the  previous  Admin- 
istration was  characterized  by  open  hostility  on  the  part  of  Federal 
agencies  such  as  the  Federal  Trade  Commission  and  the  Justice  De- 
partment when  efforts  were  made  by  States  to  enforce  anti-fraud 
laws.  Recent  cooperative  efforts  between  these  Federal  agencies 
and  State  Attorney  Generals  suggest  that  the  attitude  is  changing. 
I  am  hopeful  that  these  changes  can  continue  because  the  re- 
sources and  unique  abilities  of  both  levels  of  the  American  Govern- 
ment are  needed  to  combat  the  pernicious  and  far-reaching  activi- 
ties of  the  modern  rip-off  artist  operating  under  the  guise  of  legiti- 
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mate  business.  Congress  should  do  whatever  it  can  to  encourage 
this  trend. 

Federal  agencies  need  to  take  an  active  role  in  cases  such  as  this 
one,  because  these  flimflam  operators  conduct  business  on  an  inter- 
state and  probably  nationwide  basis.  Our  efforts  to  halt  their  ac- 
tivities and  to  obtain  redress  for  our  State's  consumers  are  ham- 
pered by  our  limited  ability  to  follow  their  activity  into  other 
States.  We  work  closely  with  the  Attorney  General's  offices  in 
other  States  and  the  cooperative  relationship  among  the  States  is  a 
big  plus  in  this  effort.  But  there  is  definitely  a  large  and  important 
role  remaining  for  the  Federal  Government  in  pursuing  and  pros- 
ecuting con  artists  practicing  their  craft  in  several  States. 

One  question  that  comes  to  my  mind  from  this  experience  is — 
how  was  this  company  able  to  target  these  people  so  narrowly? 
These  were  not  random  sales  calls.  These  were  calls  on  people  that 
the  salesman  knew  in  advance  would  be  vulnerable  to  his  phony 
pitch.  Did  the  company  have  contacts  within  the  medical  or  insur- 
ance industries?  Did  it  get  information  from  medicare  itself?  Did  it 
get  information  from  a  credit  reporting  service?  I  do  not  have  the 
answers  to  these  questions,  but  I  believe  they  should  be  looked  into. 

A  major  issue  in  the  nineties  will  be  data  privacy  and  related 
concerns.  The  more  information  that  con  artists  has  about  a  con- 
sumer, the  better  able  he  or  she  is  to  take  advantage  of  a  con- 
sumer. Depending  on  where  the  crooks  at  United  Medical  Supply 
got  their  information,  this  may  be  a  case  that  demonstrates  the 
need  for  greater  protection  of  consumer's  privacy. 

What  else  can  the  Federal  government  do  about  this  problem?  I 
believe  there  are  three  steps  that  would  be  of  benefit  to  consumers. 
The  first  step  that  the  Government  can  take  is  to  increase  public 
information.  The  Social  Security  Administration  and  medicare  offi- 
cials should  do  everything  they  can  to  alert  recipients  to  the  poten- 
tial for  fraud.  We  have  found  public  information  efforts  to  be  of 
considerable  assistance  in  our  battle  against  consumer  fraud.  In 
the  coming  months,  my  office  will  be  conducting  a  series  of  con- 
sumer seminars  around  the  State  with  a  particular  emphasis  on 
schemes  such  as  this  that  are  targeted  at  the  elderly.  We  will 
surely  warn  them  about  schemes  like  these. 

Social  security,  however,  has  the  ability  to  reach  a  far  greater 
audience  than  any  other  State  official.  Brochures  describing  the 
problem  of  fraud  should  be  available  in  every  social  security  and 
medicare  office  in  this  country.  They  should  be  distributed  to  doc- 
tors and  other  medical  service  providers  throughout  the  country. 
They  should  be  included  in  regular  mailings  to  medicare  and  social 
security  recipients. 

I  firmly  believe  that  the  first  line  of  defense  against  fraud  is  an 
informed  consumer.  Not  only  can  informed  consumers  protect 
themselves  and  their  family  from  fraud,  but  they  can  give  law  en- 
forcement valuable  lead  time  by  recognizing  and  reporting  fraud 
when  it  first  appears. 

The  second  step  the  Federal  Government  should  take  is  in  the 
area  of  enhanced  enforcement.  Medicare  fraud  investigators  should 
be  alert  for  ways  to  identify  and  target  companies  like  United  Med- 
ical Supply  that  abuse  the  system.  Computer  checks  of  claims 
records  may  reveal  patterns  of  abuse  by  identifying  companies  with 
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a  high  number  of  rejected  claims  or  claims  which  reflect  a  claim 
for  greater  reimbursement  than  industry  averages.  An  effort 
should  also  be  made  to  track  individual  law  violators  so  that  they 
cannot  hide  under  different  business  names  or  corporate  identities. 

The  third  step  the  Federal  Government  should  take  is  by  enforc- 
ing consistent  penalties.  The  agencies  that  enforce  fraud  laws 
should  insist  that  companies  and  individuals  caught  violating  these 
types  of  abuses  pay  the  price.  At  a  minimum  violators  should  be 
prevented  from  receiving  compensation,  directly  or  indirectly,  for 
providing  medical  goods  and  services.  In  the  appropriate  cases,  en- 
forcement authorities  should  seek  civil  penalties  and  criminal  sanc- 
tions. Enforcement  authorities  should  also  place  a  high  priority  on 
getting  restitution  for  the  victims  of  these  schemes. 

This  is  by  no  means  a  complete  list  of  what  might  be  done  to 
attack  the  problem.  Nor  is  it  intended  as  a  criticism  of  current  ef- 
forts by  Federal  agencies.  My  task  today  is  simply  to  point  out  that 
a  definite  problem  exists  and  that  real  people  are  being  victimized. 
We  in  law  enforcement  must  strengthen  our  efforts  to  protect  inno- 
cent consumers  from  crooks  and  con  artists. 

I  think  these  field  hearings  are  an  appropriate  first  step  toward 
defining  the  problem  and  articulating  possible  solutions.  The  Com- 
mittee and  Senator  Conrad,  in  particular,  are  to  be  commended  for 
this  effort.  I  pledge  whatever  assistance  my  office  can  provide  in 
this  worth  while  cause.  Thank  you. 

Senator  Conrad.  Thank  you  very  much,  Nick.  It  is  really  a  fasci- 
nating case. 

[The  prepared  statement  of  Mr.  Spaeth  follows:] 
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TESTIMONY  OF 
THE  HONORABLE  NICHOLAS  J.  SPAETH 
ATTORNEY  GENERAL  OF  NORTH  DAKOTA 
BEFORE  THE 
UNITED  STATES  SENATE  BUDGET  COMMITTEE 
FIELD  HEARINGS  ON  WASTE,  FRAUD  AND  ABUSE  ' 
IN  FEDERAL  HEALTH  CARE  PROGRAMS 
SEPTEMBER  23,   1991  AT  BISMARCK,  NORTH  DAKOTA 


Thank  you  for  the  opportunity  to  appear  before  you  today  and 
share  with  you  the  real  life  experiences  of  four  North  Dakota 
senior  citizens.    These  persons  filed  complaints  with  my  office 
regarding  a  Minneapolis  company  selling  lift  chairs.  These 
chairs  are  designed  to  make  it  easier  for  persons  with  medical 
conditions  such  as  osteoarthritis  to  get  in  and  out  of  the 
chairs. 

Under  the  appropriate  circumstances  these  chairs  fill  a 
legitimate  medical  need.     It  is  my  understanding  that  if  the 
individual's  physician  has  issued  a  certificate  of  medical 
necessity  and  if  the  purchase  has  been  pre-approved.  Medicare 
regulations  permit  reimbursement  of  a  portion  of  the  purchase 
price  of  these  chairs. 

But  I  am  not  here  today  to  talk  about  legitimate  companies  who 
sell  medical  equipment  to  meet  the  genuine  needs  of  consumers 
with  arthritis.    Rather,  I  am  here  to  discuss  a  company  that 
used  the  false  promise  of  Medicare  reimbursement  as  a  shoddy 
sales  technique  to  rip  off  unsuspecting  consumers  in  North 
Dakota  and  Minnesota,  and  perhaps  elsewhere. 

The  company's  name  is  United  Medical  Supply  Co.    The  individuals 
apparently  involved  with  the  company  were  a  Michael  E.  Mueller, 
Markland  Bergstrom,  Bob  Gordon  and  Russell  Lund. 

The  sales  approach  in  each  case  was  very  similar.     Following  an 
initial  phone  call  from  the  company,  the  consumer  was  visited  in 
his  or  her  home  by  Bergstrom,  the  North  Dakota  salesperson.  The 
salesman  brought  the  chair  with  him  so  he  could  make  the  sale  on 
the  spot.    One  consumer  reported  that  the  salesman  was  driving  a 
van  that  had  some  official-looking  markings  on  it,  which 
suggested  to  the  consumer  that  there  was  a  connection  to 
Medicare  itself. 

In  each  case  the  salesman  was  already  familiar  with  the 
consumer's  medical  condition  and  assured  them  that  Medicare  and 
their  private  insurance  coverage  would    fullly  reimburse  the 
consumer  for  the  $1675  cost  of  the  chair.     In  one  case,  the 
company  even  furnished  a  letter  guaranteeing  reimbursement. 

The  salesman  would  demonstrate  the  chair.    He  would  explain  the 
ten  yeai  warranty.    Then  he  would  push  to  close  the  sale.  If 
the  consumer  raised  any  reservations  or  objections,  the  salesman 
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would  remind  them  of  the  promise  of  full  Medicare  or  insurance 
reimbursement.    What  did  the  consumer  have  to  lose?  The 
salesman  said  the  company  was  so  confident  of  Medicare  or 
private  insurance  reimbursement  that  it  promised  a  full  refund 
if  Medicare  and  private  insurance  failed  to  provide  full 
reimbursement. 

It  was  all  a  lie.    The  salesman's  promises  have  proven  to  be  as 
false  as  the  addresses  the  company  gave  on  its  invoices.  The 
company  and  its  personnel  have  disappeared.    The  promised 
assistance  in  filing  for  Medicare  reimbursement  never 
materialized.     There  is  no  one  around  to  honor  the  supposed  ten 
year  warranty.     In  addition,  consumers  were  grossly  overcharged 
for  the  chairs.    A  check  with  a  local  medical  equipment  supplier 
reveals  that  similar  chairs  sold  by  legitimate  companies  range 
from  $600  to  $1300. 

Our  office  has  received  written  complaints  from  four  North 
Dakota  consiimers  who  each  paid  $1675  for  their  chair.  We 
believe  these  complaints  are  the  tip  of  the  iceberg.  Our 
investigation  has  turned  up  additional  victims  in  North  Dakota, 
Minnesota  and  Illinois.     In  addition,  we  have  reason  to  believe 
that  the  company  may  also  have  been  operating  in  Wisconsin, 
perhaps  under  a  different  name. 

It  is  fairly  clear  from  our  investigation  that  this  attack  on 
North  Dakota's  elderly  consumers  was  well-planned, 
well-organized  and  narrowly  targeted.     All  of  the  consumers  who 
complained  to  our  office  share  a  number  of  common 
characteristics.     First,  they  are  all  elderly.    The  youngest  was 
67  years  of  age  at  the  time  of  the  sale  and  the  oldest  was  84. 

All  of  the  complainants  suffer  from  some  medical  condition,  such 
as  osteoarthritis,  which  limits  their  mobility.    All  were  told 
that  Medicare  or  health  insurance  would  reimburse  the  entire 
cost  of  purchase.     And  all  have  indicated  to  my  staff  that  they 
would  not  have  made  the  purchase  if  they  could  not  receive  full 
reimbursement  from  Medicare  or  private  insurance. 

This  company  was  lightning  quick.  Our  investigation  reveals 
that  the  company  came  into  the  state,  made  its  fast  buck  and 
disappeared  all  within  about  30  days. 

All  of  these  sales  took  place  in  late  August  or  September, 
1989.    We  received  the  first  complaint  in  November  of  1989.  But 
by  that  time  it  is  apparent  that  the  con  artists  that  ran  United 
Medical  Supply  had  shut  down  and  moved  on.    When  we  called  them, 
we  were  told  that  their  phone  had  been  disconnected.  Our 
letters  to  them  went  unanswered.    We  found  out  that  one  of  the 
Minneapolis  addresses  on  their  invoices  did  not  even  exist  and 
the  other  was  a  mail  drop. 

The  nearly  two  month  delay  between  the  sales  and  the  complaints 
to  our  office  was  not  accidental.    One  of  the  consumers  told  an 
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investigator  from  my  office  that  the  salesman  had  advised  him 
not  to  contact  Medicare  because  the  company  would  be  "handling 
all  the  paperwork"  for  him.    When  the  six  weeks  he  had  promised 
it  would  take  to  receive  reimbursement  passed,  the  consumer 
called  the  company's  number  only  to  be  told  that  it  was  no 
longer  a  working  number. 

Of  the  four  consumers  who  complained  to  our  office,  one  did  in 
fact  receive  a  partial  reimbursement  of  $700  from  Medicare. 
This  is  less  than  half  the  promised  reimbursement  of  the  full 
price  of  the  chair,  $1675.    But  even  this  case  raises  questions 
about  the  company's  conduct.    Both  the  consumer  and  her  doctor 
advise  us  that  no  certificate  of  medical  necessity  was  ever 
issued.    The  Medicare  administrator  tells  us  that  no 
reimbursement  would  have  been  made  without  this  type  of 
certificate.    This  raises  the  question  of  whether  someone  from 
the  company  may  have  submitted  a  forged  certificate. 

Unfortunately,  we  have  been  unable  to  recover  anything  from 
these  scam  artists  to  compensate  the  victims.    Our  task  has  been 
made  more  difficult  in  this  case  because  these  con  artists  moved 
so  quickly  into  and  then  out  of  our  state.    Perhaps  this  is  an 
area  where  greater  cooperation  between  state  and  federal 
agencies  could  better  serve  our  mutual  constituencies. 

That  brings  me  to  my  next  point.     I  am  happy  to  report  that  a 
fresh  breeze  appears  to  be  blowing  in  the  area  of  federal-state 
interagency  cooperation.    Our  experience  with  the  previous 
administration  was  characterized  by  open  hostility  on  the  part 
of  federal  agencies  such  as  the  Federal  Trade  Commission  and  the 
Justice  Department  when  efforts  were  made  by  states  to  enforce 
anti-fraud  laws.    Recent  cooperative  efforts  between  those 
federal  agencies  and  state  attorneys  general  suggest  that 
attitude  is  changing.    I  am  hopeful  these  changes  can  continue 
because  the  resources  and  unique  abilities  of  both  levels  of 
American  government  are  needed  to  combat  the  pernicious  and 
far-reaching  activities  of  the  modern  rip-off  artist  operating 
under  the  guise  of  legitimate  business.     Congress  should  do 
whatever  it  can  to  encourage  this  trend. 

Federal  agencies  need  to  take  an  active  role  in  cases  such  as 
this  one  because  these  flim-flam  operators  conduct  business  on 
an  interstate  and  probably  nationwide  basis.    Our  efforts  to 
halt  their  activities  and  to  obtain  redress  for  our  state ' s 
consumers  are  hampered  by  our  limited  ability  to  follow  their 
activity  into  other  states.    We  work  closely  with  the  attorneys 
general's  offices  in  other  states  and  the  cooperative 
relationship  among  the  states  is  a  big  plus  in  this  effort.  But 
there  is  definitely  a  large  and  important  role  remaining  for  the 
federal  government  in  pursuing  and  prosecuting  con  artists 
practicing  their  craft  in  several  states. 

One  question  that  comes  to  my  mind  from  this  experience  is  -  Hew 
was  this  company  able  to  target  these  people  so  narrowly?  These 
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were  not  random  sales  calls.    These  were  calls  on  people  that 
the  salesman  knew  in  advance  would  be  vulnerable  to  his  phony 
pitch.    Did  the  company  have  contacts  within  the  medical  or 
insurance  industries?    Did  it  get  information  from  Medicare 
itself?    Did  it  get  information  from  a  credit  reporting 
service?    I  do  not  have  the  answers  to  these  questions.    But  I 
believe  they  should  be  looked  into. 

A  major  consumer  issue  in  the  nineties  will  be  data  privacy  and 
related  concerns.    The  more  information  a  con  artist  has  about  a 
consumer,  the  better  able  he  or  she  is  to  take  advantage  of  the 
consumer.     Depending  upon  where  the  crooks  at  United  Medical 
Supply  got  there  information,  this  may  be  a  case  that 
demonstrates  the  need  for  greater  protection  of  consumer's 
privacy. 

What  else  can  the  federal  government  do  about  this  problem?  I 
believe  there  are  three  steps  that  would  be  of  benefit  to 
consumers : 

The  first  step  the  federal  goverment  can  take  is  to  increase 
public  information.    The  Social  Security  Administration  and 
Medicare  officials  should  do  everything  they  can  to  alert 
recipients  to  the  potential  for  fraud.    We  have  found  public 
information  efforts  to  be  of  considerable  assistance  in  our 
battle  against  consumer  fraud.     In  the  coming  months,  my  office 
will  be  conducting  a  series  of  consumer  seminars  around  the 
state  with  a  particular  emphasis  on  schemes  such  as  this  one 
that  are  targeted  at  the  elderly.    We  will  surely  warn  them 
about  schemes  like  these. 

Social  Security  has  the  ability  to  reach  a  far  greater  audience 
than  any  state  official.    Brochures  describing  the  problem  of 
fraud  should  be  available  in  every  Social  Security  and  Medicare 
office  in  the  country.    They  should  be  distributed  to  doctors 
and  other  medical  service  providers  throughout  the  country. 
They  could  be  included  in  the  regular  mailings  to  Medicare  and 
Social  Security  recipients. 

I  firmly  believe  that  the  first  line  of  defense  against  fraud 
is  an  informed  consumer.    Not  only  can  informed  consiimers 
protect  themselves  and  their  family  from  fraud  but  they  can  give 
law  enforcement  valuable  lead  time  by  recognizing  and  reporting 
fraud  when  it  first  appears. 

The  second  step  the  federal  government  should  take  is  in  the 
area  of  enhanced  enforcement.    Medicare  fraud  investigators 
should  be  alert  for  ways  to  identify  and  target  companies  like 
United  Medical  Supply  that  abuse  the  system.     Computer  checks  of 
claims  records  may  reveal  patterns  of  abuse  by  identifying 
companies  with  a  high  number  of  rejected  claims  or  claims  which 
reflect  a  claim  for  greater  reimbursement  than  industry 
averages.    An  effort  should  also  be  made  to  track  individual  law 


4 


347 


violators  so  that  they  cannot  hide  under  different  business 
names  or  corporate  identities. 

The  third  step  the  federal  government  should  take  is  by 
enforcing  consistent  penalties.  The  agencies  that  enforce 
fraud  laws  should  insist  that  companies  and  individuals  caught 
committing  these  types  of  abuses  pay  the  price.    At  a  minimum, 
violators  should  be  prevented  from  receiving  compensation, 
directly  or  indirectly,  for  providing  medical  goods  and 
services.     In  the  appropriate  cases,  enforcement  authorities 
should  seek  civil  penalties  and  criminal  sanctions.  Enforcement 
authorities  should  also  place  a  high  priority  on  getting 
restitution  for  the  victims  of  these  schemes. 

This  is  by  no  means  an  ccwnplete  list  of  what  might  be  done  to 
attack  the  problem.    Nor  is  it  intended  as  a  criticism  of 
current  efforts  by  federal  agencies.    My  task  today  is  simply  to 
point  out  that  a  definite  problem  exists  and  that  real  people 
are  being  victimized.    We  in  law  enforcement  must  strengthen  our 
efforts  to  protect  innocent  consumers  from  the  crooks  and  con 
artists. 

These  field  hearings  are  an  appropriate  first  step  toward 
defining  the  problem  and  articulating  possible  solutions.  The 
committee  and  Senator  Conrad  in  particular  are  to  be  commended 
for  this  effort.     I  pledge  whatever  assistance  my  office  can 
provide  in  this  very  worthwhile  cause. 

Thank  you. 
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Senator  Conrad.  I  was  just  looking  at  some  of  the  letters  that 
you  referred  to,  one  on  United  Medical  Supply  Company  station- 
ery. It  is  a  letter  to  one  of  the  victims  and  they  say,  ''We  appreciate 
your  order  for  our  deluxe  lift  chair  with  power  recline."  It  sounds 
pretty  good;  does  it  not?  "As  per  our  phone  conversation  today  con- 
cerning your  concern  with  reimbursement  on  the  chair,  we  will 
guarantee  your  money  to  be  reimbursed  or  we  will  pick  up  the 
chair  and  make  a  complete  refund  of  SI, 675.  Please  let  us  know  if 
we  can  be  of  any  other  service."  I  am  sure  the  person  who  got  that 
letter  was  reassured. 

Here  is  a  letter  that  went  from  one  of  the  \'ictims,  "To  Whom  It 
May  Concern,  United  Medical  Supply  Company,  Minneapolis,  Min- 
nesota." This  person  has  a  sense  of  humor.  She  says,  "You  notice  I 
have  said,  to  whom  it  may  concern,  to  be  sure  I  hope  someone  gets 
concerned.  I  am  so  disappointed  and  tired  of  what  I  might  call  dis- 
honesty. I  am  told  there  would  be  a  return  call  in  a  few  minutes 
and  I  have  waited  since  last  Wednesday  to  receive  the  call.  I  was 
told  that  twice  before.  I  want  you  to  come  and  get  the  chair,  plus 
return  my  money.  I  cannot  afford  a  chair  that  does  not  work.  I  had 
the  use  of  it  1  week  and  2  days.  Surely,  I  do  not  want  Blue  Cross 
and  medicare  being  stuck  either.  Unless  I  hear  from  you  promptly, 
there  will  be  legal  action."  And  she  signed  it,  respectfully. 

It  says  something  about  the  decency  of  these  people  that  were 
victimized.  From  your  experience  in  this  case,  you  talk  about  con- 
sumers being  a  first  line  of  defense  here.  Tip  us  off,  so  that  we  can 
make  changes.  What  else  needs  to  be  done  in  your  judgment?  Do 
more  resources  need  to  put  into  going  after  this  wrongdoing?  One 
of  the  things  that  leaps  out  at  one  is  this  separation  between  the 
people  who  get  something  and  the  people  who  pay  for  it.  And  in 
that  gap,  there  is  lots  of  room  for  fraudulent  activity.  We  certainly 
heard  loads  of  that  here  today.  Any  other  thoughts  on  how  wide- 
spread you  view  this  to  be  and  steps  that  we  might  take? 

Mr.  Spaeth.  It  is  enormously  widespread.  In  rural  States  like 
North  Dakota,  we  would  expect  that  it  would  not  be  too  common. 
But  actually  our  States  are  great  markets  for  them  because  we 
have  a  lot  of  trusting  people,  a  lot  of  older  than  average  population 
in  terms  of  national  demographics.  So  there  is  a  lot  of  it  here  and  I 
think  there  are  a  number  of  things  that  need  to  be  done.  I  men- 
tioned consumer  education.  I  think  that  is  the  best  thing  you  can 
do.  If  we  had  fully  aware,  informed  consumers,  this  would  never 
happen. 

Another  problem  is  an  enforcement  problem.  These  guys  operate 
very  quickly  and  they  move  on  before  we  even  receive  the  first 
complaint.  So  by  the  time  we  get  a  chance  to  follow-up  on  a  com- 
plaint, they  are  already  gone.  And  we  are  hampered  in  our  ability 
to  chase  them  down  because  of  lack  of  any  ability  to  move  beyond 
the  boundary  of  North  Dakota  to  enforce  anything.  I  think  one  of 
the  areas  where  I  would  personally  like  to  see  changes — I  think 
that  there  ought  to  be  stringent  Federal  anti-fraud  statutes  that 
allow  State  Attorney  Generals  enforcement  rights  in  Federal  court. 
That  would  enable  us  to  go  to  Florida  or  to  California  and  pros- 
ecute or  enforce  Federal  statutes  in  the  Federal  courts  in  other 
States.  Right  now  we  cannot  do  that. 
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Senator  Conrad.  We  just  had  an  example,  you  might  be  interest- 
ed in,  this  morning  of  a  woman  who  is  in  a  nursing  home  in  Flori- 
da, came  back  to  North  Dakota,  kept  getting  billed  by  a  doctor 
down  there  every  month,  just  regular  as  you  please  to  get  a  bill  for 
$50,  $50,  $50.  Medicare  was  being  billed  every  month  for  visits. 
This  woman  was  no  where  near  Florida.  We  waded  in,  after  we 
were  notified,  by  a  daughter  who  is  the  guardian,  after  it  had  been 
billed  for  5  months  and  7  months  later,  the  Federal  Government 
finally  responded.  This  would  be  a  case  where  if  you  had  enforce- 
ment authority  and  a  complaint  was  made  to  your  office,  you 
would  be  able  to  move  quickly. 

Mr.  Spaeth.  That  is  right.  We  live  in  a  Federal  system  and  some- 
times the  States  are  greatly  hampered  by  that  because  of  our  limit- 
ed ability  to  do  anything  beyond  the  boundaries  of  our  State.  The 
Federal  Government,  of  course,  is  available  for  national  enforce- 
ment, but  unfortunately  they  do  not  have  the  resources  to  really 
fully  investigate  a  lot  of  these  kinds  of  cases  which  may  not  seem 
important  to  them,  but  are  very  important  to  people  in  this  State. 

Senator  Conrad.  Let  me  ask  you,  did  United  Medical  ever  have  a 
North  Dakota  address  or  a  North  Dakota  telephone  number? 

Mr.  Spaeth,  No,  they  did  not.  In  fact,  when  we  attempted  to 
identify  them,  all  we  found  was  this  phony  mail  drop  in  Minneapo- 
lis and  a  disconnected  phone  number  in  North  Dakota. 

Senator  Conrad.  So  when  they  have  this  stationery  that  says 
United  Medical  Supply  and  they  have  an  address  in  Minneapolis, 
there  is  no  phone  number  there? 

Mr.  Spaeth.  No,  there  is  not. 

Senator  Conrad.  That  is  a  pretty  good  tipoff.  You  might  just  say 
to  consumers,  if  somebody  is  trying  to  sell  you  something  and  they 
have  got  no  North  Dakota  address  or  phone  number  and  their  sta- 
tionery has  got  no  phone  number  on  it  in  Minneapolis,  it  is  prob- 
ably a  pretty  good  tip  that  maybe  there  is  no  place,  either  in  North 
Dakota  or  Minnesota. 

We  tried  to  track  them  down  by  chasing  the  paper  trail  left  by 
the  checks  that  were  written.  All  of  the  North  Dakota  checks  were 
deposited  in  a  Dilworth,  Minnesota  bank.  From  there  they  were 
wire  transferred  to  a  Wisconsin  bank  and  then  wired  transferred  to 
an  individual  in  Los  Angeles.  And  that  was  the  end  of  the  trail. 

In  Los  Angeles? 

Mr.  Spaeth.  Yes;  as  I  was  telling  Dave  before,  it  seems  like  every 
fast  hustle  ends  up  in  LA. 

Senator  Conrad.  They  are  all  out  in  Los  Angeles.  Nick,  what  are 
the  chances  that  the  people  that  lost  their  money  here  ever  are 
going  to  get  their  $1,675  back? 

Mr.  Spaeth.  Virtually  nil.  First  of  all,  it  is  extremely  unlikely  we 
are  going  to  be  able  to  track  these  individuals  down.  I  mean,  they 
have  left  no  trail  for  us  to  follow.  Secondly,  it  has  been  our  experi- 
ence, even  when  we  do  track  them  down,  about  all  we  can  do  is  get 
some  sort  of  civil  restitution  judgment  against  them  and  they 
almost  always  end  up  judgment  proof,  one  way  or  another.  They 
manage  to  dispose  of  the  money  or  ferret  it  away  where  we  cannot 
get  at  it.  It  is  a  real  problem.  That  is  where  I  think  beefed  up 
criminal  penalties  are  really  being  entered  into  this.  We  need  a 
strong  deterrent.  If  people  knew  that  they  were  going  to  be,  that 
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there  was  substantial  risk  of  spending  some  hard  time  in  jail,  I 
think  we  would  see  a  lot  less  of  this. 

Senator  Conrad.  Anything  that  you  would  want  to  add? 

Mr.  Spaeth.  No,  I  think  you  have  covered  it  well  and  this  is  just 
one  small  part  of  it,  but  I  want  to  emphasize  that  we  only  gave  you 
this  as  an  example  of  one  kind  of  thing  we  are  seeing.  We  are 
seeing  it  in  many  other  areas  and  it  is  a  growing  problem,  not  a 
lessening  problem. 

Senator  Conrad.  Could  you  give  us  some  idea  of  the  number  of 
complaints  that  you  are  receiving  from  the  public  that  are  in  this 
area  of  medical  fraud? 

Mr.  HuEY.  I  apologize.  I  do  not  have  those  figures  right  in  front 
of  me.  We  receive  about  100  complaints  a  month  from  the  public 
all  together.  And  I  would  say  that  10  to  20  percent  would  be  a  good 
estimate  of  those  that  are  in  the  health  area.  And  if  anything,  I  am 
underestimating  somewhat. 

Senator  Conrad.  One  thing  we  know,  it  is  the  tip  of  the  iceberg. 
The  number  that  you  get  reflects  it  is  a  much  larger  problem. 

Mr.  Spaeth.  Basically  fraud  parallels  purchasing.  And  as  our 
economy  spends  increasing  amount  of  GNP  on  medical  supplies 
and  medical  services,  fraud  goes  right  along  with  it  because  that  is 
the  area  of  opportunity  for  someone  who  wants  to  cheat  somebody. 

Senator  Conrad.  That  is  where  the  money  is. 

Mr.  Spaeth.  That  is  right. 

Senator  Conrad.  That  is  what  Willie  Sutton  said. 
Mr.  Spaeth.  That  is  what  Willie  Sutton  said  about  robbing 
banks. 

Senator  Conrad.  Thank  you  both  very  much  for  your  testimony. 
I  want  to  thank  all  of  the  witnesses  who  appeared  here  today  and  I 
also  wanted  to  reserve  some  time  for  public  questions  or  comments. 
If  somebody  has  got  an  example  or  something  they  are  concerned 
about,  we  wanted  to  give  them  an  opportunity  to  bring  that  to  our 
attention,  again,  either  publicly  or  privately.  If  people  have  cases 
that  they  are  concerned  about,  we  would  certainly  like  to  get  them 
before  we  leave  today. 

So  questions,  comments?  Yes;  and  if  you  would  identify  yourself 
for  the  record. 

Ms.  Skallerud.  I  am  Sandra  Skallerud.  I  am  president  of  a  DME 
company  called  Country  Health,  Inc.  We  have  North  Dakota 
branch  offices  in  Fargo  and  in  Grand  Forks.  I  have  three  comments 
to  each  of  the  different  presenters,  if  you  do  not  mind? 

Senator  Conrad.  Sure. 

Ms.  Skallerud.  Recently  I  was  sent  as  a  supplier  a  box  of  sup- 
plies of  wound  care  items  from  a  manufacturer  asking  me  to  use 
my  company  to  dispense  these  supplies,  the  wound  care  kits,  to 
nursing  homes,  to  individuals,  to  whomever  would  buy  these.  And 
since  they  could  bill  for  each  one  $40  a  piece  and  three  times  a  day, 
they  would  pay  me  $9  to  do  that  for  them.  I  brought  the  kit  to  our 
management  staff  and  I  said,  OK,  we  are  going  to  get  bombarded 
by  this  kind  of  thing.  Could  I  just  send  a  letter  back  to  the  compa- 
ny and  see  if  they  would  verify  that  in  writing.  So  I  did  and  I  got 
an  off  the  record  in  writing  message  from  the  company.  That  came 
back  to  me.  I  brought  it  up  to  our  carrier.  North  Dakota,  Blue 
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Cross/ Blue  Shield  and  brought  it  to  their  fraud  and  abuse  depart- 
ment. I  sincerely  hope  it  goes  some  place. 

I  have  done  that  several  times  in  the  past  and  like  you,  I  have 
not  had  a  response  to  what  I  do,  but  I  know  that  they  are  perhaps 
passing  it  on  to  regional.  The  other  

Senator  Conrad.  Let  me  just  stop  you  right  there  because  that  is 
a  perfect  example  of  what  we  are  talking  about  here.  That  is,  if 
you  could  share  with  John  before  you  leave  here  today  the  name  of 
that  outfit,  because  that  is  precisely  the  kind  of  thing  that  has  to 
be  stopped.  That  is  the  way  we  are  going  to  get  these  inflated 
health  costs  just  going  through  the  roof  when  companies  that  are 
unethical  try  to  establish  a  network  to  increase  the  usage  of  inflat- 
ed costs  for  something  like  a  wound  care  kit. 

Ms.  Skallerud.  I  would  be  happy  to. 

Senator  Conrad.  And  they  are  offering  you  a  payment  to  get 
them  business  at  these  inflated  prices. 

Ms.  Skallerud.  I  do  not  have  to  buy  the  supplies.  I  do  not  have 
to  deliver  them.  I  just  have  to  deliver  nursing  homes  or  individuals 
names  or  somebody,  so  that  they  can  bill  for  them.  And  upon  proof 
of  me  giving  them  the  information,  I  will  get  $9  for  each  and  every 
kit  that  goes  out.  I  have  a  piece  of  proof  for  you,  if  you  would  like 
it. 

Senator  Conrad.  Terrific.  Thank  you  very  much. 

Ms.  Skallerud.  The  other  thing  that  I  would  like  to  commend 
you  on  is  for  taking  this  hearing  out  of  Washington  and  back  to  us. 
This  is  great.  I  also  thank  you  for  sponsoring  the  Ethics  Bill.  We 
have  tried  as  an  association  of  suppliers  to  get  an  Ethics  Bill 
through  2  years  worth  of  Congressional  action  and  this  spring  we 
got  one  introduced  into  the  House.  Thank  you  for  bringing  it  to  the 
Senate.  With  one  in  each  place,  I  hope  that  we  will  have  something 
happen  with  that. 

I  cannot  endorse  strongly  enough  carrier  shopping  stopping  and 
if  we  could  just  bill  where  the  patient  lived,  we  would  be  delighted 
to.  We  are  not  able  to.  We  are  obligated  to  bill  where  we  have  our 
businesses.  So  for  a  person  in  Moorhead,  MN,  we  cannot  bill  the 
carrier  that  has  the  jurisdiction  over  a  person  in  Moorhead,  MN; 
we  have  to  go  to  North  Dakota.  Gratefully,  we  have  a  wonderful 
carrier  and  I  need  to  say  this  out  loud  and  in  front  of  the  public 
that  the  North  Dakota  carrier,  who  is  the  carrier  for  North 
Dakota,  South  Dakota  and  Wyoming,  had  the  foresight  2  years  ago 
to  hire  a  DME  consultant  and  to  put  a  liaison  member  on  our 
board  of  suppliers.  This  person  actually  sits  in  on  every  meeting  of 
all  the  supplies,  so  that  they  know  right  up  front  what  is  going  on 
with  the  local  suppliers  in  our  State.  And  it  has  kept  everybody  at 
the  forefront  of  using  regulations  properly. 

We  have  a  good  review  at  our  North  Dakota  carriers  area.  In 
fact,  I  have  been  requested  as  a  consultant  to  review  claims  and 
have  found  some  claims  that  I  have  passed  on  to  different  people. 
These  are  unusual  claims  out  of  the  ordinary,  out  of  the  ordinary 
dollars.  In  the  near  future,  there  is  some  steps  that  I  am  sure  you 
are  supporting  in  trying  to  get  a  regional  carrier  that  specializes  in 
home  medical  equipment  or  DME  equipment. 

Senator  Conrad.  That  is  part  of  the  legislation,  by  the  way,  that 
I  did  not  mention.  We  would  require  it. 
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Ms.  Skallerud.  I  would  highly  endorse  that.  North  Dakota  who 
already  is  doing  it  for  three  States  and  shares  its  computer  system 
with  Iowa,  to  be  selected  as  a  regional  carrier. 

Senator  Conrad.  We  are  very  hopeful  that  they  would  become 
one  of  the  regional  carriers.  We  think  there  is  a  strong  likelihood 
that  that  would  occur.  In  North  Dakota  we  could  actually  be  part 
of  cleaning  up  this  mess. 

Ms.  Skallerud.  Yes,  we  could.  We  would  like  to  do  that. 

Senator  Conrad.  Thank  you  very  much.  One  of  the  things  you 
always  hope  for  in  a  hearing  like  this  is  that  you  will  get  greater 
evidence  of  precisely  what  it  is  we  are  trying  to  find,  and  you  stand 
up  in  the  audience  and  have  an  example  of  exactly  the  kind  of 
abuse  we  are  trying  to  identify  and  eliminate,  and  that  is  very 
helpful  to  us.  It  is  also  very  useful  for  the  Committee  record  to 
have  somebody  who  is  in  the  business,  an  honest  supplier  who  en- 
dorses the  legislation,  to  clean  up  those  who  are  not  honest. 

I  assume  that  those  of  you  who  are  honest  get  hurt  by  these  kind 
of  never-do-well,  fly-by-night  operations,  and  that  is  why  you  are 
interested  in  getting  it  cleaned  up. 

Ms.  Skallerud.  We  wrote  to  you  to  ask  you  to  help  us  and  evi- 
dently you  did  with  sponsoring  that  bill.  So  thank  you  very  much. 
May  I  correct  a  statement  that  Mr.  Wagster  did  make,  however? 

Senator  Conrad.  Sure. 

Ms.  Skallerud.  It  relates  to  medicare  and  medicaid  billing.  The 
suppliers  are  obligated  to  bill  medicaid  for  the  20  percent  portion 
for  those  beneficiaries  that  are  eligible  for  the  Medicaid  Program. 
That  is  what  we  have  to  do  and  we  should  do.  And  I  think  that 
that  came  out  a  little  differently  during  the  testimony.  For  those 
that  are  not  eligible  for  the  Medicaid  Program,  we  cannot  bill 
under  a  medicare  number  anyway,  so  could  not  get  paid.  So  I 
would  like  to  have  that  corrected. 

Senator  Conrad.  All  right.  Thank  you  very  much. 

Ms.  Skallerud.  And  one  last  thing,  when  you  are  changing  the 
rules  for  providership,  we  would  highly  endorse  also  some  kind  of 
credentialing  or  some  kind  of  way  to  establish  criteria  for  provid- 
ers. In  our  State  and  my  company,  in  particular,  we  have  spent  an 
unusual  amount  of  dollars  seeking  a  voluntary  joint  commission  ac- 
creditation to  prove  that  we  are  viable.  We  have  been  in  the  busi- 
ness since  1972;  that  we  are  quality;  that  we  try  to  do  things  right. 
However,  only  20  percent  of  the  suppliers  in  the  Nation  and  about 
2  percent  of  the  providers  have  sought  to  do  this.  I  would  encour- 
age you  to  have  some  kind  of  stricter  criteria  for  that. 

Senator  Conrad.  All  right.  Thank  you  very  much.  That  is  a  good 
suggestion.  One  of  the  things  we  have,  I  think,  learned  as  we  have 
gone  through  this  investigation  is  something  like  that  is  needed,  so 
that  the  ''good  guys"  are  identified. 

Yes,  sir,  if  you  would  identify  yourself,  for  the  record. 

Dr.  Gruby.  Yes,  I  am  Dr.  Gruby.  I  am  a  physician  and  surgeon 
here  in  Bismarck. 

Senator  Conrad.  I  think  I  have  been  on  the  receiving  end  of  your 
ministrations. 

Dr.  Gruby.  I  appreciate  the  letters  that  I  have  received  back 
from  you,  and  I  also  do  wish  to  thank  you  for  coming  to  Bismarck 
and  presenting  this  discussion.  It  has  certainly  afforded  a  lot  of  in- 
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formation  that  I  had  not  had  before.  There  are  a  couple  of  points 
too  that  I  thought  about  as  this  went  on.  I  would  like  to  add  my 
congratulations  to  Nick  Spaeth,  because  I  think  he  put  his  finger 
right  on  a  topic  that  is  terribly  important.  I  do  not  like  to  just  take 
time  to  chew  things  over;  I  like  to  try  to  provide  solutions.  And  I 
think  one  of  the  particular  solutions  that  he  alluded  to  was  coop- 
eration. I  think  that  is  extremely  important. 

To  give  you  an  idea  of  what  it  is  like  to  be  on  the  physician  side. 
I  really  hate  that  term  health  care  provider,  by  the  way.  I  am  a 
physician  and  I  am  a  surgeon  and  I  give  care.  But  a  while  ago 
there  was  something  called  the  MAAC  Program.  The  MAAC  Pro- 
gram is  a  program  that  was  used  by  medicare  to  establish  a  maxi- 
mum allowance  of  some  of  the  particular  fees.  Well,  because  of  all 
of  the  administrative  necessity,  we  have  hired  an  administrator 
and  now  we  have  an  assistant  administrator  in  our  office  and  we 
have  reviewed  this  thing  very  carefully.  When  the  MAAC  came  out 
a  couple  of  years  ago  we  looked  at  that  very  carefully  to  see  what 
they  were  and  what  they  would  be  alluded  to. 

When  we  researched  that  and  when  we  checked  back  with  medi- 
care, a  third  of  their  MAACs  for  us  were  incorrect.  In  other  words, 
the  medicare  administration  people  were  incorrect  30  percent  of 
the  time,  minimum.  So  we  have  a  bit  of  a  problem  there  from  our 
point  of  view. 

Senator  Conrad.  What  do  you  think,  if  I  could  just  interrupt. 
What  do  you  think  the  cause  was  for  those  errors?  Could  you  deter- 
mine a  pattern? 

Dr.  Gruby.  I  believe  the  real  problem  is  the  terrific  amount  of 
regulation,  the  administrative  concerns  that  are  going  on  in  Health 
Care  Financing.  The  Health  Care  Financing  Administration  is 
looking  for  help,  I  believe,  to  try  to  smooth  out  some  of  the  prob- 
lems that  we  see  from  the  Federal  to  a  State  level.  We  have  all  the 
States  with  different  types  of  laws  and  concerns.  But  they  are  not 
very  receptive.  There  is  something  called  the  Global  Service  Data 
for  Orthopedic  Surgery.  This  happens  to  be  something  that  was  put 
together  by  the  American  Academy  of  Orthopedic  Surgery  and  the 
Physician  Payment  Review  Commission  which  is,  of  course,  a  Com- 
mission that  put  together  the  Medicare  fee  schedule  for  all  physi- 
cians. 

This  document  was  looked  at  and  came  about  after  a  tremendous 
amount  of  work  and  we  have  offered  that  to  the  Health  Care  Fi- 
nancing Administration  for  addressing  part  of  the  problem  with 
unbundling.  And  we  have  not  been  successful.  Ninety  (90)  percent 
of  medicare's  orthopedic  fees  are  covered  in  this  book.  And  it  is 
something  that  has  been  looked  at  by  a  tremendous  amount  of  re- 
sponsible and  honest  orthopedic  surgeons,  as  well  as  the  Physician 
Payment  Review  Commission.  We  would  like  to  have  a  little  coop- 
eration in  that. 

I  think  also  when  we  talk  about  cooperation,  I  am  interested  in 
this  physician  in  Florida.  They  tell  us  he  was  billing  this  patient  a 
year  after  she  left.  Was  that  information  related  to  the  National 
Data  Bank  for  Physicians.  This  is  a  data  bank  that  is  now  responsi- 
ble for  receiving  all  data  on  physicians  who  performed  some  wrong- 
ful act  or  some  sort  of  civil  problem. 
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Senator  Conrad.  That  should  be  done.  That  should  be  referred  to 
the  National  Data  Bank  for  Physicians. 

Dr.  Gruby.  That  is  a  clearinghouse  on  the  nationwide  basis.  So  I 
think  it  is  important  that  that  be  done.  The  other  thing  is  if  that 
physician  was  practicing  here  in  North  Dakota  and  if  that  informa- 
tion would  have  been  forwarded  to  the  North  Dakota  State  Board 
of  Medical  Examiners,  I  doubt  very  sincerely  that  he  had  had  prac- 
ticing ability  a  year  from  the  time  that  patient  moved  away.  So  I 
think  that  perhaps  we  ought  to  cooperate  and  perhaps  the  State 
Board  of  Medical  Examiners  in  Florida  should  be  notified.  The  peer 
review  should  have  occurred.  I  do  not  know  if  that  occurred,  but  it 
is  something  that  I  think  should  have  occurred. 

Senator  Conrad.  I  do  not  either,  but  we  can  find  out  and  do  that. 

Dr.  Gruby.  The  other  thing  about  that  too  is  that  when  we  are 
talking  about  regulations,  the  suggestion  was  made  that  when  it 
comes  to  signatures,  perhaps  we  ought  to  really  penalize  those  doc- 
tors, make  it  a  criminal  or  civil  offense,  if  that  signature  of  his  is 
misused  in  some  way.  To  me  that  is  like  a  farmer  that  I  knew  who 
robbed  a  bank.  And  since  he  robbed  that  bank,  perhaps  all  farmers 
should  be  suspect.  I  think  it  is  a  very  apt  analogy  and  I  think  it 
ought  to  apply.  Excuse  me,  I  have  got  a  cold  and  no  physician  has 
been  able  to  cure  it.  [Laughter.] 

Those  are  the  most  important  things  that  I  had  to  say.  There  are 
a  number  of  areas  that  you  find  that  in  medicine,  in  particularly, 
myself  as  an  orthopedic  surgeon  would  be  really  just  anxious  to 
help  in  smoothing  out  some  of  these  particular  problems.  But  there 
is  this  sense  of  cooperation  that  needs  to  be  developed. 

Senator  Conrad.  Thank  you.  I  very  much  appreciate  your  taking 
the  time  to  come.  By  the  way,  my  ankle  is  just  fine.  [Laughter.] 

Mr.  SvEDJAN.  Senator  Conrad  and  members  of  the  Committee, 
my  name  is  Ken  Svedjan.  I  am  a  State  representative  from  District 
1718  in  Grand  Forks.  And  in  the  North  Dakota  legislature  I  have 
the  privilege  of  serving  on  the  Human  Service  and  Veterans  Af- 
fairs Committee  which  hears  most  of  the  health  related  legislation 
at  the  State  level. 

Senator  Conrad.  Welcome.  Thank  you  for  coming. 

Mr.  Svedjan.  Your  welcome.  I  am  happy  and  privileged  to  be 
here,  I  think.  During  the  interim,  I  am  also  serving  on  the  Interim 
Health  Care  Committee  which  was  established  during  this  last  ses- 
sion to  begin  looking  at  the  issues  of  cost,  access,  and  quality  of 
health  care  for  North  Dakotans,  and  most  recently  appointed  to 
serve  on  the  Health  Task  Force.  Other  members  of  that  task  force 
are  here  today.  It  is  a  task  force  that  has  been  established  by  the 
North  Dakota  State  Health  Council,  and  it  is  that  group  that  will 
really  get,  I  think,  to  the  point  of  where  the  rubber  hits  the  road, 
with  regard  to  the  issues  of  access.  And  when  I  talk  of  access,  I  am 
talking  both  financial  and  geographic  access  here  in  North  Dakota. 
But  also  cost  and  quality  issues. 

But  I  would  just  like  to  first  of  all  applaud  you  and  your  Commit- 
tee for  pursuing  this  issue.  As  we  look  at  fraud  and  abuse  and  the 
$3  billion  that  I  heard  cited  today  related  to  that  issue,  that  is  sig- 
nificant. Or  as  we  say  in  eastern  North  Dakota,  that  is  not  small 
potatoes.  We  have  to  do  something  to  get  at  those  issues  and  I 
think  you  are  beginning  to  do  that. 
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But  as  I  listened  today,  it  seemed  clear  to  me  that  fraud  and 
abuse  is  occurring,  but  there  appears  to  be  a  systems  problem  or 
maybe  a  management  problem  of  significant  portions  on  the  Feder- 
al level,  as  it  relates  to  the  medicare  system.  Now,  of  course,  that  is 
a  system  that  has  been  established  by  the  Federal  Government  and 
while  we  know  fraud  and  abuse  is  occurring,  some  of  us  on  the 
State  level,  maybe  all  of  us,  are  almost  powerless  to  do  anything 
about  it,  other  than  to  report  areas  where  fraud  and  abuse  occur. 
And  I  strongly  encourage  people  here,  if  you  are  aware  of  anything 
like  that  to  report  them.  Because  there  are  mechanisms  where 
these  things  can  be  pursued. 

So  as  you  work  to  solve  the  problems  hopefully  related  to  fraud 
and  abuse,  I  would  hope  the  Congress — the  Senate  and  the  House — 
would  also  look  at  how  they  can  improve  the  system.  You  have 
identified  through  Mr.  Wagster's  group  and  others,  eight  areas  that 
are  areas  of  significant  problem.  You  have  identified  how  abuses 
occur  in  there;  why  it  is;  and  I  think  you  have  heard  testimony 
today  too,  as  to  how  some  of  those  loopholes,  if  you  will,  could  be 
closed.  And  I  would  strongly  urge  the  Congress  to  do  that. 

Senator  Conrad.  Let  me  just,  if  I  can,  interrupt  you  there  and  to 
indicate  that  the  bill  that  we  introduced  on  Friday — I  know  this  is 
happening  in  real  time,  so  I  think  very  few  people  are  aware  of 
what  is  in  the  legislation — ^but  the  bill  that  the  four  of  us  have  in- 
troduced. Senator  Sasser  and  myself  and  Senator  Domenici  and 
Senator  Grassley,  goes  to  the  issues  of  forum  shopping,  third  party 
billing,  provider  numbers,  unbundling,  parameter  billing,  and  kick- 
backs. It  has  additional  provisions  as  well.  But  at  least  in  those 
areas,  we  have  identified  specific  legislative  remedy. 

But  you  make  another  point  that  I  find  very  important,  and  that 
is,  systems.  The  systems  are  deficient  themselves  and  we  heard 
from  the  Attorney  General  of  North  Dakota  the  need  for  coopera- 
tion. We  heard  from  Dr.  Gruby  the  need  for  communication  and  co- 
operation. And  that  goes  to  the  nature  of  a  systems'  problem.  That 
is  clearly  part  of  it  that  is  not  going  to  be  solved  by  a  new  law.  A 
new  law  can  address  some  of  these  things.  A  systems'  problem  is  a 
management  problem.  And  we  have  got  to  go  back  and  bring  in 
those  people  that  are  responsible  for  managing  this  system  and  try 
to  get  them  to  do  better.  So  I  think  you  make  a  very  powerful 
point. 

Mr.  SvEDJAN.  Thank  you.  I  admit  that  I  have  not  had  a  chance 
to  read  your  legislation,  so  I  am  really  happy  to  hear  that  that  has 
been  introduced.  I  would  like  to  make  one  other  point;  and  that  is, 
that  first  of  all  I  recognize  you  have  tried  to  qualify  some  of  your 
comments  here  today  in  that  fraud  and  abuse  in  North  Dakota  is 
not  widespread.  It  is  occurring,  but  I  think  the  vast  majority  of  our 
providers  and  our  carriers,  third  party  carriers  and  so  on,  are  oper- 
ating legally  and  above  board. 

So  I  would  hope  that  this  not  be  construed,  either  through  the 
media  or  by  people  here  today,  as  a  problem  that  is  of  such  magni- 
tude in  North  Dakota  that  it  virtually  implicates  or  indicts,  if  you 
will,  our  providers.  Because  I  think  for  the  most  part  a  great  ma- 
jority of  the  people  here  were  law-abiding  citizens.  And  I  will  use 
our  hospital  as  an  example. 
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I  happen  to  work  for  the  United  Hospital  in  Grand  Forks,  one  of 
our  major  hospitals  in  the  State.  And  our  error  rate  for  billing  sub- 
mission, for  all  bills,  not  just  medicare,  but  for  all  bills  has  never 
exceeded  5  percent.  And  most  often  is  less  than  1  percent.  So  that 
tells  us  that  we  are  trying  to  do  a  very  good  job. 

Now  we  have  recently  completed  an  audit  of  some  of  those  bil- 
lings to  find  that,  yes  indeed,  there  were  some  areas  where  our 
people  made  mistakes  and  we  have  already  moved  to  correct  those 
few  areas.  But  it  also  showed  that  because  of  HCFA  changes  in  reg- 
ulations, that  we  are  not  always  in  a  position  to  even  know  what 
those  changes  are  sometimes,  where  we  are  submitting  under  the 
old  regulations.  So  we  get  caught  on  some  of  those  and  they  are 
really  not  our  fault. 

But  thirdly,  we  have  also  found  that  even  through  the  audits 
that  the  auditors  themselves  make  some  errors.  So  the  areas  that 
were  cited  in  our  most  recent  audit  report,  it  was  almost  an  equal 
split — one-third,  one-third,  one-third — where  we  made  some  mis- 
takes, that  where  HCFA  changes  caused  some,  but  also  where  the 
auditors  themselves  made  some  mistakes. 

But  in  summary,  I  think  it  is  important  that  you  proceed  with 
this.  I  hope  the  Congress  is  able  to  make  some  changes  that  ad- 
dress these  issues  and  I  know  your  intent  is  not  to  indict  or  impli- 
cate all  providers  in  the  State.  I  think  North  Dakota  should  feel 
good  about  the  health  care  they  have  here. 

Senator  Conrad.  Thank  you  very  much  for  that  testimony.  Just 
so  that  we  make  it  abundantly  clear,  you  tried  to  restate  it  several 
times.  But  I  think  it  is  always  good  to  state  it  again.  We  think  the 
overwhelming  number  of  our  people  in  North  Dakota  are  honest, 
ethical  suppliers.  Unfortunately,  because  of  the  way  the  system 
works.  North  Dakotans  can  be  victims,  even  though  their  suppliers 
are  honest.  I  think  that  is  what  we  see  with  wound  care  kits  in  the 
example  that  was  given  by  the  woman  earlier  and  the  wheelchair 
cushion.  People  in  North  Dakota  are  victims,  not  of  a  North 
Dakota  suppliers  who  are  operating  honestly  and  ethically,  but  in- 
stead of  a  system  that  allows  these  things  to  be  billed  some  other 
place  where  they  get  a  lot  more  money  for  it  and  to  engage  in 
these  fraudulent  practices. 

Those  are  things  that  our  legislation  is  designed  specifically  to 
stop.  Obviously,  our  region,  I  think,  would  be  a  major  beneficiary 
because  our  people  are  for  the  most  part  honest  and  ethical. 

Mr.  Wagner.  Thank  you.  Senator.  Vern  Wagner,  representing 
the  North  Dakota  medical  association. 

Senator  Conrad.  Welcome. 

Mr.  Wagner.  Just  a  very  short  statement.  One,  our  association  is 
very  much  on  record  opposing  any  fraud  or  abuse,  and  if  any  of  our 
members  are  implicated,  we  usually  try  to  be  pretty  hard  on  them. 
The  one  thing  that  I  did  want  to  mention.  Dr.  Gruby  mentioned  it 
earlier,  you  mentioned  the  case  in  Florida  where  there  is  billing  for 
6  or  8  months.  For  heaven's  sake  if  there  is  ever  a  case  like  that, 
where  a  North  Dakota  physician  bills  after  the  patient  has  moved 
out  or  the  patient  has  expired,  that  this  would  be  reported  to  our 
office  and  to  the  office  of  the  Commission  on  Medical  Competency 
and  the  Board  of  Medical  Examiners.  A  person  like  that  should  not 
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have  a  license  to  practice,  and  in  this  State,  fraudulent  billing  is  a 
cause  for  revoking  a  license  of  a  physician. 

Secondly,  I  was  very  much  surprised  by  hearing  that  carrier 
shopping  is  available.  I  did  not  know  that  exists  and  I  certainly 
commend  you  for  introducing  a  bill  of  that  type,  and  it  should  be 
eliminated. 

One  other  item  and  it  was  alluded  to  earlier  about  regulations 
that  exist  in  the  administration  of  this  program.  Some  of  the 
EOMBs  can  be  very  confusing,  not  only  to  the  patients  but  also  to 
the  physicians. 

Senator  Conrad.  Can  I  just  stop  you  on  that  point  and  say  that 
in  the  course  of  this  investigation  I  have  gone  over  some  of  these 
explanation  of  medical  benefits — which  is  what  EOMB  stands  for — 
and  I  will  tell  you,  I  have  got  a  long  background  in  financial  mat- 
ters, as  you  know,  and  some  of  these  things,  I  cannot  decipher. 

Mr.  Wagner.  I  cannot  either. 

Senator  Conrad.  They  are  so  complicated.  It  is  almost  as  though 
they  were  designed  to  confuse.  And  I  am  not  talking  here  about 
North  Dakota  operations.  Once  again,  the  things  that  we  have 
found  is  North  Dakota  people  being  hurt  by  it,  but  it  is  not  being 
done  by  North  Dakotans.  It  is  being  done  by  somebody  in  Florida, 
somebody  in  New  York,  somebody  in  some  one  of  these  other 
States  and  really  playing  a  game  with  the  system.  I  will  tell  you, 
you  can  see  why  an  elderly  person  who  may  not  be  well  gets  one  of 
these  things  and  it  is  pages.  It  can  be  pages  and  pages  and  pages  of 
billings  with  codes  that  are  impossible  to  decipher. 

Mr.  Wagner.  I  will  just  give  you  one  example.  Senator.  I  am  re- 
viewing a  couple  now  and  in  fact  a  carrier  is  now  working  with  us 
to  try  to  get  HCFA  to  change  it.  In  this  one  particular  instance,  a 
patient  went  to  see  the  physician.  It  was  billed  through  medicare. 
It  came  back,  EOMB  said  or  the  carrier  said,  this  was  applied  to 
your  deductible.  Therefore,  no  payment  is  made.  It  is  applied  to  the 
$100  deductible.  But  the  EOMB  said,  you  can  appeal  this  and  you 
can  go  to  legal  aid  or  whatever  to  have  assistance.  Immediately, 
the  patient  feels  there  is  something  wrong,  if  I  can  go  to  get  a 
lawyer  to  help  me  on  this.  And  it  just  does  not  make  any  sense. 
The  carrier  agrees.  But  they  are  required  to  put  it  in. 

The  one  other  thing,  and  that  again  was  alluded  to  earlier,  and 
this  referred  to  supplemental  insurance  carriers,  not  the  regular 
medicare  carrier  in  North  Dakota,  but  those  that  have  supplemen- 
tal insurance  other  than  Blue  Cross/Blue  Shield.  They  were  put- 
ting out  a  series  of  letters  to  patients  saying  that  the  physician 
charged  more  than  the  maximum  allowable,  and  we  as  a  carrier 
have  to  police  this  and  you  were  overcharged.  The  only  problem 
was  they  had  the  wrong  max  on  most  of  their  things.  And  this  gave 
the  impression  that  the  physician  was  billing  fraudulently.  So 
there  are  cases  where  some  of  the  explanations  are  not  very  good. 

I  thank  you.  Senator. 

Senator  Conrad.  Thank  you  for  your  testimony.  We  appreciate 

it. 

Mr.  Lord.  Senator  Conrad,  my  name  is  Greg  Lord.  I  am  with 
Great  Plains  Rehabilitation  Services  in  Bismarck.  I  am  also  cur- 
rent chairman  of  the  Dakota  Association  of  Medical  Equipment 
Suppliers. 
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Senator  Conrad.  Welcome  and  thank  you  for  coming. 

Mr.  Lord.  Thank  you.  We  represent  a  group  of  about  50  compa- 
nies within  the  two  States  of  North  and  South  Dakota  that  sell  and 
rent  durable  and  consumable  medical  equipment.  I  would  like  to 
keep  my  comments  short.  A  lot  of  people  touched  on  a  lot  of  differ- 
ent issues,  but  I  would  like  to  emphasize  again  the  need  for  accred- 
itation within  our  facilities,  within  our  States,  a  national  accredita- 
tion program. 

As  I  said,  we  represent  about  50  companies  within  the  State  of 
North  and  South  Dakota  and  we  anticipate  that  there  are  about  75 
to  100  bona  fide  companies  that  do  provide  home  medical  supplies 
and  services.  But  do  you  know  that  Blue  Cross  and  Blue  Shield  has 
1,400  provider  numbers  for  home  medical  equipment  companies 
within  North  and  South  Dakota? 

Senator  Conrad.  Could  you  just  give  those  numbers  again?  I 
think  that  kind  of  reveals  what  is  part  of  the  problem,  and  by  the 
way  our  legislation  deals  with  that  problem  as  well.  Would  you  just 
give  those  numbers  again? 

Mr.  Lord.  There  are  about  100  bona  fide  companies  that  provide 
home  medical  equipment  and  supplies  in  North  and  South  Dakota 
and  there  are  about  1,400  provider  numbers  that  have  been  issued 
in  North  and  South  Dakota  by  our  carrier  in  Fargo.  And  it  is  not 
the  carrier's  fault.  I  want  you  to  understand  that. 

But  do  you  know  what  constitutes  getting  a  provider  number? 
Providing  a  claim.  If  a  gas  station  company  down  the  road  sells  a 
tank  of  oxygen  to  a  patient  or  rents  a  tank  of  oxygen  and  says,  we 
will  submit  a  claim  for  you,  that  gas  station  company  is  automati- 
cally a  provider  of  service  within  our  State.  And  there  is  the  reason 
for  accreditation.  There  is  the  reason  for  a  State  type  of  mandate 
to  check  and  balance  who  is  authorized  providers  and  who  is  not 
within  the  State  of  North  Dakota  and  South  Dakota,  for  that 
matter. 

Senator  Conrad.  Let  me  just  say  on  that  issue,  our  bill  on  pro- 
vider numbers,  we  have  identified  the  problem  that  we  think  we 
have  talked  about  here  today.  And  the  solution  that  we  have  come 
up  with  is,  before  suppliers  are  allowed  to  bill  Medicare  for  DME 
and  supply  items,  suppliers  will  be  required  to  disclose  broad  own- 
ership information;  the  location  of  all  States  and  localities  where 
they  do  medicare  and  medicaid  business;  and  other  business  ar- 
rangements deemed  appropriate  by  the  Secretary  of  Health  and 
Human  Services  to  ensure  that  the  supplier  is  adequately  qualified 
to  deal  with  the  Medicare  Program  and  to  allow  the  Secretary  to 
monitor  and  detect  unethical  billing  practices.  Failure  to  comply 
with  this  requirement  will  result  in  program  exclusion,  as  well  as 
criminal  penalties. 

I  would  urge  you  now  that  we  have  introduced  the  bill  to  take  a 
look.  I  think  you  will  be  very  pleased  at  the  way  this  goes  after  the 
problems  that  we  have  identified.  Obviously,  it  is  in  the  interest  of 
the  honest  people,  and  that  is  what  I  hear  you  saying.  It  is  in  the 
interest  of  the  honest  suppliers  that  we  crack  down  on  the  charla- 
tans and  the  con  men  and  all  the  rest. 

Mr.  Lord.  And  again,  and  it  has  been  stated  before,  but  we  do 
want  to  applaud  your  efforts  in  this  regard.  I  know  that  we  have 
talked  before  in  the  past  and  you  said  you  were  going  to  do  some- 
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thing  about  this.  It  just  warms  my  heart  to  see  that  you  have 
taken  this  on  a  national  level  and  we  will  get  some  real  good  re- 
sults because  of  it. 

Thank  you,  Senator  Conrad. 

Senator  Conrad.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Lord  follows:] 

Prepared  Statement  of  Greg  Lord 

Senator  Conrad,  my  name  is  Greg  Lord.  I  am  Director  of  Great  Plains  Rehabilita- 
tion Services  and  also  serve  as  Chairman  of  the  Dakota  Association  of  Medical 
Equipment  Suppliers.  The  Dakota  Association  of  Medical  Equipment  Suppliers  is  an 
association  of  independent  home  medical  equipment  supply  companies  in  North  and 
South  Dakota.  There  are  approximately  50  stores  within  our  group,  with  hundreds 
of  employees  serving  thousands  of  beneficiaries  all  across  our  two  states. 

Senator  Conrad,  my  Company,  as  well  as  others,  supply  HME  products  and  serv- 
ice to  people  with  disabilities  and  elderly  patients  for  use  in  the  home.  Our  products 
range  from  traditional  medical  equipment  items  such  as  hospital  beds  to  highly  so- 
phisticated services  including  oxygen  ventilators,  parental  nutrition  therapies  and 
power-driven  wheelchairs.  A  substantial  portion  of  our  patients  and  clients  are  Med- 
icare beneficiaries. 

These  individuals  can  recuperate  from  an  injury  or  accident  at  home  with  fami- 
lies, away  from  the  institution,  with  the  help  of  home  medical  equipment.  For  the 
most  part,  HME  products  and  services  can  be  provided  at  a  far  less  cost  to  the  Gov- 
ernment than  similar  care  provided  in  a  hospital.  We  help  make  homecoming  possi- 
ble. As  an  HME  supplier  operating  in  North  Dakota,  I  know  that  the  vast  majority 
of  HME  suppliers  are  community  leaders  and  ethical  healthcare  providers.  Unfortu- 
nately, a  lack  of  appropriate  regulations  and  control  has  enabled  some  unscrupulous 
persons  to  deteriorate  the  HME  industry  by  their  unethical  and,  in  some  cases, 
fraudulent  business  practices. 

As  a  reputable  HME  supplier  serving  many  Medicare  beneficiaries  who  live  in 
this  area,  the  Dakota  Association  wants  you  to  know  our  concern  regarding  the  few 
"bad  apples"  that  operate  across  the  country.  Even  one  case  of  unethical  conduct  is 
one  too  many. 

For  this  reason,  Senator  Conrad,  I  applaud  your  efforts  here  today.  I  am  excited 
that  you  are  co-sponsoring  legislation  concerning  ethics  and  treatment  of  home  med- 
ical equipment.  I  feel  confident  you  will  promote  ethical  conduct  by  imposing  new 
criteria  that  HME  suppliers  must  meet  in  order  to  receive  reimbursement  under  the 
Medicare  Program.  We,  as  an  industry,  also  need  relief  from  the  more  egregious  ef- 
fects on  the  HME  industry  from  the  OBRA  1990  medicare  cuts.  While  the  home 
medical  equipment  supply  industry  represents  only  1%  of  the  entire  healthcare 
system,  OBRA  1990  cutbacks  were  disproportionately  four  times  what  other  health- 
care providers  were  cut.  These  cuts  will  affect  the  beneficiaries  in  North  Dakota,  as 
well  as  the  home  health  care  suppliers.  North  Dakota,  especially,  is  faced  with  some 
dilemmas.  Not  only  do  we  probably  have  one  of  the  larger  geographical  areas  to 
service,  but  we  have  the  lowest  reimbursement  rate  for  oxygen  of  the  50  states  in 
the  United  States.  OBRA  cut  back  capped  rental  items  by  23%  in  North  Dakota, 
one  of  the  higher  percentages  in  the  Nation. 

I  realize  that  the  news  of  the  few  "bad  apples"  has  influenced  our  leaders,  and 
consequently,  has  substantially  cut  services  to  our  beneficiaries.  So  with  this  in 
mind,  Senator  Conrad,  again  I  applaud  your  effort  here  today.  On  behalf  of  all  HME 
suppliers  who  want  to  see  this  industry  continue  to  provide  quality  home  medical 
equipment  products  and  services  to  the  elderly  and  people  with  disabilities,  I  appre- 
ciate your  support  for  this  critically  needed  legislation.  The  Dakota  Association  of 
Medical  Equipment  Suppliers  stands  ready  to  serve  as  an  educational  resource  for 
you.  I  invite  you  to  stop  by  and  see  one  of  our  stores  and  visit  with  the  people  who 
provide  these  services  in  North  Dakota.  I  realize  that  healthcare  will  be  a  critical 
issue  for  our  Washington  leaders  in  the  90's.  Thank  you  for  your  time  and  efforts  in 
coming  to  Bismarck  to  present  this  informative  public  forum.  Senator  Conrad. 

Senator  Conrad.  Yes,  sir. 

Mr.  Bernhardt.  Good  morning.  My  name  is  Larry  Bernhardt.  I 
am  an  associate  director  for  the  Department  of  Human  Services 
with  responsibility  for  the  economic  assistance  programs  which  in- 
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eludes  medicaid.  I  appreciate  the  opportunity  to  provide  testimony 
today  and  will  keep  my  comments  very  brief. 

First  of  all,  I  am  proud  to  say  that  the  error  rate  for  medicaid 
eligibility  determination  in  North  Dakota  is  at  1.5  percent  which  is 
an  enviable  rate  by  any  of  the  other  States,  and  we  attribute  this 
extremely  low  error  rate  to  the  excellent  job  being  done  by  eligibil- 
ity workers  in  North  Dakota.  We  also  enjoy  a  very  low  error  rate 
of  fraud  and  abuse  in  our  program,  as  is  evidenced  by  the  work 
done  by  our  SURS  unit,  which  is  a  Surveillance  Utilization  Review 
System  in  North  Dakota.  This  unit  is  responsible  for  monitoring 
the  payments  made  through  medicaid  and  to  detect  any  patterns  of 
over-utilization  or  suspect  medical  services  being  provided,  based 
on  the  diagnosis  for  the  patient. 

In  the  area  of  durable  medical  equipment  in  North  Dakota  Med- 
icaid Program,  we  require  a  PTAR,  which  is  a  prior  treatment  au- 
thorization request,  for  all  requests  for  durable  medical  equipment 
costing  over  $200.  It  is  important  to  note  that  we  only  pay  for  dura- 
ble medical  equipment  and  supplies  upon  an  order  by  a  physician; 
diagnosis  and  medical  necessity  are  also  required.  We  review  all  of 
these  requests  to  compare  them  against  best  practices  for  that  par- 
ticular diagnosis,  as  well  as  to  determine  if  there  is  an  alternative, 
more  cost  effective  means  to  provide  the  needed  services. 

Even  with  the  low  error  rate  and  with  our  activities  in  the  sur- 
veillance and  review,  we  have  started  up  a  pilot  project  in  North 
Dakota  to  test  the  fraud  control  units  for  the  AFDC  Program,  Food 
Stamp  Program,  Medicaid  Program.  We  started  one  unit  in  Cass 
County  in  January  of  this  year  and  the  second  unit  is  starting  up 
in  August  of  this  year  in  a  10-county  region  based  in  Jamestown. 

Our  efforts  in  these  pilots  are  to  attempt  to  detect  fraud  or  alle- 
viate errors  before  they  occur,  as  well  as  to  investigate  and  pros- 
ecute for  fraud  after  the  fact.  We  are  very  excited  about  these 
pilots.  We  are  confident  they  will  improve  our  already  enviable 
error  rates,  as  well  as  do  the  best  job  possible  in  North  Dakota  to 
make  sure  that  program  benefits  do,  in  fact,  go  to  those  who  are 
needy  and  eligible. 

Currently,  we  are  able  to  obtain  Federal  matching  for  these  pilot 
units  that  at  a  50  percent  rate.  And  it  will  be  most  helpful  and 
allow  for  faster  implementation  State-wide  of  these  units,  if  the 
Federal  Government  could  increase  the  Federal  matching  rate. 

Thank  you  for  the  opportunity.  If  you  have  any  questions,  I  will 
be  happy  to  respond. 

Senator  Conrad.  Thank  you.  These  numbers  that  you  have  just 
given  us  relate  to  medicaid  which  is,  of  course,  the  State  adminis- 
tered program.  It  tells  you  something  about  the  honesty  of  North 
Dakotans  and  it  tells  you  something  about  the  effectiveness  of  the 
administration  here.  I  wish  we  had  that  same  honesty  and  effec- 
tiveness nationwide.  We  would  have  a  lot  less  of  a  problem. 

What  are  you  seeing,  as  you  look  at  an  enforcement,  how  much 
of  a  problem  do  you  see  coming  in?  Mostly,  as  we  have  seen  here 
this  morning,  mostly  from  outside  of  North  Dakota,  but  affecting 
North  Dakotans. 

Mr.  Bernhardt.  That  is  real  difficult  for  me  to  respond  to.  My 
best  sense  is  that  the  problems  that  are  occurring  with  medicare 
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suppliers  also  extrapolate  over  then  to  be  problems  for  medicaid  as 
well.  So  a  similar  situation  exists  for  both. 

Senator  Conrad.  That  is  what  we  would  suspect.  Thank  you  very 
much.  Welcome. 

Ms.  Elliott.  Good  morning.  My  name  is  Ada  Elliott  and  I  am  a 
Silver-Haired  Assembly  person  from  Grand  Forks.  And  the  concern 
of  some  of  our  senior  citizens  is  the  electronic  telephone  calls  that 
they  receive  advertising  some  of  these  gimmicks.  And  it  has  been 
brought  to  my  attention  this  morning  that  they  are  wondering  how 
they  get  these  addresses  and  how  they  decide  who  is  in  need  of 
these  special  services?  And  as  a  recent  widow,  I  too  am  concerned. 
How  does  this  information  get  about  to  these  providers  or  carriers? 

Senator  Conrad.  It  is  a  very  good  question.  One  of  the  things 
that  we  have  found  is  that  they  buy  mailing  lists  of  people  that,  for 
example,  get  certain  magazines  that  would  be  targeted  towards  the 
elderly.  Or  they  buy  other  lists  of  people  who  would  be  in  a  target- 
ed group  and  with  that  list  they  get  phone  numbers,  and  then  they 
just  go  through  a  process  of  calling  all  of  those  people.  And  as  we 
identified  here  today,  sometimes  offering  what  are  really  fraudu- 
lent inducements.  They  say  to  people,  you  are  eligible  for  certain 
equipment  under  medicare  and  they  will  go  so  far  as  to  tell  them, 
it  will  not  cost  you  anything.  But  you  have  this  coming  to  you.  And 
then,  of  course,  that  sounds  pretty  good  to  people  and  the  next 
thing  you  know,  they  have  got  something  that  is  being  billed  to 
medicare  for  astronomical  sums  that  the  people  do  not  really  need. 
In  many  cases,  do  not  even  want.  But  they  are  vulnerable  to  that 
kind  of  thing. 

Have  your  membership  had  examples  of  people  calling  into  this 
State  with  all  kinds  of  offers  of  equipment  and  supplies? 

Ms.  Elliott.  That  is  what  I  have  been  told  this  past  week.  It  is 
an  electronic  telephone  system  I  understand.  And  this  particular 
woman  was  called  several  times  on  a  Sunday  and  she  was  upset. 
And  she  said  that  she  had  telephoned  or  contacted  the  telephone 
company  about  this. 

Senator  Conrad.  It  is  very  upsetting.  I  mean,  number  one,  they 
are  interrupting  your  life  to  really  take  advantage  of  you.  Obvious- 
ly, not  all  of  these  operations  are  unethical  or  dishonest,  but  unfor- 
tunately too  many  are. 

Ms.  Elliott.  And  it  seems  from  their  point  of  view,  and  this  is 
just  the  Silver-Haired  that  I  am  speaking  for,  that  certain  in- 
stances come  up  and  then  they  will  also  receive  advertising  from 
different  companies. 

Senator  Conrad.  If  you  would  tell  your  group  that  if  they  have 
instances  or  examples  of  situations  where  they  think  are  question- 
able, if  they  would  call  my  office — we  have  a  1-800  phone  number 
that  is  being  passed  out  over  there — or  to  call  the  Attorney  Gener- 
al's office,  the  Consumer  Complaint  Division,  we  would  be  happy  to 
pursue  those  cases  as  part  of  this  investigation.  And  I  can  assure 
you,  the  Budget  Committee  staff  of  the  United  States  Senate  would 
be  very  interested  in  any  examples.  That  is  one  reason  we  are  here 
today. 

Ms.  Elliott.  Thank  you. 

Senator  Conrad.  Thank  you  very  much. 
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Ms.  PoLLERT.  Good  moming.  I  will  keep  my  comments  brief.  I  am 
Pat  Pollert  and  I  manage  a  home  medical  equipment  company  in 
Fargo  and  Grand  Forks.  It  is  named  Country  Health.  As  some  of 
the  other  speakers  have  noted,  I  certainly  applaud  your  efforts  in 
looking  at  the  fraudulent  and  abuse  cases.  But  another  point  that 
was  made  is  that  there  really  is  something  that  we  need  to  look  at 
in  terms  of  the  management  of  the  systems  and  some  of  the  laws 
that  are  passed  to  try  and  clean  up  some  of  that,  only  to  probably 
make  it  more  difficult  for  beneficiaries. 

A  case  in  point,  a  recent  regulation  that  was  the  result  of  OBRA 
1990  and  the  cap  rental  option  for  wheelchairs,  et  cetera,  giving 
suppliers  the  option  to  offer  to  beneficiaries  the  purchase  of  their 
wheelchair  in  the  tenth  month.  However,  all  claims  are  held  up 
after  the  tenth  month  to  the  beneficiaries  or  to  the  suppliers,  if 
they  are  on  assignment,  until  we  have  received  in  writing  what 
their  option  is — I  want  to  continue  renting  or  I  want  to  purchase.  I 
have  been  keeping  a  log  of  the  number  of  contacts  that  I  have  had 
to  make  to  beneficiaries  since  that  option  has  gone  into  effect. 

One  particular  lady,  she  is  renting  a  wheelchair  for  her  disabled 
son,  and  she  is  quite  elderly  herself  and  does  not  understand  all 
these  rules  and  regulations.  I  have  talked  to  her  several  times  on 
the  phone  explaining  that  it  would  really  be  in  her  best  interest 
just  to  continue  renting  it.  You  know  it  is  capped  out  after  15 
months.  You  are  not  responsible  to  pay  after  that.  We  will  keep  the 
wheelchair  maintained  and  so  forth.  She  understands  that,  but  she 
has  yet  to  return  that  letter  and  I  have  sent  her  six  different  copies 
probably  now.  And  it  is  like  her  payment  for  medicare  is  going  to 
be  held  up  on  this  wheelchair,  just  because  she  cannot  understand 
that  she  has  to  get  that  letter  back  to  my  company,  so  I  can  send  it 
on  to  medicare  so  medicare  will  start  paying  her  claims  again. 

So  anything  that,  as  we  are  also  looking  at  the  management  of 
the  systems,  to  please  get  input  from  what  it  means  to  the  benefici- 
aries; what  it  means  to  the  suppliers  in  having  to  administrate 
that,  so  that  we  are  not  creating  more  nightmares  and  more  snags 
for  reputable  suppliers;  and  at  the  same  time  opening  up  some 
loopholes  for  the  unscrupulous  ones. 

Senator  Conrad.  Let  me  just  say  to  you  that  you  make  a  very 
very  good  point.  And  that  unfortunately,  when  you  have  these  bad 
operators,  that  anything  you  do  to  make  it  more  difficult  for  them, 
often  unintentionally  catches  up  the  honest  operators  and  makes 
life  more  complicated  for  them,  as  well. 

We  have  tried  in  the  legislation  that  we  have  designed  and  intro- 
duced to  do  it  in  a  way  that  will  not  add  burden  to  the  honest  oper- 
ators. But  one  of  the  things  we  are  looking  for  is  feedback  on  how 
this  will  impact  your  operations.  Obviously,  that  is  a  concern. 

Ms.  Pollert.  Because  one  of  the  things  that  happens  is  that  the 
fraudulent  ones  they  just  do  not  do  that  type  of  business  where 
there  is  so  much  paper  hassle.  They  are  not  the  ones  that  are  out 
there  furnishing  the  wheelchairs  and  the  hospital  beds  to  people 
who  really  need  it — the  very  time  intensive  hard  labor  of  deliver- 
ing beds  and  wheelchairs  to  homes.  They  are  not  in  that  type  of 
business  because  it  is  hard.  They  cannot  make  anjdhing  out  of  it. 
They  cannot  rip  people  off  in  that  business. 
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Senator  Conrad.  They  are  in  the  paper  manipulation  business 
for  the  most  part. 

Ms.  PoLLERT.  Yes;  but  yet  for  those  of  us  who  want  to  provide 
that,  it  is  just  extremely  difficult. 

Senator  Conrad.  Thank  you  very  much.  Any  other  comment  or 
question  somebody  would  want  to  make?  Vern. 

Mr.  Wagner.  Senator,  what's  that  bill  number  on  that  legisla- 
tion that  you're  talking  about? 

Senator  Conrad.  Is  there  a  bill  number? 

Mr.  Wagster.  It  hasn't  been  assigned.  It  will  be  assigned  when 
it's  printed  in  the  Record  today. 
Mr.  Haring.  S.  1736  is  the  number. 
Senator  Conrad.  S.  1736. 
Mr.  Wagner.  Thank  you. 

Senator  Conrad.  All  right.  Again,  I  want  to  thank  the  witnesses. 
I  want  to  thank  the  people  who  testified.  I  want  to  thank  all  of  you 
for  coming  and  listening.  If  there's  anybody  here  who's  got  another 
concern  or  case  of  fraud  or  abuse,  or  suspected  fraud  or  abuse  that 
you'd  like  to  share  with  us  privately,  David  Haring  is  with  me.  He 
is  my  chief  staff  person  in  this  area. 

One  of  the  things  I'd  like  to  do  is  commend  David  Haring  for  his 
involvement  in  this  national  investigation  and  in  pursuing  legisla- 
tive remedies  for  what  we  have  discovered  through  this  investiga- 
tion. David,  as  many  of  you  know,  is  a  former  top  budget  official  in 
the  State  of  North  Dakota.  He  comes  with  a  very  strong  financial 
background  and  has  provided  tremendous  help  to  us  as  we  have 
pursued  these  cases  and  solutions.  So  I  want  to  thank  David  for  his 
contribution  which  is  really  a  national  contribution. 

With  that  we  will  declare  this  hearing  closed. 

[Whereupon,  at  12:01  p.m.,  the  Committee  was  adjourned.] 
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Special  Fraud  Alert 

The  Office  of  Inspector  General  was  established  at  the 
Department  of  Health  and  Human  Services  by  Congress 
in  1976  to  identify  and  eliminate  fraud,  abuse  and  waste 
in  Health  and  Human  Services  programs  and  to  promote 
efficiency  and  economy  in  departmental  operations.  It 
carries  out  this  mission  through  a  nationwide  network  of 
audits,  investigations,  and  inspections.  To  help  reduce 
fraud  in  the  Medicare  program,  the  Office  of  Inspector 
General  is  actively  investigating  health  care  providers, 
practitioners,  and  suppliers  of  health  care  items  and 
services  who  (1)  are  paid  on  the  basis  of  charges  and  (2) 
routinely  waive  (do  not  bill)  Medicare  deductible  and 
copayment  charges  to  beneficiaries  for  items  and  services 
covered  by  the  Medicare  program. 

What  are  Medicare  deductible  and 
copayment  charges? 

The  Medicare  "deductible"  is  the  amount  that  must  be  paid 
by  a  Medicare  beneficiary  before  Medicare  will  pay  for 
any  items  or  services  for  that  individual.  Currently,  the 
Medicare  Part  B  deductible  is  $  100  per  year. 

"Copayment'*  (or  "coinsurance")  is  the  portion  of  the  cost 
of  an  item  or  service  which  the  Medicare  beneficiary  must 
pay.  Currently,  Medicare  Part  B  coinsurance  is  genially 
20  percent  of  the  reasonable  charge  for  the  item  or  service. 
Typically,  if  the  Medicare  reasonable  charge  for  a  Part  B 
item  or  service  is  $  100,  the  Medicare  beneficiary  (who  has 
met  his  deductible)  must  pay  $20  of  the  physician's  bill, 
and  Medicare  will  pay  $80. 

Why  is  it  illegal  for  "charge-based" 
providers,  practitioners,  and  suppliers  to 
routinely  waive  Medicare  copayment  and 
deductibles? 

Routine  waiver  of  deductibles  and  copayments  by 
charge-based  providers,  practitioners,  or  suppliers  is 
unlawful  because  it  results  in  (1)  false  claims,  (2) 


^  This  fraud  aleit  is  not  intended  to  address  the  routine  waiver  of 
copayments  and  deductibles  by  providers,  practitioners,  or  suppliers 
who  are  paid  on  the  basis  of  costs  or  diagnostic  related  groups.  The 
fact  that  these  types  of  services  are  not  discussed  in  this  fraud  alert 
should  not  be  interpreted  to  legitimize  routine  waiver  oi  deductibles 
and  copayments  with  respect  to  these  payment  methods.  Also,  it  does 
not  apply  to  a  waiver  of  any  copayment  by  a  federally  qualified  health 
care  center  with  respea  to  an  individual  who  qualifies  for  subsidized 
services  under  a  provision  of  the  Public  Health  Service  Act. 
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violations  of  the  anti-kickback  statute,  and  (3)  excessive 
utilization  of  items  and  services  paid  for  by  Medicare. 

A  "charge-based"  provider,  practitioner,  or  supplier  is  one 
who  is  paid  by  Medicare  on  the  basis  of  the  "reasonable 
charge"  for  the  item  or  service  provided.  42  U.S.C. 
1395u(b)(3);42C.F.R.  405.501.  Medicare  typically  pays 
80  percent  of  the  reasonable  charge.  42  U.S.C. 
1 3951(a)(  1 ) .  The  criteria  for  determining  what  charges  are 
reasonable  are  contained  in  regulations,  and  include  an 
examination  of  (1)  the  actual  charge  for  the  item  or  service, 

(2)  the  customary  charge  for  similar  items  or  services,  and 

(3)  the  prevailing  charge  in  the  same  locality  for  similar 
items  or  services.  The  Medicare  reasonable  charge  cannot 
exceed  the  actual  charge  for  the  item  or  service,  and  may 
generally  not  exceed  the  customary  charge  or  the  highest 
prevailing  charge  for  the  item  or  service.  In  some  cases, 
the  provider,  practitioner,  or  supplier  will  be  paid  the  lesser 
of  his  actual  charge  or  an  amount  established  by  a  fee 
schedule. 

A  provider,  practitioner,  or  supplier  who  routinely  waives 
Medicare  copayments  or  deductibles  is  misstating  its 
actual  charge.  For  example,  if  a  supplier  claims  that  its 
charge  for  a  piece  of  equipment  is  $100,  but  routinely 
waives  the  copayment,  the  actual  charge  is  $80.  Medicare 
should  be  paying  80  percent  of  $80  (or  $64),  rather  than 
80  percent  of  $100  (or  $80).  As  a  result  of  the  supplier*s 
misrepresentation,  the  Medicare  program  is  paying  $16 
more  than  it  should  for  this  item. 

In  certain  cases,  a  provider,  practitioner,  or  supplier  who 
routinely  waives  Medicare  copayments  or  deductibles  also 
could  be  held  liable  under  Uie  Medicare  and  Medicaid 
anti-kickback  statute,  42  U.S.C.  1320a-7b(b).  This  statute 
makes  it  illegal  to  offer,  pay,  solicit,  or  receive  anything 
of  value  as  an  inducement  to  generate  business  payable  by 
Medicare  or  Medicaid.  When  providers,  practitioners,  or 
suppliers  forgive  financial  obligations  for  reasons  other 
than  genuine  financial  hardship  of  the  particular  patient, 
they  may  be  unlawfully  inducing  that  patient  to  purchase 
items  or  services  from  them. 
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At  first  glance,  it  may  appear  that  routine  waiver  of 
copayments  and  deductibles  helps  Medicare  beneficiaries. 
By  waiving  Medicare  copayments  and  deductibles,  the 
provider  of  services  may  claim  that  the  beneficiary  incurs 
no  costs.  In  fact,  this  is  not  true.  Studies  have  shown  that 
if  patients  are  required  to  pay  even  a  small  portion  of  their 
care,  they  will  be  better  health  care  consumers,  and  select 
items  or  services  because  they  are  medically  needed, 
rather  than  simply  because  they  are  fi-ee.  Ultimately,  if 
Medicare  pays  more  for  an  item  or  service  than  it  should, 
or  if  it  pays  for  unnecessary  items  or  services,  there  are 
less  Medicare  funds  available  to  pay  for  truly  needed 
services. 

One  important  exception  to  the  prohibition  against 
waiving  copayments  and  deductibles  is  that  providers, 
practitioners,  or  suppliers  may  forgive  the  copayment  in 
consideration  of  a  particular  patient's  financial  hardship. 
This  hardship  exception,  however,  must  not  be  used 
routinely;  it  should  be  used  occasionally  to  address  the 
special  financial  needs  of  a  particular  patient  Except  in 
such  special  cases,  a  good  faith  effort  to  collect  deductibles 
and  copayments  must  be  made.  Otherwise,  claims 
submitted  to  Medicare  may  violate  the  statutes  discussed 
above  and  other  provisions  of  the  law. 

What  Penalties  Can  Someone  Be  Subject 
To  For  Routinely  Waiving  Medicare 
Copayments  Or  Deductibles? 

Whoever  submits  a  false  claim  to  the  Medicare  program 
(for  example,  a  claim  misrepresents  an  actual  charge)  may 
be  subject  to  criminal,  civil,  or  administrative  liability  for 
making  false  statements  and/or  submitting  false  claims  to 
the  Government.  18  U.S.C.  287  &  1001;  31  U.S.C.  3729; 
42  U.S.C.  1320a-7a.  Penalties  can  include  imprisonment, 
criminal  fines,  civil  damages  and  forfeitures,  civil 
monetary  penalties,  and  exclusion  from  Medicare  and  the 
State  health  care  programs. 

In  addition,  anyone  who  routinely  waives  copayments  or 
deductibles  can  be  criminally  prosecuted  under  42  U.S.C. 
1320a-7b(b),  and  excluded  from  participating  in  Medicare 
and  the  State  health  care  programs  under  the  anti-kickback 
statute.  42  U.S.C.  1320a  7(b)(7). 

Finally,  anyone  who  furnishes  items  or  services  to  patients 
substantially  in  excess  of  the  needs  of  such  patients  can  be 
excluded  from  Medicare  and  the  State  health  care 
programs.  42  U.S.C.  1320a-7(b)(6)(B). 
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Indications  Of  Improper  Waiver  Of 
Deductibles  And  Copayments 

To  help  you  identify  charge-based  providers,  practitioners, 
or  suppliers  who  routinely  waive  Medicare  deductibles 
and  copayments,  listed  below  are  some  suspect  marketing 
practices.  Please  note  that  this  list  is  not  intended  to  be 
exhaustive  but,  rather,  to  highlight  some  indicators  of 
potentially  unlawful  activity. 

•  Advertisements  which  state:  "Medicare  Accepted  As 
Payment  In  Full,"  "Insurance  Accepted  As  Payment 
In  Full,"  or  "No  Out-Of-Pocket  Expense." 

•  Advertisements  which  promise  that  "discounts"  will 
be  given  to  Medicare  beneficiaries. 

•  Routine  use  of  "Financial  hardship"  forms  which  state 
that  the  beneficiary  is  unable  to  pay  the 
coinsurance/deductible  (i.e.,  there  is  no  good  faith 
attempt  to  determine  the  beneficiary ' s  actual  financial 
condition). 

•  Collection  of  copayments  and  deductibles  only  where 
the  beneficiary  has  Medicare  supplemental  insurance 
("Medigap")  coverage  (i.e.,  the  items  or  services  are 
"free"  to  the  beneficiary). 

•  Charges  to  Medicare  beneficiaries  which  are  higher 
than  those  made  to  other  persons  for  similar  services 
and  items  (the  higher  charges  offset  the  waiver  of 
coinsurance). 

•  Failure  to  collect  copayments  or  deductibles  for  a 
specific  group  of  Medicare  patients  for  reasons 
unrelated  to  indigency  (e.g.,  a  supplier  waives 
coinsurance  or  deductible  for  all  patients  from  a 
particular  hospital,  in  order  to  get  referrals). 

"Insurance  programs"  which  cover  copayments  or 
deductibles  only  for  items  or  services  provided  by  the 
entity  offering  the  insurance.  The  "insurance 
premium"  paid  by  the  beneficiary  is  insignificant  and 
can  be  as  low  as  $1  a  month  or  even  $1  a  year.  These 
premiums  are  not  based  upon  actuarial  risks,  but 
instead  are  a  sham  used  to  disguise  the  routine  waiver 
of  copayments  and  deductibles. 
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What  To  Do  If  You  Have  Information 
About  Suppliers,  Physicians  Or  Other 
Providers  Who  Waive  Copayments  Or 
Deductibles 

If  you  have  information  about  a  provide,  practitioner,  or 
supplier  who  is  routinely  waiving  the  Medicare  copayment 
or  deductible,  contact  any  regional  office  of  the  Office  of 
Investigations  in  the  Department  of  Health  and  Human 
Services  at  the  following  locations: 


Regions 

Boston 

New  York 
Philadelphia 

Atlanta 

Chicago 

Dallas 

Kansas  City 
Denver 

San  Francisco 
Seattle 

Washington,  DC 


States 
Serviced 

MA.VT.NH.ME, 
RI,CT 

NY.NJ,  PR,  VI 

PA,MD,DE,WV, 
VA 

KY,  GA,NC,  SC, 
FL,TN,AL,MS 

IL,  MN.  WI,  MI, 
IN,  OH 

TX.NM.OK,  AR, 
LA 

MO.KS 

CO.  UT.  WY,  MT 
ND,  SD,IA,NE 

CA,NV,AZ,  HI 

WA,  OR.ID.AK 

DC  &  Metrop.  areas 
ofVA,MD 


Teiephone 

(617)565-2660 

(212)264-1691 
(215)596-6796 

(404)331-2131 

(312)353-2740 

(214)767-8406 

(816)426-3811 
(303)  844-5621 

(415)556-8880 
(206)442-0229 
(202)  619-1900 
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If  there  are  special  circumstances  that  make  it 
inconvenient  for  you  to  contact  one  of  the  regional  offices 
listed  above,  you  may  report  suspected  violations  to  the 
Office  of  Inspector  General  Hotline.  You  need  not  give 
your  name.  Written  reports  are  preferred.  The  Office  of 
Inspector  General  Hotline  address  and  telephone  numbers 
are: 

HHSOIG  HOTLINE 
Post  Office  Box  17303 
Department  of  Health  &  Human  Services 
Baltimore.  Maryland  21203-7303 
(301)965-5953 
(FTS)  625-5953 
(800)  368-5779  (Toll  Free  Nationwide) 
(800)  638-3986  (Toll  Free  Maryland  Only) 


OIG-91-23 
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SENATE  BUDGET  COMMITTEE  HEARING 
SEPTEMBER  23.  1991 
Bismarck.  ND 

Good  morning,  my  name  is  Larry  Bernhardt  and  I  am  an  Associate 
Director  for  the  North  Dakota  Department  of  Human  Services  with 
responsibility  for  all  of  the  Economic  Assistance  Programs  - 
including  Medicaid.  I  appreciate  the  opportunity  to  provide 
testimony  today  and  will  try  to  keep  my  comments  brief. 

First  of  all.  I  am  proud  to  say  that  the  error  rate  for  Medicaid 
eligibility  determination  in  North  Dakota  is  at  1.5Z  -  which  is  an 

ENVIABLE  RATE  BY  ALL  OTHER  STATES  AND  WE  ATTRIBUTE  THIS  EXTREMELY 
LOW    ERROR    RATE    TO    THE    EXCELLENT    JOB    BEING    DONE    BY  ELIGIBILITY 

WORKERS  IN  North  Dakota.    We  also  enjoy  a  very  low  rate  of  fraud  and 

ABUSE   IN  the  program.  AS  EVIDENCED  BY  THE  WORK  DONE  BY  OUR  S.U.R.S. 

(Surveillance  and  Utilization  Review  System)  unit  in  the  Medicaid 
Program.  This  unit  is  responsible  for  monitoring  the  payments  made 
THROUGH  Medicaid  and  to  detect  any  patterns  of  over-utilization  or 

suspect  medical  services  being  provided  based  on  THE  DIAGNOSIS  FOR 
THE  PATIENT. 

In    the    AREA    OF    DURABLE    MEDICAL    EQUIPMENT.     IN    THE    NORTH  DAKOTA 

Medicaid  Program,  we  require  a  PTAR  (Prior  Treatment  Authorization 
Request)  for  all  requests  for  durable  medical  equipment  costing  over 
$200.00.  It  is  important  to  note  that  we  only  pay  for  durable 
medical   equipment   and   supplies   upon   an   order   by   a  physician. 
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DlAGNOSIS  AND  MEDICAL  NECESSITY  ARE  ALSO  REQUIRED.     We  REVIEW  ALL  OF 

these  requests  to  compare  them  against  "best  practices"  for  that 
particular  diagnosis  as  well  as  to  determine  if  there  is  an 
alternative^  more  cost-effective^  means  to  provide  the  needed 
services. 

Even  with  the  low  error-rate  and  with  our  activities  in  surveillance 
and  review/  we  have  started  up  a  pilot  project  in  north  dakota  to 
TEST  "Fraud  Control  Units"  for  the  AFDC  Program^  Food  Stamp  Program^ 
AND  Medicaid  Program.  We  started  one  unit  in  Cass  County  in  January 
1991/  and  the  second  unit  in  August  1991/  in  a  ten  county  region 
BASED  IN  Jamestown.    Our  efforts  in  these  pilots  are  to  attempt  to 

DETECT  fraud  OR  ALLEVIATE  ERRORS  BEFORE  THEY  OCCUR  AS  WELL  AS  TO 
investigate  and  PROSECUTE  FOR  FRAUD  AFTER  THE  FACT.  We  ARE  VERY 
EXCITED    ABOUT    THESE    PILOTS.    We'RE    CONFIDENT    THEY    WILL    IMPROVE  OUR 

already  enviable  error  rates  as  well  as  do  the  best  job  possible  in 
North  Dakota  to  make  sure  that  program  benefits  do/  in  facT/  go  to 
those  who  are  needy  and  eligible.  currently/  we  are  able  to  obtain 
federal  matching  for  these  pilot  units  at  a  rate  of  50%  and  it  would 
be  most  helpful  and  allow  for  a  faster  implementation  state-wide  of 
these  units  if  the  federal  government  could  increase  the  federal 
matching  rate. 

again/  thank  you  for  the  opportunity  to  provide  testimony  and  i 
would  be  happy  to  try  to  answer  any  questions  you  may  have. 
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EXECUTIVE  SUMMARY 


One  of  the  fastest  growing  parts  of  the  federal  budget  is  Medicare  -  the 
program  which  provides  health  care  coverage  for  35  million  aged  or  disabled 
Americans.  A  significant  amount  of  the  growth  can  be  attributed  to  an  aging 
population  and  dramatic  increases  in  the  cost  of  health  care  services.  However, 
fraud  and  abuse  within  the  system  is  contributing  significantly  to  the  soaring  costs 
of  the  Medicare  program.  The  complexity  of  the  program  itself  has  spawned  an 
industry  of  experts  whose  sole  job  is  to  translate  the  system  to  outsiders. 

A  Senate  Budget  Committee  investigation,  led  by  Chairman  Jim  Sasser.  of 
Medicare's  durable  medical  equipment  (DME)  and  supply  program  has  revealed  that 
the  federal  government  is  paying  millions  of  dollars  a  year  for  inflated  or 
unnecessary  claims. 

The  variety  of  schemes  and  scams  vary,  from  simple  operations  involving  one 
person  and  a  telephone,  to  complex,  multi-state  schemes  involving  dummy 
corporations,  third-party  billers,  and  kickbacks. 

The  results  are  the  same  ~  wasted  money  at  a  time  when  budget  restrictions 
make  it  necessary  to  allocate  federal  dollars  as  wisely  as  possible.  The  federal 
government  is  now  spending  $117  billion  a  year  for  Medicare  -  or  about  $3,500  for 
every  person  over  the  age  of  65.  Medicare  spending  has  doubled  in  the  past  five 
years  and  the  current  figure  will  likely  double  again  by  the  end  of  the  century. 

Through  the  Budget  Committee  probe  and  the  hearings  held  by  Sasser,  a 
series  of  unscrupulous  practices  designed  to  bilk  the  Medicare  system  has  been 
highlighted.  These  practices  include: 


o  Forum  shopping,  which  is  based  on  federal  rules  which  permit 
differing  reimbursement  rates  in  differing  states.  For  example, 
Medicare  pays  $41.93  for  a  wheelchair  seat  cushion  pad  in 
Tennessee,  but  pays  $248.96  in  Pennsylvania  for  the  same  pad. 

o  Unbundling,  which  involves  billing  Medicare  for  the  individual, 
component  parts  of  a  piece  of  equipment,  rather  than  billing  for  the 
entire  item  at  once.  For  example,  the  Committee  was  told  that  ostomy 
pouch  kits  cost  about  $4,  but  cost  $10.50  if  they  are  billed  separately 
by  the  components. 

o  Third-party  billing,  one  of  the  areas  most  wide-open  to  abuse.  Third- 
party  billers  can  use  both  unbundling  and  fonjm  shopping  to  maximize 
the  amounts  they  charge.  For  example,  the  Committee  was  told  that 
one  supplier  sold  a  customer  $150  to  $160  worth  of  supplies,  turned 
the  cast  over  to  a  third-party  biller,  and  later  discovered  that  Medicare 
had  been  charged  $2,300  -  a  1 ,400  percent  mark-up. 
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o  Parameter  billing,  which  involves  charging  Medicare  for  the  maximum 
number  of  items  that  can  be  claimed  for  a  beneficiary,  whether  the 
person  needs  all  the  equipment  or  not.  This  scheme  can  be  used 
most  effectively  at  nursing  homes  which  sign  up  third-party  billers  to 
file  their  Medicare  claims. 

o  Kickbacks.  Ihe  committee  has  learned  that  some  nursing  homes  are 
paid  kickbacks,  sometimes  as  high  as  $50,000  a  year,  to  permit  third- 
party  billers  to  handle  the  Medicare  paperwork  and  claims. 

o  Increasing  Medicaid  profits  by  billing  state  Medicaid  programs  for  the 
amount  of  the  20  percent  Medicare  coinsurance  payment  the  billers 
and  suppliers  fail  to  collect  from  the  Medicare  beneficiary. 

In  the  final  stages  of  the  investigation,  the  Committee  is  working  with  the 
General  Accounting  Office  and  the  Health  Care  Financing  Administration  to  review 
the  billing  practices  of  hundreds  of  companies  operating  in  dozens  of  states  through 
Medicare  carriers  based  around  tiie  country.  By  exploring  HCFA's  extensive 
Medicare  computer  base  and  by  soliciting  computer  claims  from  carriers  who  are 
cooperating  with  the  investigation,  the  Committee  is  well  on  Its  way  to  compiling  the 
most  extensive  overview  of  durable  medical  equipment  and  supply  reimbursement 
ever  undertaken. 

In  the  coming  weeks,  as  a  result  of  tiie  investigation,  Senator  Sasser  will 
introduce  legislation  in  an  attempt  to  remedy  the  above  mentioned  problems.  The 
Committee's  final  report  will  be  issued  this  fall. 
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THE  HEARINGS 

In  the  past  four  months,  the  Budget  Committee  has  held  a  series  of  three 
hearings,  detailing  different  aspects  of  the  Medicare  DME  problem.  The  hearings 
began  in  May  with  a  look  at  how  the  problem  was  discovered  and  an  overview  of 
the  problems- around  the  nation.  At  a  second  hearing,  in  Nashville,  the  Budget 
Committee  heard  testimony  from  local  suppliers  about  how  the  Medicare  DME 
system  works  on  a  local  level.  At  the  third  hearing  last  month  in  Washington,  the 
Committee  heard  detailed  testimony  from  a  former  employee  of  third-party  billing 
company,  explaining  exactly  how  the  system  can  be  abused  and  millions  of  dollars 
stolen  from  the  taxpayers.  The  hearings  finished  with  testimony  from  the  Health  Care 
Financing  Committee  about  proposed  solutions  to  the  problem. 

A  rundown  of  the  hearings: 

-  May  13.  The  opening  hearing  focused  on  gathering  information 
about  the  scope  of  the  problem. 

The  first  witnesses  were  Jerry  Thompson  and  Robert 
Sherborne,  reporters  for  the  Nashville  Tennessean,  who  wrote  a  series 
of  investigative  stories  about  abuse  in  the  durable  medical  equipment 
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program.  Thompson  and  Sherborne  detailed  how  a  string  of 
Pennsylvania  companies,  founded  and  run  by  the  same  man,  had 
billed  Pennsylvania  Blue  Shield  at  highly  inflated  prices  for  a  variety  of 
medical  supplies.  According  to  them,  the  inflated  prices  are  covered 
up  by  a  paper  trail  which  is  intentionally  difficult  to  follow. 

They  testified  that  a  string  of  Pennsylvania  companies,  all 
founded  and  njn  by  Ronald  R.  Gigliotti  of  Greensburg,  Pennsylvania, 
has  billed  Pennsylvania  Blue  Shield  at  highly  inflated  prices  for  a 
variety  of  medical  supplies.  Many  of  the  companies  are  chartered  out 
of  his  Greensburg  home,  which  they  said  has  been  converted  and 
expanded  to  offices.  Several  have  no  telephone  number  listed,  they 
said. 

While  the  billing  scheme  is  difficult  to  unravel,  they  told  the 
committee,  the  result  is  the  same  -  patients  who  receive  the  supplies 
know  little  or  nothing  about  how  much  the  Pennsylvania  companies 
net  due  to  the  inflated  billing.  People  associated  with  Gigliotti's 
companies  pay  no  attention  to  the  true  value  or  the  fair  cost  of  the 
supplies  when  it  comes  time  to  collect  from  Pennsylvania  Blue  Shield, 
the  reporter  testified. 

They  said  that  they  had  examined  court  records  and 
correspondence  which  show  that  Gigliotti's  business  practices  are 
constantly  changing  and  that  he  is  served  by  attorneys  who  are 
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knowledgeable  about  the  intricate  maze  of  Medicare  guidelines. 

Thompson  and  Sherborne  testified  they  had  found  no  clear 
indication  that  any  laws  had  been  broken.  Indeed,  they  were  told  by 
his  lawyers  that  his  business  practices  conformed  to  Medicare 
guidelines. 

The  next  witness  was  Richard  P.  Kusserow,  Inspector  General 
fif  the  Department  of  Health  and  Human  Services.  Kusserow  said  his 
office  was  investigating  about  400  cases  of  suspected  fraudulent  and 
abusive  practices  in  DME  reimbursement  and  he  said,  "like  your 
committee,  we  are  troubled  by  various  marketing  and  billing  practices 
used  by  these  suppliers". 

He  detailed  a  number  of  practices,  including  unbundling,  forum 
shopping,  unscrupulous  marketing  practices,  and  use  of  false 
certificates  of  medical  necessity. 

Kusserow  said  that  the  DME  business  for  Medicare  now 
exceeds  $3  billion  a  year.  He  noted  that  because  Medicare  pays  for 
DME  instead  of  the  consumer,  "this  creates  the  vulnerability  for  fraud 
and  abuse.  When  the  individual  who  orders  the  product  or  services 
had  no  responsibility  for  payment,  it's  not  difficult  to  'OK'  the 
purchase.  It  becomes  analogous  to  paying  for  things  by  writing 
checks  on  someone  else's  account." 
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He  noted  that  the  Health  Care  Financing  Administration  (HCFA) 
has  tried  to  control  the  payments  by  establishing  reasonable  charge 
rates,  based  on  a  formula  which  takes  into  account  the  average 
changes  in  a  given  region.  But,  he  added,  'once  DME  suppliers 
learned  of  this  formula,  they  were  able  to  artificially  raise  prices  by 
increasing  their  charges  in  succeeding  periods  in  order  to  continue 
inflating  the  rates  of  payments  for  individual  products." 

Kusserow  testified  that  "a  further  gaming  of  the  system  has 
been  evidenced  in  that  greedy  suppliers  would  'shop'  around  to  find 
carriers  who  were  weak  or  inefficient  in  screening  unreasonable 
claims.  Once  identified,  they  would,  through  various  artifices,  arrange 
for  all  nationwide  billings  to  be  funneled  through  that  one  carrier.  Such 
was  the  case  with  Blue  Cross  of  Pennsylvania. 

Congress,  through  the  Omnibus  Reconciliation  Act  of  1990 
(OBRA  90)  had  tried  to  correct  some  of  the  problems  by  creating  a 
nationwide  index  that  would  limit  regional  variations  to  no  more  than 
15  per  cent.  But  Kusserow  testified  that  "although  this  will  have  the 
effect  of  limiting  deviations  and  individual  area  abuses,  it  will  also  have 
the  unintended  effect  of  raising  payments  in  all  areas  that  had  been 
previously  scrupulous  about  overpayments." 

Among  the  problems,  he  noted,  is  "unbundling,"  which  involves 
billing  a  claim  by  its  component  parts,  rather  than  as  a  whole.  "Using 
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this  practice,  claims  for  medical  supplies  are  inflated  far  above  their 
actual  cost  by  billing  for  component  parts.  This  technique  has 
become  so  widespread  it  has  provided  careers  to  consultants  who 
specialize  in  finding  loopholes  in  the  reimbursement  schedules  of 
Medicare,  Medicaid,  and  private  insurance,"  Kusserow  testified. 

He  noted  that  another  problem  involves  what  he  called  "high 
pressure  and  unscrupulous  marketing  practices."  Kusserow  explained 
^hat  "some  DME  companies  employ  intense,  high  pressure  marketing 
practices  to  coerce  beneficiaries  into  ordering  unneeded  equipment. 
In  advertisements  through  television,  radio,  or  mass  mailings, 
beneficiaries  are  told  that  certain  equipment  can  be  supplied  in  their 
homes  at  no  charge  to  them.  More  aggressive  techniques  include 
telemarketing.  Beneficiaries  are  contacted  by  telephone  by 
professional  high  pressure  salesmen  who  take  advantage  of  elderly 
beneficiaries  with  misrepresentation  and  confusing  sales  pitches," 
Kusserow  testified. 

One  of  the  biggest  problems,  he  said,  involved  manipulation  of 
the  provider  number  system.  Medicare  carriers  assign  numbers  of 
providers  of  services  and  those  numbers  are  using  for  processing 
claims  and  establishing  pricing  and  use  profiles.  But  he  noted  that, 
"unfortunately,  almost  anyone  who  wants  one  can  get  a  provider 
number,  or  a  provider  can  get  more  than  one  number  if  they  wish. 
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That  practice,  he  said,  "permits  duplicate  billings  for  the  same  service 
or  product  under  different  provide  numbers.  If  caught  and/or  blocked 
under  one  number,  providers  can  re-enter  the  system  under  another 
number." 

"We  have  been  working  on  provider  number  problems  for 
several  years."  Kusserow  said.  'Our  investigations  have  consistently 
revealed  that  the  present  system  used  by  HCFA  to  issue  provider 
fiumbers  varies  widely  from  carrier  to  carrier,  with  the  majority  of 
carriers  requiring  minimal  information  from  the  provider." 

Kusserow  said  his  office  recommended  a  number  of  changes 
which  he  said  would  help  correct  the  problems,  including: 
o  Including  more  data  in  the  certificate  of  medical  necessity,  such 
as  information  pertaining  to  the  physician's  role  in  the  patient's 
treatment,  plan  of  treatment,  and  need  for  the  DME. 
0  Requiring  the  doctor  to  sign  the  certificate  of  medical  necessity 
within  45  days  of  the  last  exam. 

o      HCFA  should  develop  a  contract  performance  evaluation 
program  for  the  provide  number  assignment  function. 
0       HCFA  should  change  the  'point  of  sale"  regulation,  which  would 
require  that  payment  be  made  by  the  carrier  sen/icing  the  address 
area  of  the  beneficiary's  residence. 

0      Acceptable  definitions  should  be  adopted  for  DME  products. 
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0  A  national,  single  pricing  system  should  be  established  for  all 
DME,  which  includes  considerations  for  local  market  variations. 

The  last  witness  was  Corrine  Parver,  president  of  the  National 
Association  of  Medical  Equipment  Suppliers  (NAMES),  a  non-profit 
association  representing  more  than  2,000  home  medical  equipment 
suppliers.  She  noted  that  even  though  only  a  small  percentage  of 
suppliers  engages  in  "fraudulent  and  abusive  practices,  we  need  to 
develop  an  effective  program  to  define  and  eliminate  unethical 
behavior."  She  said  "we  are  concerned  that  an  industry  which 
traditionally  provides  such  a  high  level  of  quality  and  personalized 
services  is  tarnished  by  the  actions  of  a  few  unethical  companies." 

She  said  NAMES  is  proposing  legislation  which  she  said  would 
include: 

o  Permitting  only  Home  Medical  Equipment  suppliers  who  meet 
federally  established  minimum  standards  to  provide  services  under 
Medicare. 

o  Encourage  accreditation  of  HME  suppliers  by  an  authorized 
accrediting  body. 

o      Strong  sanctions  against  individuals  who  engage  in  activities 

such  as  carrier  shopping. 

o       Prohibit  physician  self-referral. 
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She  said  NAMES  has  recently  developed  and  distributed  to  all  its 
members  a  Guide  for  Conduct  which  strengthens  the  code  of  ethics. 
She  said  NAMES  also  published  a  sample  Statement  of  Patient  Rights 
and  Responsibilities. 

-June  14.  This  hearing  in  Nashville  focused  on  the  problems  of  local 
suppliers  and  also  concentrated  on  a  different  different  type  of  abuse  - 
suppliers  who  give  illegal  kickbacks  to  nursing  homes  in  return  for  the 
right  to  do  the  nursing  home's  accounts  receiveable. 

The  first  witnesses  were  Roy  Williams,  president  of  a  Nashville 
surgical  supply  company,  and  Ric  Taylor,  secretary-treasurer  of  Allied 
Medical  Inc.  of  Memphis. 

Williams  detailed  his  relationship  with  National  Ostomy  Supply 
Company  of  Pennsylvania,  telling  how  he  signed  a  contract  on  Aug. 
18,  1989.  He  explained  that  he  sold  ostomy  supplies  to  his  patients 
and  billed  National  Ostomy,  which  in  turn  billed  Medicare.  He  said  he 
signed  the  contract  to  increase  his  profits  and  to  provide  his 
customers  with  the  services  they  needed.  He  said  he's  lost  customers 
to  mail  order  houses  in  other  states.  Williams  told  the  committee  that 
in  November  of  1989,  he  received,  by  accident,  one  of  his  customer's 
Medicare  explanation  of  benefits.  He  said  he  looked  at  the  form  "it  was 
immediately  apparent  that  excessive  charges  were  itemized.  For 
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example:  $2,300.  I  knew  that  I  never  sold  anyone  $2,300  worth  of 
ostomy  supplies."  Williams  said  he  checked  his  records  and  found  that 
he  had  billed  National  Ostomy  $150  to  $160  for  the  patient.  He  said  he 
thought  it  was  a  mistake  and  said  that  when  he  called  National 
Ostomy  for  an  explanation,  he  was  told  his  call  would  be  returned.  He 
said  National  Ostomy  officials  explained  to  him  that  $2,300  was  the 
proper  and  legal  amount  to  charge.  At  that  point,  Williams  said,  he  told 
the  company  he  didn't  want  to  participate.  "It  may  have  been  legally 
right,  but  not  morally  or  ethically  the  thing  to  do.  I  did  not  want  to  be 
a  part  of  this."  He  said  he  resigned  by  registered  letter  to  National 
Ostomy  and  then  contacted  officials,  including  Blue  Cross  of 
Pennsylvania,  to  point  out  the  situation. 

Taylor  testified  that  he  has  been  in  the  HME  business  since 
1973.  "I've  seen  the  technology  and  the  quality  of  care  available  for 
home  health  use  increase  substantially  during  this  period,  but  today, 
as  we  speak,  there  are  individuals  and  companies  that  have  created 
strategies  for  manipulating  the  Medicare  system  to  generate,  maybe 
I  should  say  'steal,'  taxpayer  dollars,  which  has  caused  Medicare 
expenses  to  skyrocket."  He  supported  nationwide  standard  regulations 
and  said  that  "at  present,  HME  is  among  the  very  few  major  health 
provider  or  supplier  categories  that  is  not  subject  to  governmentally 
recognized  standards  of  health  and  safety."  Taylor  said  his  company 
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was  approached  by  Phoenix  Healthcare,  a  subsidiary  of  National 
Ostomy  Supply,  and  presented  with  a  proposal  based  solely  on  the 
fact  that  some  allow  greater  reimbursement  rates  than  other  states.  He 
said  the  offer  was  to  pay  his  company  retail  price  plus  25  percent 
within  30  days  and  then  Phoenix  would  bill  Medicare.  Taylor  said  he 
was  suspicious  and  contacted  Equicor,  the  Tennessee  Medicare 
carrier,  and  was  warned  away  from  the  plan.  He  declined  to  join,  but 
was  approached  a  year  later,  in  1990,  he  said,  and  offered  the  same 
plan.  He  said  he  again  contacted  Equicor  and  rejected  the  plan. 

The  next  witnesses  were  Larry  Morey,  Deputy  Inspector 
General  for  Investigations  in  the  Department  of  Health  and  Human 
Services;  and  James  Cottos,  director  of  the  HHS  inspector  general's 
regional  office  in  Atlanta.  They  testified  that  the  Atlanta  regional  office 
was  investigating  about  50  cases  of  suspected  DME  Medicare  fraud. 

Morey  testified  that  his  office's  investigations  have  revealed 
"several  kinds  of  fraud"  involving  certificates  of  medical  necessity, 
which  are  required  in  order  for  Medicare  payments  to  be  made.  In 
some  cases,  he  said,  the  certificates  often  list  DME  which  the 
beneficiary  has  not  requested  and  they  often  show  false  diagnoses. 
In  other  cases,  he  said,  lorms  were  completely  filled  out  by  the  DME 
supplier,  requiring  only  a  physician's  signature.  DME  companies  then 
use  pressure  techniques  to  obtain  physician  signatures  or  they  may 
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even  forge  the  physician's  signature." 

Morey  and  Cottos  also  provided  the  Committee  with  the  copy 
of  an  IG  report  which  found  that  HCFA's  directions  to  private  carriers 
were  inadequate  and  that  weaknesses  existed  in  carriers  controls  to 
maintain  Medicare  provider  numbers. 

The  third  witness  was  William  Seal,  director  of  Medicare  for 
Equicor,  the  private  insurer  which  handles  Medicare  claims  in 
^Tennessee.  Seal  testified  that  durable  medical  equipment  and  supplies 
are  potential  avenues  for  Medicare  fraud  and  abuse  that  could 
perhaps  be  controlled  by  making  two  changes."  The  first,  he  said,  was 
controlling  jurisdiction  "by  the  geographic  location  of  the  beneficiary's 
residence,  rather  than  the  supplier's  location  (point  of  sale).  Carriers 
then  serving  that  location  could  better  monitor  utilization  of  items  and 
supplies  used  by  the  beneficiary.  It  would  also  prevent  beneficiaries 
from  'carrier  shopping'  when  a  carrier  turns  down  a  piece  of 
equipment  for  lack  of  medical  necessity."  The  second  change  he 
supported  is  some  type  of  certification  of  suppliers.  "At  present,  there 
are  no  restrictions  on  becoming  a  Medicare  provider  who  furnishes 
supplies  or  durable  medical  equipment  to  Medicare  beneficiaries.  The 
field  is  wide  open  for  anyone  to  go  into  this  business,  including  people 
with  past  criminal  records  or  fraud." 
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-July  25.  This  hearing  in  Washington  focused  both  on  new  details  and 
examples  of  the  problem  and  specific  solutions  which  are  aimed  at 
stopping  the  abuses. 

The  first  witness  was  Marty  Nordland,  a  former  sales 
representative  for  a  DME  supply  company  which  is  now  under  federal 
investigatiorr,  who  appeared  before  the  committee  under  subpoena. 

In  answer  to  questions  from  the  Budget  Committee  Chairman 
^nd  other  Committee  members,  Nordland  detailed  how  the  third-party 
billing  systems  work  and  gave  specifics  about  how  his  former 
employer  avoided  federal  rules  and  laws.  He  testified  that  some 
nursing  homes  are  receiving  kickbacks  and  others  are  receiving  free 
supplies,  ail  as  inducements  for  their  business.  He  testified  that 
unscrupulous  DME  companies  can  make  hundreds  of  thousands  of 
dollars  on  a  single  item,  such  as  a  wound  care  kit.  The  kits  are  used 
for  post-surgical  dressings  and  can  cost  as  little  as  $1  to  manufacture. 
But  Pennsylvania  permits  Medicare  payments  of  up  to  $30  for  each  kit 
and  permits  a  patient  to  have  as  many  as  three  a  day,  or  90  a  month. 
In  large  nursing  homes,  that  can  mean  hundreds  of  thousands  of 
dollars  worth  of  profits,  Nordland  said.  He  also  testified  that  is  is  very 
easy  for  DME  companies  to  sign  up  for  multiple  provider  numbers.  He 
testified  that  he  believes  that  fraud  is  widespread  within  the  industry. 
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Then  the  Committee  heard  testimony  from  Gail  R.  Wiiensky, 
administrator  of  the  Health  Care  Financing  Administrator.  She  testified 
the  "the  majority  of  players  in  the  system  are  ethical  and  operate 
legitimate  businesses.  However,  the  DME  payment  process  has  been 
too  open  to  fraudulent  and  abusive  practices  and  a  few  bad  apples 
have  soured  the  system." 

In  some  cases,  she  said,  DME  reimbursement  rates  have  been 
loo  high.  She  noted  that  beginning  Jan.  1,  1989,  DME  was 
categorized  into  six  classes  and  separate  fee  schedules  were 
computed  in  each  carrier  area  for  each  item.  She  said  the  law,  the 
1987  Omnibus  Budget  and  Reconciliation  Act,  also  prohibited  applying 
standards  of  inherent  reasonableness  to  DME  payment  amounts  until 
last  Jan.  1.  That  prohibition,  she  said,  had  "substantially  reduced  our 
flexibility  in  calculating  reasonable  fee  schedule  payments  and 
contributed  to  the  high  variability  among  the  resulting  carier  fee 
schedules." 

Ms.  Wiiensky  testified  that  "it  would  be  unfair  to  the  DME 
industry  to  say  that  such  fraud  is  rampant,  but  enough  cases  have 
been  documented  to  clearly  indicate  that  two  types  of  changes  are 
necessary  to  reduce  the  incentives  to  engage  in  fraudulent  practices. 
The  administrative  process  must  be  modified  to  prevent  unethical 
suppliers  from  gaming  the  system.  At  the  same  time,  Medicare 
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payment  rates  must  be  lowered  and  the  variability  in  payment  rates 
and  medical  policy  among  carriers  must  be  reduced  so  Medicare 
payments  are  more  In  line  with  what  other  payers  pay." 

She  testified  that  Congress  had  enacted,  in  the  1990  Omnibus 
Budget  Reconciliation  Act,  a  number  of  HCFA-backed  proposals  that 
"vAW  contribute  to  reducing  the  incentives  for  fraud  and  abuse 
associated  with  DME." 

Those  incluc^e: 

0  National  fee  schedules,  both  floors  and  ceilings,  over  the  next 
three  years  for  all  categories  of  DME  except  prosthetics  and  orthotics. 
Variation  in  payments  will  be  reduced  to  no  more  than  15  percent, 
o  Rebasing  the  fee  schedule  for  capped  rental  items,  using 
average  reasonable  charges.  She  predicted  the  change  would 
Medicare  payments  for  that  category  by  18.5  percent, 
o  Changes  in  the  certificates  of  medical  necessity.  For  example, 
suppliers  cannot  provide  doctors  with  complete,  or  partially  complete, 
forms.  Suppliers  can  no  longer  fill  a  form  and  simply  have  the 
physician  sign  it. 

She  said  HCFA  has  taken  other  steps,  including  new  edits  for 
carrier  computers  to  address  the  problem  of  unbundling.  'Suppliers 
will  still  be  able  to  make  separate  claims,  but  wilt  not  receive  more 
money  for  doing  so,"  Ms.  Wilensky  testified. 
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She  also  said,  "we  need  to  consider  changes  that  will  close  the 
door  on  fraud  and  abuse.  These  changes  must  take  two  forms.  We 
must  make  it  more  difficult  for  suppliers  to  game  the  system.  Second, 
we  need  to  stop  paying  more  for  DME  than  is  inherently  reasonable. 
At  the  same  time,  we  must  k>e  mindful  that  the  changes  are  not  so 
burdensome  that  reputable  suppliers  are  unfairly  disadvantaged.' 

The  final  witness  was  NeaJ  Thrift,  chairman  of  the  newly-created 
Council  of  Nursing  Home  Suppliers.  The  organization  was  formed 
about  three  months  ago.  Thrift  testified  that  his  organization  wants  a 
"level  playing  field"  through  national,  uniform  reimbursement  rates, 
coverage  guidelines  and  utilization  screens. 

He  testified  that  his  organization  is  opposed  to  "zip  code  billing" 
because  he  said  he  it  would  lead  to  increased  costs  to  process  claims 
and  would  defeat  the  electronic  submission  of  Medicare  claims  -  an 
efficiency  supported  by  HCFA.  He  also  said  that  adoption  of  zip  code 
billing  would  mean  suppliers  couldn't  engage  in  central-office  billing. 
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WASTE  AND  ABUSE  IN  DURABLE  MEDICAL  EQUIPMENT  AND  SUPPUES 

Waste  and  abuse  is  prevalent  In  Medicare  reimbursement  for  durable  medical 
equipment  (DME)  and  supplies  for  several  reasons.  Rrst,  the  individuals  and 
organizations  involved  benefit  from  the  abuse  and  no  one  is  harmed  except  the 
American  taxpayer  and  the  Medicare  trust  fund.  If  excessive  supplies,  even  if 
unneeded  or  unsolicited,  are  sent  to  a  nursing  home,  the  patient  benefits  from 
having  a  surplus  of  supplies  or  equipment  readily  available  to  her;  the  nursing  home 
benefits  by  having  additional  supplies  that  it  can  use  for  other  patients  without 
having  to  pay  for  them  directly;  the  supplier  benefits  from  the  additional  profits  he 
receives  for  additional  billings,  whether  legitimate  or  not;  and  the  third  party  biller, 
if  there  is  one,  benefits  from  the  profit  of  billing  Medicare  in  the  forum  that  offers  her 
the  greatest  advantage.  The  only  loser  is  the  Medicare  trust  fund  that  appears  to 
be  paying  millions  of  dollars  in  inflated  or  unnecessary  claims  each  year. 

The  types  of  scams  that  the  Committee  encountered  are  many  and  varied. 
They  can  be  carried  out  by  suppliers  themselves,  or  by  third  party  billers.  TTie 
recipient  of  the  service  can  be  an  individual,  home  bound  patients,  a  nursing  home, 
or  a  group  of  nursing  homes.  The  abusive  practice  may  occur  with  or  without  the 
knowledge  of  the  person  or  persons  receiving  the  service. 
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Following  are  some  of  the  most  commonly  used  tactics  for  increasing 
supplier  or  third  party  biller  profits.  These  various  schemes  can  be  used  individually 
or  in  conjuction  with  each  other  depending  on  the  audacity  of  the  biller.  Some 
appear  to  be  legal  under  current  law  while  others  clearly  violate  Congressional 
intent.  The  Office  of  the  Inspector  General  of  Health  and  Human  Services  has 
testified  that  all  of  these  practices  are  illegal  when  carried  out  with  the  intent  of 
maximizing  billings;  however,  few  of  these  types  of  abuses  have  been  successfully 
prosecuted. 


FORUM  SHOPPING 


One  of  the  main  avenues  for  abuse  among  unethical  DME  and  surgical 
equipment  suppliers  stems  from  the  fact  that  reimbursement  for  a  given  item  may 
vary  dramatically  from  one  Medicare  carrier's  jurisdiction  to  another's.  Carriers  are 
private  insurance  companies  that  contract  with  the  federal  government  to  evaluate 
Medicare  claims  within  their  region  and  make  payments  to  the  providers  or  the 
beneficiaries  that  submit  claims.  In  the  DME  and  supply  area,  carriers  have  broad 
discretion  in  determining  coverage  policy  (which  items  are  reimbursable)  and 
amounts  of  reimbursement.  Between  some  jurisdictions,  price  variations  have 
become  so  disparate  that  unethical  billers  can  make  huge  profits  by  charging 
Medicare  in  the  region  that  pays  most.  Furthermore,  the  laws  that  determine  where 
a  charge  should  be  billed  are  not  precise  and  have  not  been  evenly  applied  across 
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While  the  reimbursement  rates  for  many  equipment  and  supply  items  are 
regulated  by  a  recently  implemented  fee  schedule,  many  of  the  items  targeted  for 
the  worst  abuse  were  exempted  from  inclusion  although  the  Inspector  General  has 
testified  that  the  fee  schedule  could  be  expanded  to  include  additional  Kerns. 
Amounts  of  reimbursment  for  equipment  and  supplies  exempted  from  the  fee 
schedule  are  -known  as  allowable  charges  and  are  based  on  an  average  of  the 
charges  made  by  area  dealers  for  any  given  item.  Consequently,  if  medical 
suppliers  or  third  party  billers  in  a  region  have  always  charged  inordinately  high 
amounts  for  an  item,  the  allowable  amount  for  that  item  in  that  region  will  be  higher 
that  the  amount  allowed  by  another  carrier  in  another  region  where  the  providers 
submitted  more  realistic  claims. 

Suppliers  have  an  incentive  to  bill  greater  amounts  because  high  billings  drive 
up  the  regional  average  and  eventually  increase  the  carrier's  allowable  charge.  In 
fact,  some  third  party  billers  will  transfer  the  ownership  of  a  supply  item  through 
several  shell  companies  that  consist  of  little  more  than  a  telephone  and  a  fax 
machine  so  that  the  cost  of  the  item  can  be  marked  up  after  each  sale.  The  end 
result  is  that  the  final  cost  submited  to  the  carrier  by  the  biller  is  far  higher  than  a 
realistic  market  cost.  The  Committee  has  been  told  that  the  increased  profit  from 
such  bogus  mark-ups  is  typically  split  amoung  the  companies  involved. 
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Since  the  amounts  that  carriers  pay  for  a  particular  item  are  likely  to  differ 
between  jurisdictions,  many  suppliers  and/or  third  party  billers  will  send  their  claims 
to  the  Medicare  jurisdiction  or  carrier  that  reimburses  the  most  for  that  Item, 
regardless  of  where  the  biller's  place  of  business  is  actually  located.  This  practice 
is  known  as  carrier  shopping  or  forum  shopping.  Some  medical  devices  that 
require  substantial  labor  costs  due  to  installation  or  servicing  may  warrant  a  slight 
regional  disparity  in  payment  to  account  for  differences  in  regional  wage  rates. 
However,  there  is  no  justification  for  differing  prices  on  the  great  majority  of  DME 
and  supplies.  Yet  the  discrepancy  in  payment  between  carriers  for  even  the  most 
basic  items  can  differ  by  several  hundred  percent. 

Carrier  shopping  is  most  often  justified  by  the  'point  of  sale"  policy  that  allows 
providers  or  third  party  billers  to  bill  where  the  actual  sale  takes  place.  At  the  time 
the  point  of  sale  policy  was  established,  conventional  wisdom  held  that  the  point  of 
sale  would  be  where  the  beneficiary  lived  and  bought  his  supplies  or  equipment. 
The  notable  exception  to  that  general  rule  was  for  large  companies  who  operated 
with  representatives  in  many  states  in  which  case  the  point  of  sale  was  deemed  to 
be  at  the  home  of  the  salesperson's  company  rather  than  where  the  transaction 
took  place. 

Today,  the  point  of  sale  policy  is  regulariy  construed  to  mean  the  location  of 
the  company  that  makes  the  sale  rather  than  the  location  where  the  equipment  or 
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supplies  are  sent.  Many  supply  companies,  therefore,  will  establish  offices  in  states 
where  reimbursement  for  certain  items  is  highest  so  they  can  claim  the  higher 
reimbursement  rates  offered  there.  For  a  company  to  bill  to  several  different  forums, 
it  needs  only  to  set  up  an  office  in  the  jurisdiction  where  it  wishes  to  bill.  Indeed, 
many  third  party  billers,  who  do  nothing  but  receive  claims  from  a  provider  or 
supplier  and  forward  them  to  Medicare,  set  up  their  business  in  states  with  high 
rates  of  reimbursement  so  that  all  claims  filed  through  them  will  receive  that  higher 
rate.  Some  companies  have  even  set  up  a  toll-free  telephone  number  in  a  state  with 
higher  reimbursement  claiming  that  all  orders  made  through  that  800  number  qualify 
for  reimbursement  in  that  state  even  though  all  calls  to  the  800  number  are  simply 
forwarded  back  to  that  company's  true  location.  Clearly  such  attempts  are  gaming 
the  system. 

Another  reason  for  a  biller  to  forum  shop  is  to  hunt  for  the  carrier  that  offers 
the  quickest  reimbursement.  The  amount  of  time  it  takes  for  a  carrier  to  pay  a 
submitted  DME  claim  varies  from  30  days  in  some  jurisdictions  to  90  days  or  more 
in  others.  One  of  the  advantages  that  a  third  party  bilier  typically  offers  the  entity 
for  whom  he  is  billing  (a  nursing  home  or  a  middle  man)  is  immediate  payment  of 
their  claim.  Consequently,  adequate  cash  flow  is  necessary  for  the  third  party  billers 
to  operate  efficiently.  If  a  biller  starts  to  run  short  of  cash,  instead  of  billing  in  the 
forum  with  the  highest  reimbursement,  he  will  likely  bill  in  the  forum  that  pays  his 
claims  the  fastest. 
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Not  only  does  changing  forums  satisfy  a  biller's  need  for  quick  cash  and 
higher  allowables,  it  also  makes  billings  much  more  difficult  for  authorities  to  track. 
If  a  company  does  the  billing  for  ten  nursing  homes  and  a  total  of  1.000  patients, 
and  the  billing  is  all  done  to  the  same  carrier,  it  would  be  quite  easy  for  authorities 
to  examine  the  billing  records  for  each  of  those  patients  to  be  sure  that  the  proper 
amounts  were  billed  and  that  claims  were  not  inflated.  If.  however,  that  same  biller 
divided  the  claims  of  those  1 ,000  patients  among  10  different  carriers  and  attemated 
each  month  tbe  carriers  that  were  billed  for  any  given  patient,  the  billing  would  be 
virtually  impossible  to  track.  The  more  easily  detectible  a  scam  is,  the  more  often 
a  biller  is  likely  to  change  the  carrier  he  is  billing  to  in  order  to  avoid  detection. 


PROVIDER  NUMBERS 


In,  order  for  a  nursing  home  or  a  supplier  or  a  third-party  biller  to  bill 
Medicare,  they  must  have  a  Medicare  provider  number.  Another  of  the  most  glaring 
problems  in  equipment  and  supply  abuse  is  that  the  Health  Care  Rnancing 
Administration  has  very  little  control  over  who  becomes  a  supplier,  that  is,  who  can 
qualify  for  and  receive  a  provider  number.  A  provider  number  identifies  the  supplier 
by  name  and  address  and  must  be  included  on  every  claim  sent  to  Medicare  so 
HCFA  can  know  where  to  send  reimbursements.  The  use  of  provider  numbers  also 
gives  Medicare  carriers  and  HCFA  the  computer  capability  to  determine  exactly  what 
supplies  or  items  have  been  billed  by  any  given  provider,  if  a  provider  is  suspected 
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of  over-billing  or  some  other  violation,  the  appropriate  officials  can  check  the 
computer  records  of  the  carrier  where  the  illegal  activity  is  suspected  to  see  every 
charge  that  has  t>een  submitted  by  that  provider  number.  Tracing  billing  through 
provider  numbers  is  one  of  HCFA's  best  weapons  against  Medicare  fraud. 

Unfortunately,  provider  numbers  are  subject  to  widespread  abuse.  First, 
there  is  no  limit  to  the  number  of  provider  numbers  a  company  can  have.  If  a 
company  has.ten  provider  numbers  and  spreads  its  billings  randomly  among  those 
ten  numbers,  its  activities  are  much  more  difficult  to  trace  than  if  it  uses  one  provider 
number.  If  the  company  uses  several  different  provider  numbers  in  several  different 
carrier  jurisdictions,  its  billings  are  even  more  difficult  to  trace  because  Medicare 
carriers  are  not  required  to  share  computer  or  billing  information. 

Under  a  typical  scenario,  third-party  billers  can  use  a  provider  number  for  a 
certain  period  of  time  or  until  the  billers  suspect  that  their  claims  are  being 
scrutinized.  Then  the  billers  will  switch  provider  numbers  and  continue  doing  the 
same  type  of  billing  until  they  feel  more  pressure.  Then  the  billers  may  switch 
provider  numbers  and  switch  the  Medicare  carrier  that  they  are  billing  to.  If 
pressure  becomes  really  intense,  the  owner  can  dissolve  his  company  and  establish 
a  new  one,  thereby  getting  a  whole  new  list  of  provider  numbers.  They  will  then 
transfer  all  of  their  old  billing  accounts  to  the  new  company  and  continue  billing  until 
they  are  forced  to  repeat  the  changes  again. 


24 


399 


Unethical  billers  are  assisted  in  their  attempts  to  avoid  detection  by  HCFA's 
practice  of  warning  providers  before  denying  a  particular  type  of  claim.  The  warning 
has  the  meritorious  intention  of  preventing  providers  from  being  penalized  for 
inadvertent  mistakes.  Regrettably,  it  has  the  unintended  effect  of  letting  providers 
know  when  they  need  to  change  provider  numbers  to  keep  from  being  penalized. 
Every  time  a  provider  is  warned  about  a  claim  or  a  billing  practice,  the  provider  can 
switch  provider  numbers  and  continue  doing  the  same  thing  until  he  is  warned 
again. 

There  are  virtually  no  requirements  necessary  to  receive  a  Medicare  provider 
number  for  DME  and  supplies,  and  there  are  no  prohibitions  against  routinely 
changing  provider  numbers  or  even  companies.  If  a  Medicare  carrier  does  manage 
to  determine  that  a  specific  company  is  engaging  in  abusive  practices,  there  is  no 
requirement  that  the  carrier  inform  other  carriers  so  that  the  other  carriers  can 
determine  if  that  company  is  doing  the  same  thing  in  their  jursidiction.  Indeed,  if  a 
person  is  convicted  of  Medicare  fraud  in  one  state,  he  can  move  to  another  state 
and  set  up  another  company  because  HCFA  does  not  have  any  requirements  for 
the  issuance  of  provider  numbers. 

UNBUNDLING 

Another  profitable  practice  for  billers  of  DME  and  supplies  is  billing  separately 
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for  the  component  parts  of  a  piece  of  equipment  rather  than  billing  for  the  entire 
item  at  once.  Billing  individually  for  separate  parts  of  a  piece  of  equipment  is  more 
profitable  for  the  biller  because  the  amount  of  profit  included  in  each  payment  made 
to  him  is  received  for  each  part  instead  of  just  the  whole.  Unbundling  is  similar  to 
buying  an  automobile  a  piece  at  a  time  from  an  automoble  parts  store  instead  of 
purchasing  a  whole  car  from  a  dealer.  Obviously.  Medicare  billers  are  able  to 
increase  their  profits  by  billing  an  item  by  pieces. 

The  root  problem  behind  unbundling  is  the  inaccuracy  and  antiquation  of 
some  Medicare  billing  codes  that  HCFA  requires  providers  use  to  identify  a  given 
billable  item.  HCFA  regularly  updates  its  billing  codes  to  try  to  prevent  practices  like 
unbundling  but  carriers  are  not  always  required  to  use  the  most  updated  codes. 
Carriers  in  some  states  routinely  use  outdated  codes  that  allow  unbundling  while 
carriers  in  other  states  use  more  recent  codes  that  prevent  unbundling.  HCFA  has 
no  requirement  that  carriers  use  the  most  recent  information. 

Many,  if  not  most,  carriers  have  access  to  computer  programs  known  as 
'screens'  to  rebundle  claims  that  have  been  improperly  submitted.  Carriers  use 
those  screens  to  identify  claims  that  appear  to  have  been  unbundled  and  to  amend 
the  billing  if  a  follow-up  shows  that  the  unbundling  did  in  fact^occur.  But  the 
Committee  has  learned  that  some  carriers,  even  though  they  have  screens  and  use 
them  occasionally,  have  been  known  to  stop  using  the  screens  when  the  number 


26 


401 


of  claims  identified  as  improper  becomes  too  high.  Each  time  a  computer  identifies 
a  claim  as  improper,  a  carrier  employee  must  examine  the  claim  information  to 
insure  that  it  is  correct.  The  greater  the  number  of  claims  identified  as  improper  by 
the  computer,  the  more  staff  time  required  to  verify  the  correctness  of  the  claim. 
Apparently  some  carriers  would  rather  let  potentially  faulty  claims  be  paid  than 
expend  the  staff  hours  necessary  to  determine  their  validity.  Moreover,  the  time  that 
it  takes  to  investigate  individual  claims  slows  the  overall  average  response  time  that 
carriers  consider  a  key  indicator  of  their  efficiency. 

Unbundling  is  most  often  used  in  conjunction  with  forum  shopping  so  that  not 
only  will  billers  get  the  highest  rate  of  reimbursement  possible,  they  will  also  be 
reimbursed  for  the  most  number  of  items  possible.  The  Committee  has  even  been 
told  that  at  least  one  carrier  has  tacitly  encouraged  the  practice  of  unbundling  by 
continuing  to  reimburse  for  unbundled  claims  while  all  surrounding  carriers  were 
refusing  to  pay  for  them.  The  advantage  to  the  carrier  allowing  such  billing  is  that 
the  overall  volume  of  claims  it  receives  will  increase  dramatically  thereby  decreasing 
its  cost  per  claim,  one  of  HCFA's  key  indicators  of  carrier  performance.  The  carrier 
could  also  eventually  expect  to  get  the  business  of  billers  in  the  surrounding  states 
as  the  billers  learn  that  more  profitable  reimbursement  is  available  at  another  carrier. 
Soliciting  businesses  that  bill  electronically  is  particularly  attractive  since  their  claims 
require  the  least  amount  of  work  and  because  another  important  factor  HCFA  uses 
to  rate  carrier  performance  is  the  percentage  of  a  carrier's  claims  that  are  billed 
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electronically.  The  better  a  carrier's  performance  rating,  the  better  its  chances  of 
having  Its  contract  renewed  or  expanded. 

THIRD  PARTY  BILLING 

Many  of  the  unethical  scams  the  Committee  has  uncovered  have  been 
carried  out  by  third-party  billers-companies  that  act  as  nothing  more  than  a  billing 
service  for  suppliers  or  providers  who  for  one  reason  or  another  do  not,  or  cannot, 
do  their  own  billing.  Third-party  billing  is  allowed  under  law  in  the  area  of  DME  and 
supplies  because  DME  is  one  of  the  few  areas  in  Medicare  that  allow  billing  by 
non-medical  personnel.  For  example,  nursing  homes  are  allowed  to  bill  Medicare 
Part  B  only  for  patients  that  are  receiving  care  as  a  follow-up  to  an  authorized 
medical  procedure,  such  as  surgery  and  under  certain  other  specified 
circumstances.  Medical  suppliers  are  also  allowed  to  bill  Medicare  for  supplies 
furnished  to  qualified  post-operative  patients  or  patients  with  authorized  medical 
conditions  that  require  continuing  or  permanent  care,  like  ostomy  patients  who 
require  lifelong  disposable  supplies  or  paralyzed  patients  who  will  require  the  lifelong 
use  and  sen/ice  of  a  wheelchair. 

Nursing  homes  and  suppliers  that  do  their  own  billing  are  able  to  receive  80 
percent  of  the  cost  that  the  carrier  of  their  jurisdiction  allows  (the  other  20  percent 
to  be  paid  by  the  beneficiary).  Within  that  amount  reimbursed,  the  carrier  includes 
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a  small  amount  above  what  it  considers  the  reasonable  allowable  charge  to 
compensate  the  nursing  home  for  the  administrative  cost  it  incurs  doing  the  billing. 
Administrative  costs  include,  but  are  not  limited  to,  computers  for  electronic  billing, 
paper  and  supplies  necessary  to  communicate  with  the  carrier,  compensation  for 
the  work  hours  necessary  to  learn  the  proper  billing  codes  and  procedures,  and  the 
actual  time  necessary  to  do  the  billing. 

Because  the  administrative  allowance  is  relatively  low,  only  fairly  large  nursing 
homes,  or  homes  that  do  a  large  volume  of  billing  can  perform  the  necessary 
administrative  tasks  for  the  amount  that  Medicare  allocates.  Large  nursing  homes 
often  employ  full-time  billing  clerks  who  stay  informed  about  changes  in  billing  codes 
to  avoid  mistakes,  and  make  certain  that  the  facilities  bills  are  properly  filed.  If  the 
homes  are  large  enough,  the  salary  of  the  billing  derk  may  even  be  covered  by  the 
administrative  percentage  of  the  amount  the  home  receives  from  Medicare. 

However,  many  nursing  homes  are  far  too  small  to  afford  to  have  their  own 
billing  experts.  Yet  they  are  responsible  for  submitting  bills  in  a  timely  fashion  with 
up  to  date  codes.  Small  nursing  homes  generally  lose  money  on  Medicare 
administrative  costs  because  they  do  not  have  a  sufficient  volume  of  billings  to  get 
enough  admistrative  allowance  to  cover  their  administrative  expenses. 

Consequently,  third-party  billers  were  authorized  by  law  to  assist  nursing 
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homes  by  doing  the  nursing  homes'  Part  B  billing  if  the  nursing  home  chose  not  to 
do  its  own.  Under  such  a  scenario,  the  nursing  home  receives  no  administrative 
allocation  for  its  Medicare  billings,  but  it  has  no  need  for  it  since  it  no  longer  incurs 
the  expense  of  doing  the  billing.  The  third-party  biller,  usually  a  supplier,  upon 
receiving  the  daim  sends  the  requested  item  to  the  nursing  home  and  sends  the  bin 
to  Medicare.  Use  of  a  third-party  biller  permitts  small  nursing  homes  to  participate 
in  Medicare  without  bearing  the  expense  of  doing  so,  and  it  permitts  third  party 
billers  to  make  whatever  profit  they  can  by  offering  supplies  to  nursing  homes  at 
volume  prices  lower  than  the  amount  Medicare  reimburses  for  the  item.  Under  this 
scenario,  third-party  billers  perform  a  valuable  service  for  a  reasonable  profit. 

The  problem  with  third-party  billing  comes  when  it  is  used  in  conjunction  with 
forum  shopping  and  unbundling  to  take  advantage  of  the  disparity  in  rates  between 
carriers.  Many  third-party  billers  are  not  suppliers  but  merely  middle  men  who 
establish  their  companies  in  areas  where  reimbursement  for  Part  B  billable  items  is 
highest  so  that  the  amount  of  the  biller's  profit,  the  difference  between  what 
Medicare  reimburses  for  the  item  and  what  it  costs  to  manufacture  the  item  and  ship 
it  to  the  beneficiary,  is  maximized.  These  third-party  billers  will  then  contract  with 
suppliers  or  nursing  homes  in  states  with  lower  reimbursement  by  promising  to 
share  the  profits  they  receive  by  billing  in  a  jurisdiction  with  a  higher  reimbursement 
rate  than  where  the  beneficiary  is  located. 
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Under  this  arrangement  it  is  easy  to  see  why  third  party  billers  can  make 
such  large  profits.  If  one  state  reimburses  for  a  particular  item  at  $2  each,  and 
another  state  reimburses  for  the  same  item  at  $10  each,  a  third-party  biller  whose 
business  is  in  the  second  state  can  accept  claims  from  suppliers  or  providers  in  the 
first  state,  and  will  receive  $8  more  from  Medicare  for  each  claim  received  simply  by 
locating  his  business  in  the  state  where  reimbursement  is  higher.  If  a  biller  is  able 
to  solicit  the  orders  of  a  large  number  of  nursing  homes  or  providers  in  a  state  with 
lower  reimbursement,  the  biller  could  make  literally  millions  of  dollars  filing  tens  of 
thousand  of  claims  each  month.  The  profits  are  increased  even  more  if  the  biller 
bills  in  a  jurisdiction  that  allows  items  to  be  unbundled. 

It  is  important  to  make  the  distinction  between  a  third-party  biller  who 
performs  a  needed  service  and  one  who  unfairly  takes  advantage  of  the  system. 
The  useful  service  that  a  third-party  biller  provides  is  relieving  a  nursing  home  of  the 
hassles  of  billing  Medicare  when  the  nursing  home's  size  makes  Medicare  billing  not 
worthwile.  Such  an  arrangement  should  bill  Medicare  in  the  same  jurisdiction  where 
the  nursing  home  would  bill  if  it  did  its  own  billing.  The  unethical  biller  exists  for  the 
sole  purpose  of  maximizing  profits. 

PARAMETER  BILLING 

The  availability  of  such  large  profits  has  lured  many  third-party  billers  into 
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other  illegitimate  schemes  beyond  forum  shopping.  Since  the  main  interest  a 
third-party  bilier  has  in  a  beneficiary  is  the  profit  he  can  make  from  forwarding  claims 
to  Medicare,  the  bilier  has  an  incentive  to  send  as  many  claims  as  possible 
regardless  of  the  patient's  actual  need.  Moreover,  a  nursing  home  or  supplier  has 
little  reason  to  be  upset  when  it  receives  more  supplies  than  requested  or  needed 
since  the  nursing  home  doesn't  have  to  pay  for  them.  Once  an  unethical  third  party 
bilier  receives  a  billing  assignment  from  a  nursing  home,  he  can  bill  as  much 
equipment  and  supplies  as  he  can  get  away  with,  often  without  the  knowledge  of 
the  nursing  home.  Many  third-party  billers  will  find  out  the  maximum  number  of 
claims  per  day  a  particular  carrier  will  reimburse  for  a  given  item,  and  then  will  bill 
that  maximum  amount  every  day  ad  infinitum,  whether  the  patient  needs  the  item 
or  not.  This  practice  is  known  as  parameter  billing. 

The  only  way  a  nursing  home  can  tell  if  Medicare  is  being  billed  for  supplies 
that  the  nursing  home  did  not  order  is  to  look  at  the  patient's  Explanation  of 
Medicare  Benefits  (EOMB).  But  the  EOMB  is  not  sent  to  the  nursing  home;  it  is 
sent  to  the  patient  or  his  family  if  the  patient  is  incompetent.  Many  families  don't 
even  read  the  EOMBs  they  receive  because  they  are  not  concerned  with  the  billing 
as  bng  as  Medicare  is  paying,  and  payment  is  rarely  required  by  patients  in  this 
circumstance  because  the  20  percent  coinsurance  is  routinely  waived  by  the 
third-party  bilier.  Even  if  the  patients  or  the  nursing  home  do  recognize  from  their 
EOMBs  that  they  are  being  billed  for  items  they  did  not  order,  there  is  no  compelling 
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incentive  to  do  anything  about  It. 

The  Committee  has  been  told  that  some  third-party  billers  order  so  much 
excess  equipment  and  supplies  that  they  don't  even  send  It  all  to  the  nursing  homes 
because  seeing  the  Items  delivered  would  merely  call  the  nursing  home's  attention 
to  the  volume  of  supplies  being  billed.  In  other  cases,  nursing  homes  allow  the 
excessive  billing  to  continue  and  they  keep  the  equipment  in  their  storage  rooms  for 
use  by  other  residents,  many  of  whom  are  non-Medicare  patients.  The  Committee 
has  even  heard  of  incidents  where  third-party  billers  have  continued  to  bill  supplies 
for  patients  after  the  patients  are  deceased,  a  practice  known  in  the  Industry  as 
tombstone  billing. 

KICKBACKS 

The  Committee  has  heard  testimony  that  to  a  certain  extent,  nursing  homes 
have  become  unwitting  participants  in  schemes  carried  out  by  third-party  billers. 
Certainly,  many  nursing  homes  have  patients  whose  bills  are  being  inflated  in  one 
or  more  ways  without  the  nursing  home's  knowledge.  Yet  the  more  prevalent  the 
practice  of  third-party  billing  and  forum  shopping  have  become,  the  more  nursing 
homes  seem  willing  to  participate.  And  as  third-party  billing,  because  of  Its 
profitability,  becomes  more  and  more  popular,  the  search  for  nursing  homes  to 
participate  has  become  more  and  more  competitive. 
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When  nursing  homes  first  started  using  third-party  billers,  they  were  content 
merely  to  have  their  billing  done  for  them  free  of  charge,  relieving  them  of  the 
administrative  headache  and  expense  of  having  to  bill  Medicare  and  having  to  keep 
abreast  of  the  myriad  changes  in  HCFA  billing  codes.  This  was  the  original  purpose 
for  which  third-party  billing  was  made  allowable,  and  many  nursing  homes  still 
operate  under  this  type  of  arrangement. 

However,  as  nursing  homes  leamed  how  much  profit  was  available  to  the 
* 

third-party  billers  who  were  doing  their  billing,  some  nursing  homes  believed  that 
since  they  were  responsible  for  providing  and  caring  for  the  patients,  they  should 
get  a  greater  share  of  the  profits.  Consequently,  some  third-party  billers  now  offer 
nursing  homes  a  percentage  of  their  profits  based  on  either  a  certain  amount  per 
Item  billed,  the  total  number  of  supplies  billed,  or  on  an  established  monthly  or 
yearly  amount.  Since  under  USC  1320  a-7b  (b),  such  an  incentive  payment  to  a 
nursing  home  is  illegal,  billers  making  such  offers  are  careful  to  categorize  them  not 
as  inducements  but  as  lees  for  service".  The  "service"  reportedly  being  offered  is 
nothing  more  than  the  acquisition  of  the  patient's  Medicare  billing  number.  The 
committee  has  learned  of  yearly  cash  payments  to  some  nursing  homes  as  high  as 
$50,CX)0. 

Some  nursing  homes  who  are  aware  of  anti-kickback  statutes  are  wary  of 
receiving  cash  payments  as  incentives  to  do  business  with  third-party  billers. 
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Therefore,  some  nursing  homes  are  cx)mfortable  accepting  additional  supplies  or 
services  from  the  third-party  biller  instead  of  cash.  This  arrangement  is  described 
as  a  nursing  home  "warehousing"  or  storing  equipment  for  future  use  by  its  patients. 
Generally,  the  third-party  biller  will  bill  for  all  of  the  equipment  before  it  is  used  so 
that  the  nursing  home  can  even  offer  the  Items  to  their  non-Medicare  patients 
without  having  to  pay  for  them.  Or  under  another  arrangement,  the  nursing  home 
can  be  provided  with  a  certain  number  of  "free"  supplies  per  a  certain  quantity  of 
supplies  they-order.  If  the  nursing  home  considers  the  free  supplies  its  own,  it  can 
offer  them  to  its  private  pay  patients  for  free  or  it  can  bill  a  private  patient's 
insurance  and  receive  cash. 

The  Committee  believes  that  many  such  kickback  arrangements  begin  with 
honest  intentions  because  most  nursing  homes  are  unaware  of  the  tremendous 
profits  available  io  third-party  billers.  Yet,  as  the  nursing  homes  become  aware  of 
the  large  volume  of  billing  done  on  behalf  of  their  patients,  by  seeing  a  patient's 
EOMB  or  through  some  other  means,  they  may  complain  to  the  third-party  biller. 
The  biller  will  then  assure  them  that  all  of  the  billings  are  legal  and  offer  them  a  small 
percentage  of  the  profits  or  some  free  supplies  to  show  good  faith.  What  starts  as 
small  inducements  to  nursing  homes  often  evolves  into  more  lucrative  arrangements 
as  nursing  homes  become  aware  of  the  amount  of  profits  available  and  as  other 
third  party  billers  enter  the  market  and  attempt  to  out-bid  each  other.  The  large 
volume  third-party  billers  offer  the  best  inducements  to  nursing  homes,  and  thereby 
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threaten  the  economic  viability  of  the  smaller  businesses.  In  such  a  lucrative 
market,  legitimate  suppliers  who  do  their  own  billing  and  do  not  offer  inducements 
to  nursing  homes  have  virtually  no  chance  of  long-term  sun/ival. 

20  PERCENT  COINSURANCE 

One  of  Medicare's  few  cost  containmment  measures  for  DME  ar^j  supply 
items  that  are  not  covered  under  a  fee  schedule  is  the  requirement  that  the 
beneficiary  pay  for  the  20  percent  of  the  cost  of  the  item  billed  for  that  Medicare 
does  not  pay.  If  the  beneficiary  is  not  required  to  pay  anything  for  the  items  billed 
on  his  behalf,  there  is  no  incentive  to  request  only  tho  supplies  that  are  actually 
needed.  Under  current  law,  suppliers  or  third  party  billers  are  required  to  collect  the 
20  percent  payment  from  the  beneficiary  unless  the  beneficiary  certifies  in  writing 
that  they  are  financially  unable  to  pay. 

The  Committee  has  learned  that  some  unethical  suppliers  easily  avoid  the 
requirement  of  a  20  percent  co-payment  by  encouraging  beneficiaries  to  sign  pre- 
completed  forms  stating  that  they  are  unable  to  pay.  Other  suppliers  offer 
beneficiaries  the  opportunity  to  check  one  of  two  boxes  on  a  form  letter:  'I  am 
enclosing  my  20  percent  co-paymenf ,  or  "I  am  unable  to  pay  the  20  percent  co- 
paymenf.  Not  surprisingly,  virtually  all  beneficiaries  who  lack  an  understanding  of 
the  Medicare  program  check  the  option  that  frees  them  of  further  financial 
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Jhe  Committee  has  also  learned  that  some  of  the  claims  for  which  the  20 
percent  co-payment  is  not  collected  are  later  submitted  to  state  Medicaid  agencies 
for  payment.  This  illegal  submission  of  Medicaid  claims  results  in  even  more 
outrageous  profits  to  the  supplier  or  third  party  biller  and  results  in  even  greater 
illegitimate  cost  to  the  federal  and  state  governments.  We  have  recently  sent  a  letter 
to  the  Inspector  General  of  the  Department  of  Health  and  Human  Sen/ices  to  solicit 
additional  information  about  this  practice. 
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CONCLUSION 

In  addition  to  the  legislative  recommendations  that  will  be  completed  in  the 
next  several  weeks,  the  Committee  is  continuing  to  pursue  leads  on  new  aspects 
of  waste  and  abuse  in  the  DME  and  supply  area  of  Medicare  reimbursement  With 
the  assistance  of  the  Government  Accounting  Office  (GAO)  and  the  Health  Care 
Financing  Acjministration,  the  Committee  is  actively  reviewing  the  billing  practices  of 
hundreds  of  companies,  operating  in  dozens  of  states  through  Medicare  carriers 
based  all  around  the  country. 

Through  access  to  HCFA's  extensive  Medicare  computer  base  and  by 
soliciting  computer  claims  data  directly  from  carriers  who  are  cooperating  with  our 
investigation,  the  Committee  is  well  on  its  way  to  compiling  the  most  comprehensive 
overview  of  Medicare  reimbursement  for  durable  medical  equipment  and  supples 
ever  undertaken.  As  our  efforts  reveal  what  appear  to  be  improprieties,  the 
companies  in  question  are  being  referred  to  the  Inspector  General  at  the 
Department  of  Health  and  Human  Services.  Moreover,  hundreds  of  individuals, 
most  notably  Medicare  beneficiaries  or  their  family  members,  have  contacted  the 
Committee  after  hearing  news  reports  of  our  investigation  to  turn  over  what  they 
believe  to  be  examples  of  DME  and  supply  abuse.  The  Committee  is  in  the  process 
of  reviewing  each  of  these  examples  and  forwarding  the  most  egregious  ones  to  the 
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appropriate  authorities. 

Because  quite  a  few  of  the  practices  that  our  investigation  has  identified  as 
being  of  questionable  legality  were  already  accepted  by  certain  segments  of  the 
industry  as  legal,  some  suppliers  have  been  shocked  to  learn  through  the  news 
reports  of  our  activity  that  their  conduct  may  be  inappropriate,  industry  leaders 
have  informed  us  that  a  substantial  number  of  suppliers  in  this  category  are  already 
amending  their  business  practices  to  conform  to  their  new  understanding  of  the  law. 

Yet  clearly,  some  unethical  suppliers  are  still  bilking  the  system  and 
apparently  will  continue  to  do  so  until  forced  into  compliance  by  legislation  and 
stricter  enforcement.  Since  any  legislation  is  not  likely  to  become  effective  for  at 
least  a  year  after  its  implementation,  the  Committee  is  also  working  on  a  list  of 
interim  measures  that  it  will  recommend  to  HCFA  to  prevent  abuses  from  continuing 
in  the  interim. 
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EXECUTIVE  SUMMARY 


PURPOSE 

To  determine  if  point  of  sale  encourages  carrier  shopping. 
BACKGROUND 

Some  suppliers  learn  as  much  as  they  can  about  each  carrier's  payment  levels  and 
coverage  policies.  By  shopping  around,  suppliers  learn  which  carriers  pay  the  most 
for  a  medical  supply  item.  They  also  learn  just  how  much  of  a  particular  medical 
supply  each  carrier  will  allow  before  stopping  or  cutting  back  on  payments.  Armed 
with  information  collected  from  carrier  shopping,  suppliers  use  point  of  sale  to  turn 
that  information  into  profits  at  the  expense  of  the  Medicare  program. 

Point  of  sale  policies  hold  that  the  site  where  the  medical  supplier  met  with  the 
beneficiary  or  received  the  beneficiary's  call  determines  which  carrier  will  have 
jurisdiction  and  process  the  claim.  This  enables  suppliers  to  game  Medicare 
payments  and  safeguards  by  establishing  multiple  business  locations  in  multiple 
carrier  jurisdictions. 

FINDINGS 

In  1989,  carrier  shopping  may  have  resulted  in  at  least  $26  minion  in  excess  pigments. 
Poiru  of  sale  compromises  carrier  program  safeguards. 
Point  of  sale  opens  the  door  to  fraud,  abuse  and  waste, 
RECX)MMENDATION 

The  current  system  for  determining  carrier  jurisdiction  for  the  payment  of  medical 
supplies  results  in  a  financial  loss  to  the  Medicare  program. 

►       The  HCFA  should  have  all  bills  for  medical  supplies  submitted  to  the  carrier 
having  jurisdiction  over  the  point  of  delivery  rather  than  point  of  sale. 
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 INTRODUCTION  

PURPOSE 

To  determine  if  point  of  sale  encourages  carrier  shopping. 
BACKGROUND 

Supplementary  Medical  Insurance,  commonly  referred  to  as  Part  B  of  the  Medicare 
program,  assists  patients  in  paying  for  medical  services  and  supplies.  Part  B  helps 
patients  pay  for  physician  services  and  other  medical  services  including  medical 
supplies. 

The  term  medical  supplies,  as  used  in  this  report,  is  limited  to  supplies  billed  to 
Medicare  under  procedure  codes  A4000  through  A4999.  Medicare  payments  for 
these  supplies  have  increased  by  75  percent  during  the  period  1987  through  1989.  In 
1987,  Medicare  paid  $232  million  for  medical  supplies.  In  1989,  program  spending 
had  risen  to  $407  million. 

The  Health  Care  Financing  Administration  (HCFA)  manages  the  Part  B  program 
and  administers  benefits  with  the  assistance  of  contractors  called  carriers.  Each 
carrier  is  responsible  for  the  adjudication  of  claims  submitted  to  them  by  suppliers 
located  within  the  carrier's  geographic  service  area. 

To  clear  up  jurisdictional  problems  which  occur  on  some  medical  supply  claims, 
HCFA  developed  a  claims  processing  policy  known  as  point  of  sale  jurisdiction. 
Point  of  sale  requires  suppliers  to  submit  their  claims  to  the  carrier  servicing  the 
geographic  area  where  the  beneficiary's  order  for  medical  supplies  is  received.  It  has 
been  hypothesized  that  point  of  sale  permits  large  suppliers  to  shop  around  and 
locate  their  business  operations  in  areas  serviced  by  a  carrier  that  pays  more  and/or 
has  more  liberal  coverage  policies. 

The  HCFA  and  carriers  determine  which  medical  supplies  will  be  covered  and  under 
what  circimistances  payment  will  be  made.  The  carriers,  with  guidance  from  HCFA, 
also: 

►  decide  how  much  will  be  paid  for  each  medical  supply  item;  and, 

►  establish  the  volume  and  number  of  each  medical  supply  the  Medicare 
program  will  buy  for  each  beneficiary  in  a  given  period  of  time. 

Different  approaches  to  pricing  have  resulted  in  considerable  variance  in  payment 
levels  for  medical  supplies  among  the  carriers.  The  policies  and  procedures  of  one 
carrier  do  not  necessarily  mirror  another's  practice.  Each  carrier  has  established 
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their  own  system  for  assigning  provider  numbers  used  by  billers.  Each  maintains 
their  own  computer  system  for  adjudicating  claims. 

METHODOLOGY 

Both  qualitative  and  quantitative  data  were  used  to  prepare  this  report.  Discussions 
were  held  with  11  carriers  concerning  their  experiences  in  adjudicating  medical 
supply  claims.  Selection  of  the  carriers  was  not  random.  Carriers  in  8  of  HCFA's 
10  regions  were  selected  to  participate  in  this  study  because  they  process  a  large 
volume  of  claims.  Three  others  were  selected  due  to  their  proximity  to  the  HCFA 
regional  office. 

Data  pertaining  to  medical  supplies  was  obtained  from  HCFA's  Part  B  Medical  Data 
(BMAD)  file  for  1989.  Only  national  procedure  codes  ranging  from  A4000  -  A4999 
were  reviewed  in  our  data  analysis.  In  1989,  149  different  procedure  codes  in  this 
range  were  billed  to  Medicare.  These  149  codes  were  selected  for  indepth  analysis 
for  this  study.  No  other  procedure  codes  were  used. 

Resident  carrier,  as  used  in  this  report,  refers  to  the  carrier  having  jurisdiction  for 
processing  claims  in  the  geographic  area  in  which  the  beneficiary  resides.  Outside 
carrier  refers  to  carriers  outside  the  geographic  area  of  the  beneficiary's  residence. 

The  BMAD  file  was  used  to  identify  beneficiaries  who  had  medical  supply  items 
(A4000  -  A4999)  submitted  on  their  behalf  to  outside  carriers.  A  total  of  78,203  line 
items  were  analyzed.  Using  zip  code  information,  we  determined  that  18,779  of  the 
78,203  line  items  were  paid  by  an  outside  carrier.  The  number  and  dollar  value  of 
medical  supplies  paid  by  outside  carriers  was  determined.  The  average  amount 
payable  for  each  medical  supply  by  the  resident  carrier  was  also  determined.  The 
difference  between  what  was  paid  by  outside  carriers  and  what  would  have  been  paid 
for  the  medical  supply  items  by  the  resident  carrier  is  reported  in  this  study.  In 
some  cases  the  BMAD  file  contained  no  information  on  resident  carrier  pricing. 
When  this  occurred,  the  national  average  amount  allowed  was  used  in  our 
calculations. 

The  number  of  beneficiaries  who  had  medical  supply  claims  submitted  to  outside 
carriers  was  further  refined  by  identifying  beneficiaries  who  reside  in  counties 
bordering  on  the  outside  carrier.  We  also  considered  the  migration  habits  of 
beneficiaries.  This  analysis  was  conducted  on  a  sample  of  300  medical  supply  items. 
The  medical  supplies  beneficiaries  purchased  in  an  adjoining  State  and  the  migration 
habits  of  some  beneficiaries  were  taken  into  consideration  before  any  projections 
were  made. 
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FINDINGS 


Finding  #1:  In  1989,  carrier  shopping  may  have  resulted  in  at  least  $26  million  in 
excess  payments. 

In  1989,  Medicare  paid  $407  million  for  medical  supplies  billed  under  procedure 
codes  A4000  through  A4999.  Approximately  44  percent  of  this  $407  million,  or  $180 
million,  was  paid  by  outside  carriers.  Resident  carriers  processed  73  percent  of 
medical  supply  items  and  account  for  56  percent  of  payments.  The  remaining  27 
percent  of  medical  supply  items  are  processed  by  outside  carriers  and  account  for  44 
percent  of  payments. 

Our  analysis  indicates  that  it 
may  be  financially 
advantageous  for  billers  of 
medical  supplies  to  bill  an 
outside  carrier  rather  than  the 
resident  carrier.  The  149 
different  medical  supply  items 
billed  to  Medicare  in  1989  and 
described  by  procedure  codes 
A4000  through  A4999  are,  by 
and  large,  inexpensive 
disposable  items,  widely 
available  through  a  number  of 
diverse  sources,  including  mail 
order  houses.  The  beneficiary, 
in  most  cases,  would  have  no 
reason  to  purchase  these  items 
outside  their  resident 
Medicare  carrier's  jurisdiction. 

Our  analysis  of  the  1989  BMAD  file  for  procedure  codes  A4000  -  A4999  indicates 
that  excess  payments  totalling  at  least  $26  million  were  made  by  the  Medicare 
program  in  1989.  These  excess  payments  would  not  have  occurred  if  the  medical 
supplies  were  paid  by  the  carrier  having  jurisdiction  over  the  beneficiary's  residence. 


Carrier  Selection  and 
Payment  Levels 


Resident  Carrier 
56% 


Resident  Carrier 
73% 


Outside  Carrier 


Outside  Carrier 
27% 


Total 
Payments 


Total 
Services 


Resident  carriers  account  for  56%  of  medical  supply  payments  and  process  73% 
of  the  items  billed  Outside  carriers  account  for  44%  of  payments  but  only 
process  27%  of  medical  supply  items. 
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Finding  #2:  Point  of  sale  compromises  carrier  program  safeguards. 

All  of  the  carriers  we  interviewed  believe  that  Medicare's  point  of  sale  policy  is 
detrimental  to  the  program.  The  carriers  believe  that  point  of  sale: 

►  results  in  excessive  payments; 

►  enables  suppliers  to  avoid  close  carrier  scrutiny; 

►  inhibits  their  ability  to  make  medical  necessity  decisions;  and, 

►  contributes  to  duplicate  payments  for  medical  supplies. 

Carriers  report  that  they  receive  requests  from  suppliers,  trade  publications  and 
consultants  concerning  their  medical  supply  fee  schedules,  prevailing  charge  rates  and 
coverage  policies.  Suppliers  then  use  the  information  they  gain  from  polling  the 
carriers  to  decide  where  to  set  up  business.  Establishing  an  office  in  a  carrier's 
jurisdiction  can  be  easy  and  relatively  inexpensive.  Telephone  answering  services,  call 
forwarding  and  mail  drops  allow  suppliers  to  ostensibly  conduct  business  in  one 
carrier's  jurisdiction,  while  its  operations  are  actually  based  in  another  carrier's 
jurisdiction. 

Carriers  feel  that  suppliers  take  advantage  of  jurisdictional  loopholes,  created  by 
point  of  sale,  to  bill  carriers  that  either  pay  the  most  or  have  the  most  liberal 
coverage  policies.  All  11  carriers  believe  that  suppliers  use  point  of  sale  to  get  their 
claims  to  the  carrier  which  will  benefit  them  financially.  Many  of  the  carriers  believe 
that  point  of  sale  has  financially  harmed  the  Medicare  program. 

Point  of  sale  enables  suppliers  to  establish  multiple  business  locations  in  multiple 
carrier  jurisdictions.  These  multiple  locations  enable  some  suppliers  to  play  a  cat 
and  mouse  game  with  carrier  program  safeguards.  Carriers  report  that  some 
suppliers  find  out  a  carrier's  tolerances  for  a  medical  supply  item  and  then  bill  up  to 
that  tolerance.  When  one  carrier's  tolerance  level  is  reached,  suppliers  simply 
change  carriers  and  bill  until  that  carrier's  tolerance  is  reached.  Suppliers  placed  on 
pre  or  post-payment  review  by  one  carrier  often  establish  a  new  base  of  operations 
in  another,  unsuspecting,  carrier's  jurisdiction. 

Many  carriers  attempt  to  contact  their  counterparts  in  other  parts  of  the  country  to 
be  on  the  alert  for  problem  suppliers  who  leave  their  jurisdiction.  Their  efforts  to 
track  and  control  fraudulent  and  abusive  suppliers  are  hampered  by  point  of  sale  and 
the  ease  with  which  suppliers  can  conceal  their  identity  by  doing  business  under 
another  name. 

Point  of  sale  also  hinders  carrier  efforts  to  ensure  that  the  number  of  medical 
supplies  provided  to  a  beneficiary  are  reasonable  and  medically  necessary.  The 
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accuracy  of  payments  made  for  medical  supplies  depends,  to  a  great  extent,  on 
Medicare  carrier  systems  and  personnel's  ability  to  identify  suspect  services  and 
intervene  in  their  payment.  Point  of  sale  results  in  carriers  receiving  claims  j&rom  all 
over  the  United  States.  The  carriers  who  receive  claims  on  behalf  of  beneficiaries 
residing  outside  their  jurisdiction  have  no  payment  history  or  other  information  on 
which  to  make  coverage  or  use  decisions.  This  makes  review  of  claims  for  medical 
necessity  very  complex,  costly  and  time  consuming,  often  relying  on  coordination  of 
efforts  and  information  by  more  than  one  carrier. 

Finally,  point  of  sale  increases  the  risk  of  duplicate  payments.  Eight  of  11  carriers 
have  found  evidence  of  duplicate  billing.  One  of  these  carriers  has  evidence 
indicating  that  duplicate  payments  are  being  made  by  carriers  for  medical  supplies 
provided  to  beneficiaries  receiving  Medicare  skilled  nursing  benefits.  The  most 
common  duplicate  billing  cited  by  carriers  involves  fraudulent  suppliers  that  fragment 
or  unbundle  medical  supplies  sold  in  kits.  The  kit  is  billed  to  one  carrier  and 
individual  components  of  the  kit  are  billed  to  another.  Carriers  believe  that 
duplicate  payments  caused  by  unbundling  would  be  less  likely  to  go  undetected  if 
point  of  sale  policies  were  abandoned  by  Medicare. 

The  Medicare  program  has  paid  at  least  $26  million  in  excess  payments  due  to  point 
of  sale  polices  which  allow  large  suppliers  to  shop  around  and  locate  their  business 
operations  in  areas  serviced  by  carriers  that  pay  more  and/or  have  more  liberal 
coverage  policies.  Point  of  sale  policies  have  also  made  the  Medicare  program 
vulnerable  to  duplicate  payments  and  supplier  actions  which  circumvent  carrier 
utilization  safeguards.  Duplicate  payments  and  inability  of  carriers  to  control  use  will 
add  to  the  amount  of  money  Medicare  has  lost  under  the  current  point  of  sale 
policy. 

Finding  #3:  Point  of  sale  opens  the  door  to  fraud,  abuse  and  waste. 

Differences  in  carrier  reimbursement  rates  for  medical  supplies  has  led  to  a  number 
of  schemes  designed  to  financially  enrich  some  suppliers.  One  such  scheme  involves 
the  purchase  of  sales  receipts  from  suppliers  in  lower  paying  carrier  jurisdictions. 
These  sales  are  then  submitted  for  reimbursement  to  higher  paying  carriers. 

Another  scheme,  investigated  by  the  Office  of  Investigations  (OI),  involved  a  supplier 
that  made  initial  contacts  with  beneficiaries  at  their  homes.  The  first  bill  for  medical 
supplies  was  sent  to  the  carrier  having  jurisdiction  for  the  beneficiary's  residence.  In 
subsequent  months,  beneficiaries  received  calls  from  company  offices  in  other  States. 
Bills  were  then  submitted  to  the  carrier  having  jurisdiction  of  the  office  where  the 
phone  call  was  made.  By  rotating  billing  through  four  different  carriers,  this  supplier 
not  only  was  able  to  bill  the  best  paying  carriers,  but  also  avoided  detection  for 
providing  supphes  in  excess  of  patient  needs.  The  scheme  was  uncovered  by  the 
carriers  but  their  efforts  were  hindered  by  the  number  of  different  aliases  and 
provider  numbers  used  by  the  supplier. 
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Other  schemes  investigated  by  OI  involve  medical  suppliers  who  not  only 
circumvented  program  safeguards  but  also  blatantly  falsified  claims.  One  criminal 
case  involved  $4  million  in  Medicare  payments  for  incontinence  supplies.  These 
incontinence  supplies  turned  out  to  be  no  more  than  diapers  and  35  to  60  cents 
worth  of  plastic  gloves,  towellettes  and  iodine  swabs  in  a  plastic  bag.  The  OI  found 
that  as  carriers  stopped  paying  or  cut  payments  because  the  volume  of  services  being 
provided  to  individual  patients  appeared  excessive,  the  supplier  simply  moved  to 
another  State  and  began  billing  another  carrier  with  a  new  provider  number. 

The  OI  has  also  successfully  prosecuted  suppliers  who  fraudulently  received  duplicate 
payments  by  billing  one  carrier  for  medical  supply  kits  and  another  carrier  for  the 
individual  components  in  the  kits.  Other  cases  involving  duplicate  payments, 
kickbacks,  forged  certificates  of  medical  necessity  and  shady  business  arrangements 
are  under  investigation. 
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RECOMMENDATION 


The  current  system  for  determining  carrier  jurisdiction  for  the  payment  of  medical 
supplies  results  in  a  financial  loss  to  the  Medicare  program. 

►     The  HCFA  should  have  all  bills  for  medical  supplies  submitted  to  the  carrier 
having  jurisdiction  over  the  point  of  delivery  rather  than  point  of  sale. 
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OFFICE  OF  INSPECTOR  GENERAL 

The  mission  of  the  OfBce  of  Inspector  General  (OIG),  as  mandated  by  Public  Law  95- 
452,  as  amended,  is  to  protect  the  integrity  of  the  Department  of  Health  and  Human 
Services'  (HHS)  programs  as  well  as  the  health  and  welfare  of  beneficiaries  served  by 
those  programs.  This  statutory  mission  is  carried  out  through  a  nationwide  network  of 
audits,  investigations,  and  inspections  conducted  by  three  OIG  operating  components: 
the  Office  of  Audit  Services,  the  Office  of  Investigations,  and  the  Office  of  Evaluation 
and  Inspections.  The  OIG  also  informs  the  Secretary  of  HHS  of  program  and 
management  problems,  and  recommends  courses  to  correct  them. 

OFFICE  OF  AUDIT  SERVICES 

The  OIG's  Office  of  Audit  Services  (OAS)  provides  all  auditing  services  for  HHS, 
either  by  conducting  audits  with  its  own  audit  resources  or  by  overseeing  audit  work 
done  by  others.  Audits  examine  the  performance  of  HHS  programs  and/or  its  grantees 
and  contractors  in  carrying  out  their  respective  responsibilities,  and  are  intended  to 
provide  independent  assessments  of  HHS  programs  and  operations  in  order  to  reduce 
waste,  abuse  and  mismanagement  and  to  promote  economy  and  efficiency  throughout 
the  Department. 

OFFICE  OF  INVESTIGATIONS 

The  OIG's  Office  of  Investigations  (OI)  conducts  criminal,  civil,  and  administrative 
investigations  of  allegations  of  wrongdoing  in  HHS  programs  or  to  HHS  beneficiaries 
and  of  unjust  enrichment  by  providers.  The  investigative  efforts  of  OI  lead  to  criminal 
convictions,  administrative  sanctions,  or  civil  money  penalties.  The  OI  also  oversees 
State  Medicaid  fraud  control  units  which  investigate  and  prosecute  fraud  and  patient 
abuse  in  the  Medicaid  program. 

OFFICE  OF  EVALUATION  AND  INSPECTIONS 

The  OIG's  Office  of  Evaluation  and  Inspections  (OEI)  conducts  short-term 
management  and  program  evaluations  (called  inspections)  that  focus  on  issues  of 
concern  to  the  Department,  the  Congress,  and  the  public  The  findings  and 
recommendations  contained  in  the  inspections  reports  generate  rapid,  accurate,  and  up- 
to-date  information  on  the  efficiency,  vulnerability,  and  effectiveness  of  departmental 
programs. 
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Date  OW^,^^5jSpl 


DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  OHice  of  Inspectcx  Genefai 

Memorandum 

F,om     Rrchard  P.  Kusserow 
Inspector  General 

Subject  Mamipulation  of  Procedure  Codes  by  Physicians  to  Maximize 
Medicare  and  Medicaid  Reimbursements  (A-03-91-00019) 

To       Gail  R.  Wilensky,  Ph.D. 
Administrator 

Health  Care  Financing  Administration 


This  management  advisory  report  has  two  purposes.    The  first 
is  to  alert  you  to  the  preliminary  results  of  our  review  of 
the  manipulation  of  procedure  codes  by  physicians  to  maximize 
their  Medicare  and  Medicaid  reimbursements.     The  second  is  to 
invite  representatives  of  the  Health  Care  Finauicing 
Administration  (HCFA)  to  join  with  staff  from  the  Office  of 
Inspector  General  (OIG)  and  the  Pennsylvania  Department  of 
Public  Welfare  (DPW)  to  validate,  in  detail,  the  medical  logic 
upon  which  the  preliminary  results  of  our  review  are  based. 

The  procedure  codes  designated  on  medical  billings  influence 
the  amount  of  reimbursement  that  physicians  receive  from 
Medicare  and  Medicaid.     The  objective  of  our  review,  which  is 
ongoing,  is  to  determine  the  extent  that  physicians  "game" 
these  procedure  codes  and  increase  reimbursement  by: 
(1)  unbundling  services  (billing  multiple  procedure  codes 
instead  of  a  single  comprehensive  code) ;  and  (2)  billing  for 
mutually  exclusive  procedures  (billing  for  two  procedures  that 
by  clinical  practice  standards  should  not  coexist  at  the  same 
operative  session) .     Our  review  results  are  limited  to  a 
single  Medicare  carrier — Pennsylvania  Blue  Shield  (PBS) — and  a 
single  State  Medicaid  agency — DPW.     It  is  being  carried  out  in 
part  by  Gabriel i  Medical  Information  Systems  (GMIS) , 
Incorporated,  a  widely  respected  firm  working  vinder  contract 
with  OIG. 

The  preliminary  |^H^^HBBBHHBHi^HBH^^HBHI 

results  of  our  review  I \ 
at  PBS  and  DPW  show      ■    Inadequate  Medicare  payment 
that  a  relatively         I    controls  contribute  to  excessive 
high  percentage  of        I   physician  payments, 
physicians  may  be 

unbxindling  procedure  ■IM^BIMBMBBBMMBI^^^BBi^M 

codes  emd,  to  a  lesser 

extent,  billing  for  mutually  exclusive  procedures.  This 
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"gaming"  of  codes  results  in  physicians  being  potentially 
overpaid  an  estimated  $12.2  million  in  Medicare  funds  and 
nearly  $700,000  in  Medicaid  funds  annually,  at  just  these  two 
locations.     These  estimates  are  based  on  our  contractor 
identifying  what  it  considered  to  be  actual  overpayments  made 
during  a  2 -week  period  and  annualizing  the  results.     We  have 
categorized  these  findings  as  potential  overpayments  until  we 
complete  our  validation  of  the  contractor's  edit  system  used  to 
analyze  claims  and  identify  overpayments. 


At  this  time,  we 
cannot  statistically 
project  our 
Pennsylvania  findings 
nationally.     We  plan 
to  project  our 
results ,  however , 
after  completion  of 
our  expanded  review  at 
eight  randomly 
selected 

intermediaries  and 
eight  randomly 
selected  State 
agencies .  Early 
indications  are, 
however ,  that 
overpayments  due  to 
physicians  "gaming"  procedure  codes  will  be  highly  significant, 
particularly  in  the  Medicare  program. 

A  comprehensive  and  effective  prepayment  edit  system  is  the  key 
to  detecting  procedure  code  "gaming"  by  physicians.     The  GMIS 
system  is  currently  being  used  by  a  number  of  Medicare 
contractors  as  an  effective  edit  check  to  prevent  overpayments. 
While  the  opinions  of  our  contractor's  clients  give  us 
confidence  in  the  accuracy  and  reliability  of  the  preliminary 
results,  we,  along  with  a  team  of  medical  professionals  from 
DPW,  intend  to  validate  the  medical  logic  upon  which  our 
contractor's  edit  system  is  based. 

We  believe  that  the  preliminary  results  of  the  review  at  PBS 
and  DPW  demonstrate  a  need  for  HCFA  to  move  quickly  toward  a 
mandated  prepayment  edit  system  to  prevent  overpayments  to 
physicians  who  may  "game"  procedure  codes  for  personal  profit. 
Such  a  system  takes  on  even  greater  importance  in  light  of 
HCFA's  proposed  Medicare  fee  schedule  for  physician  services 
due  to  be  phased-in  beginning  January  1,  1992.     Under  this 
proposed  fee  schedule,  some  physicians  face  sharp  cuts  in 
Medicare  fees.    We,  as  well  as  HCFA,  are  concerned  that 
physicians  may  try  to  recoup  this  income  by  performing  more 
procedures.    We  believe  that  another  possible  response  may  be 


OXGARTXC 
MfiDICAT 


o      PBS  is  just  1  of  55  Medicare 
carriers 


overpayments  at  PBS  averaged 
53  cents  per  paid  procedure 

over  557  million  procedures 
were  paid  nationally  under 
Medicare  in  Fiscal  Year  1989. 
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for  some  physicians  to  offset  their  loss  of  income  by- 
increasing  their  "gaming"  of  procedure  codes. 

Moreover,  we  believe  that  the  lack  of  an  adequate  system  to 
detect  the  "gsuning"  of  procedure  codes  by  HCFA's  contractors 
constitutes  a  potential  material  internal  control  weakness 
under  the  Office  of  Management  and  Budget  (0MB)  guidelines. 
The  0MB  guidelines  state  that,  among  other  things,  conditions 
which  significantly  impact  on  the  safeguards  against  waste, 
loss,  unauthorized  use  of  funds,  property  or  other  resources 
constitute  a  material  internal  control  weakness.     The  0MB  has 
established  a  $10  million  threshold  as  a  part  of  its  definition 
of  a  material  internal  control  weakness. 

Because  this  potential  vulnerability  exists  in  the  payment 
system,  we  believe  that  HCFA  should  accelerate  the  process  of 
mandating  edit  screens  not  only  for  Medicare  (HCFA  has 
established  68  edit  screens  for  carriers  and  plans  to  establish 
more)  but  encourage  the  same  process  for  Medicaid  as  well.  To 
assist  HCFA  in  this  effort,  we  invite  HCFA  representatives  to 
join  the  OIG/DPW  validation  team  to  satisfy  themselves,  up- 
front, as  to  the  merits  of  our  contractor's  edit  system. 
Participation  in  this  team  effort  may  provide  HCFA  some 
valuable  insight  into  what  is  needed  to  identify  physicians  who 
attempt  to  "game"  procedure  codes  and  could  lead  to  a  quick  and 
decisive  solution  for  preventing  overpayments. 

BACKGROUND 

Under  the  Medicare  and  Medicaid  programs,  the  amount  of 
reimbursement  to  a  physician  depends  largely  on  the  type  of 
service  performed  and  the  manner  in  which  the  service  is  coded 
on  the  billing.     In  this  regard,  HCFA  requires  physicians  to 
use  HCFA's  Common  Procedure  Coding  System  (HCPCS)   in  describing 
the  service  being  billed  Medicare  and  Medicaid.     The  HCPCS  is 
basically  an  offshoot  of  the  Current  Procedural  Terminology 
(CPT-4)  coding  system  that  was  developed  by  the  American 
Medical  Association  in  1966.    There  have  been  niimerous 
criticisms  of  the  existing  procedure  coding  system  as  being 
overly  detailed  and  allowing  physicians  too  much  latitude  in 
billing.    A  burgeoning  cottage  industry  now  exists  nationally 
to  educate  physicians  in  exactly  how  much  latitude  they  do  have 
in  their  billings.     A  prime  objective  of  these  firms  is  to 
maximize  third  party  reimbursements — including  Medicare  and 
Medicaid  reimbursements — for  its  clients. 

One  Virginia  company  touts  its  newsletter  to  physicians  as  "the 
monthly  tool  for  optimum  payment."    A  Texas  mail  order  house 
guarantees  that  it  will  increase  client  reimbursement  or  refund 
the  cost  of  the  service.    Workshops  are  regularly  conducted 
that  introduce  physicians  to  the  methods  used  to  maximize 
reimbursement.    The  Massachusetts  Medical  Society,  for  example. 
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has  developed  a  1-day  workshop  entitled  "How  to  Improve  Third 
Party  Reimbursement  and  Coding."    Reimbursement  hotlines  and 
computer  software  packages  are  also  available  commercially. 
Although  the  specific  methods  adopted  by  those  in  the  industry 
may  differ,  they  all  appear  to  emphasize  the  use  of  the 
CPT-4/HCPCS  codes  as  a  means  to  maximize  reimbursement. 

There  is  another  industry  whose  aim  is  the  exact  opposite.  Its 
objective  is  to  help  clients  detect  "gaming"  of  procedure  codes 
by  physicians.    The  GMIS  is  part  of  this  industry.     It  has 
developed  a  copyrighted,  automated  procedure  code  payment 
analysis  system  that  can,  among  other  things,  detect  xinbundling 
of  procedure  codes  and  billing  for  mutually  exclusive 
procedures . 

The  HCFA  has  also  recognized  the  value  of  prepayment  edit 
screens  to  detect  procedure  code  manipulation.     In  February 
1991,  HCFA  established  mandatory  edits  for  68  Medicare 
procedure  codes  susceptible  to  unbundling.     At  that  time,  HCFA 
informed  the  Medicare  carriers  that  it  planned  to  establish 
mandatory  edit  checks  for  about  2,700  codes  by  May  1991.  We 
have  been  informed  that  these  plans  have  changed  and  HCFA  now 
intends  to  establish  mandatory  edit  checks  for  only  about  400 
of  the  2,700  Medicare  procedure  codes  originally  identified. 

RiryigW  METHODOLOGY 

The  primary  objective^  of  this  review  are  to  determine: 

(1)  the  extent  that  physicians  unbundle  procedure  codes  and 

bill  for  mutually  exclusive  procedures;  and  (2)  the  amount  of 

Medicare  and  Medicaid  overpayments  resulting  from  this  code 

manipulation. 

In  planning  this  review,  we  were  aware  that  commercial  insurers 
were  using  far  more  extensive  and  complex  prepayment  edit 
screens  to  detect  manipulation  of  procedure  codes  by  physicians 
on  claims  processed  through  their  own  lines  of  business,  than 
were  being  used  for  Medicare  and  Medicaid  claims.  Realizing 
that  we  did  not  have  the  medical  expertise  to  develop  a 
prepayment  edit  system  that  would  approximate  in  scope  and 
effectiveness  those  available  commercially,  we  started  a  review 
of  one  Medicare  carrier  and  one  Medicaid  State  agency  using  the 
services  of  a  contractor  with  demonstrated  expertise  in  this 
field. 


Secondary  purposes  such  as  identification  of: 

(1)  inappropriate  billings  by  assistant  surgeons; 

(2)  billings  for  cosmetic  surgery;  and  (3)  billings  for 
procedures  not  covered  by  a  specific  HCPCS  are  being 
surveyed  and  will  be  reported  on  separately. 
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We  selected  GMIS,  a  firm  located  in  Malvern,  Pennsylvania, 
because  of  its  vast  experience  in  detecting  physician 
manipulation  of  procedure  codes.     The  contractor  has  a 
copyrighted,  fully  automated  cost  containment  system  designed 
to  analyze  coded  claims  data  to  ensure  that  the  correct  CPT-4 
codes  are  identified  for  reimbursement. 

The  system's  on-line  editing  capsibilities  are  designed  to 
detect,  among  other  things,  procedure  code  unbundling  and 
billing  for  mutually  exclusive  procedures.     The  system  is  keyed 
to  the  date  of  service  (DOS)  on  which  procedures  were 
performed.     It  has  an  auditing  database  which  screens  claims 
for  the  presence  of  two  or  more  procedure  codes  on  any  given 
DOS,  the  premise  being  that  unbundling  or  billing  for  mutually 
exclusive  procedures  can  occur  only  when  more  than  one 
procedure  is  billed  for  the  same  patient,  on  the  same  DOS.  The 
claims  containing  multiple  procedure  codes  on  the  same  DOS  are 
then  processed  through  the  edit  system  to  identify  manipulation 
problems  and  to  quantify  overpayments. 

We  provided  our  contractor  with  a  sample  of  claims  paid  by  PBS 
and  DPW  during  the  2-week  period  April  9,  1990  to  April  20, 
1990.    According  to  DPW  officials,  the  2-week  period  selected 
was  representative  of  normal  operations  and  nothing  occurred 
operationally  that  would  denigrate  the  reliability  of 
projecting  the  results  to  a  12 -month  period.    We  determined, 
through  a  comparison  of  the  number  of  claims  processed,  that 
the  2 -week  period  was  also  representative  of  PBS'  Medicare 
operations . 

The  claims,  which  we  extracted  from  paid  claims  history  files, 
included  867,034  DOS  in  the  Medicare  seunple  and  124,323  DOS  in 
the  Medicaid  sample.    The  DOS  were  for  surgical,  medical  and 
radiological  procedures  as  defined  in  the  CPT-4  Manual.  Our 
contractor  processed  the  sample  claims  through  its  editing 
system.     Those  identified  as  having  a  code  manipulation  problem 
were  analyzed  for  accuracy  by  a  physician  reviewer.  The 
contractor  then  provided  us  with  its  results. 

We  intend  to  validate,  on  a  sample  basis,  the  results  of  our 
contractor's  analysis  of  the  claims.    The  DPW  has  agreed  to 
furnish  medical  professionals  to  review  our  contractor's 
medical  logic  for  identifying  procedure  code  manipulation. 
Once  the  validation  is  completed,  we  intend  to  expand  this 
review  to  eight  Medicare  carriers  and  eight  Medicaid  State 
agencies,  so  that  we  will  be  able  to  statistically  project 
nationally  the  amount  of  Medicare  and  Medicaid  overpayments 
that  resulted  from  physicians  manipulating  procedure  codes.  In 
this  regard,  OIG  has  entered  into  a  contract  with  GMIS  to 
complete  the  expanded  review. 


431 


Page  6  -  Gail  R.  Wilensky,  Ph.D. 

PRELIMINARY  RESUI^TS  OF  RfiVIEW 

"GAMING"  OF  PROCEDURE  CODES  BY  PHYSICIANS  MAY 
COST  MEDICARE  AND  MEDICAID  MILLIONS  ANNUALLY 

Our  contractor's  comprehensive  edit  system  identified  potential 
Medicare  and  Medicaid  overpayments  totaling  $489,109  for  the  2- 
week  review  period.    When  annualized,  the  true  scope  of  the 
potential  overpayments  becomes  apparent.    The  two  programs  may 
have  overpaid  physicians  an  estimated  $12.9  million  annually  at 
just  one  Medicare  carrier  and  one  Medicaid  State  agency.  If 
this  is  even  remotely  representative  of  all  carriers  and  State 
agencies,  the  Medicare  and  Medicaid  programs  are  suffering 
great  losses  each  year  due  to  the  "gaming"  of  procedure  codes. 

As  shown  in  the  following  charts,  most  of  the  overpayments 
identified  involved  Medicare  payments. 


SUMMARY.  RESULTS— ME'DXCSSE 
Medicare  DOS  With  Multiple  Procedures 

Category        Number         Potential  Overpayments 

of  DOS     %  of  DOS     2  Weeks  Annual 

surgery  134,124  3.4%  $261,020  $6,868,947 

Medicine  60,544  5.3%  118,845  3,127,300 

Radiology  28,933  5.5%  83 ,532  2.198.210 

TOTAL  $463 .397  $12 . 194. 657 


According  to  our  contractor,  the  estimated  cost  savings  are 
most  likely  conservative.     First,  potential  overpayments  were 
not  calculated  for  those  claims  that  contained  a  procedure 
unbundling  problem  where  the  codes  were  rebundled  to  a  new  code 
that  was  not  present  on  the  original  claim  (our  contractor  did 
not  know  the  allowable  cost  for  the  new  code  and  thus  did  not 
meUce  a  cost  comparison) .    This  form  of  unbundling  accounted  for 
2,435  potential  overpayment  problems  in  Medicare.     We  expect 
that  our  follow-up  review  of  these  claims  will  reveal 
oveiT)ayments  that  are  not  included  in  the  abov&  tally. 
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Medica 


Category 


Number 


^r'Q-Cei-       -  -.1.1 

%  of  POS    2  Wee);;s 


Poteit 


o£_DOS 


Surgery 
Medicine 
Radiology 
TOTAL 


8>265 
6,379 
12; 865 


1.8% 
1.5% 
2.1% 


$10 


$25,712 


$676. 632 


The  potential  Medicaid  overpayment  tally  is  also  most  likely 
conservative.     Like  Medicare  above,  there  were  207  unbundling 
problems  for  which  no  potential  overpayments  were  identified, 
although  it  is  very  possible  that  they  occurred.     Secondly,  the 
Medicaid  claim  sample  included  1,463  local  surgical  codes  and 
3,665  local  radiological  codes  that  our  contractor's  edit 
system  was  unable  to  review. 

The  above  charts  also  point  out  that  most  of  the  potential 
overpayments  are  associated  with  claims  for  surgery.  In 
Medicare,  the  claims  included  134,124  DOS  in  the  2-week  sample 
period.    These  claims  included  multiple  procedures,  at  least 
one  of  which  was  a  surgical  procedure,  that  were  performed  on 
the  same  patient.     Potential  overpayments  occurred  in  3.4 
percent  of  these  claims.     In  Medicaid,  1.8  percent  of  the 
claims  involved  potential  overpayments.     As  one  might  expect, 
the  majority  of  the  potential  overpayments  occurred  where  there 
were  two  or  more  surgical  procedures  billed  on  the  same  day. 

Although  the  percentage  of  these  identified  claims  involving 
potential  overpayments  is  not  high,  the  percentage  of 
physicians  that  were  a  part  of  the  identified  overpayments  is 
high.    For  example,  of  the  roughly  8,000  physicians  submitting 
Medicare  claims  for  surgery,  about  20  percent  were  a  part  of 
the  claims  we  identified  as  involving  unbundled  procedure  codes 
or  billings  for  mutually  exclusive  procedures.     For  Medicaid 
surgical  claims,  about  7  percent  of  the  physiciems  were 
involved  in  the  questioned  claims.     Clearly,  the  potential 
manipulation  of  procedure  codes  to  increase  Medicare  and 
Medicaid  reimbursements  is  not  restricted  to  a  few  physicians. 
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Causes  for  Overpayments 

Most  of  the  potential  overpayments  we  noted  involved  unbundled 
procedure  codes.     Medicare  carriers  and  Medicaid  State  agencies 
may  not  be  sufficiently  sophisticated  to  readily  detect  such 
manipulation.     As  shown  below,  78  percent  of  all  the  potential 
overpayments  identified  by  our  contractor  were  associated  with 
the  unbundling  of  procedure  codes. 


Category  Unbundling 

Medicare  Medicaid 

Surgery      $6,586,658  $243,605 

Medicine          783,263  27,342 

Radiology     2.161.763  237,895 

Total           $9.531.684  $508.842 

UNBUNDLING . 


Mutually  Exclu s  i ve 
Medicare  Medicaid. 


$  282,289 
2,344,237 
36,447 


$  26,316 
82,369 
59,105 


$2 .662 .973  $167.790 


MUTUALLY  EXCLUSIVE.  .  >$2,830.763 


It  is  clear  that  priority  should  be  given  to  establishing  edit 
screens  to  detect  the  unbundling  of  procedure  codes.     The  HCFA 
has  moved  in  this  direction  by  mandating  68  prepayment  edit 
screens  for  Medicare  carriers.     Much  more  needs  to  be  done, 
however,  as  these  68  screens,  if  in  effect  during  our  2-week 
sample  period,  would  have  identified  about  only  1  percent  of 
the  potential  overpayments  identified  by  the  contractor.  Some 
exeunples  of  unbundling  that  would  not  have  been  detected  are  as 
follows: 

o        A  physician  billed  two  procedure  codes:     code  43246  for 
an  upper  gastrointestinal  endoscopy  including 
esophagus,  stomach  and  either  the  duodenum  and/or 
jejuntim  as  appropriate  for  directed  placement  of 
percutaneous  gastrostomy  tube;  and  code  43750  for 
percutaneous  placement  of  gastrostomy  tube.  Our 
contractor  rebundled  code  43750  into  code  43246  since 
this  code  includes  the  placement  of  the  gastrostomy 
tube.    Our  contractor  found  46  instances  of  this 
procedure  code  being  unbundled.     The  potential 
overpayments  totaled  $6,787. 

o       A  physician  billed  two  procedure  codes:     code  71010  for 
a  single  view,  frontal  radiologic  examination  of  the 
chest  for  which  he  was  paid  $13;  and  code  71020  for  a 
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frontal  and  lateral  radiological  examination  of  the 
chest  for  which  he  was  paid  $32.     Our  contractor 
rebundled  code  71010  into  code  71020  since  this  code 
includes  the  procedure  covered  by  code  71010.  The 
potential  overpayment  in  this  instance  totaled  $13. 

o       A  physician  billed  two  procedure  codes:     code  27240  for 
treatment  of  closed  intertrochanteric,  pertrochanteric, 
or  subtrochanteric  femoral  fracture  with  manipulation 
for  which  he  was  paid  $626;  and  code  27244  open 
treatment  of  closed  or  open  intertrochanteric, 
pertrochanteric,  or  subtrochanteric  femoral  fractoire 
with  internal  fixation  for  which  he  was  paid  $1,154. 
Our  contractor  rebundled  code  27240  into  code  27244  and 
identified  a  potential  overpayment  of  $626. 

o        A  physician  billed  two  procedures:     code  36497  for 
removal  of  inplantable  intravenous  infusion  pump  or 
venous  access  port  for  which  he  was  paid  $125;  and  code 
36495  for  insertion  of  inplantable  intravenous  infusion 
pump  or  venous  access  port  for  which  he  was  paid  $616. 
Our  contractor  concluded  that  code  3  6497  was  mutually 
exclusive  to  code  364395  and  identified  a  potential 
overpayment  of  $125. 

Contractor's  Edit  System  is  Used  by  Manv  Insurance  Companies 

Our  contractor's  edit  system  which  identified  the  above 
potential  overpayments  is  comprehensive,  complex  and  involves 
over  four  million  code  combinations.     The  system  is  being  used 
by  over  40  commercial  insurance  companies  to  detect  physicians' 
manipulation  of  procedure  codes.     For  example,  the  following 
Blue  Cross  (BC)  and  Blue  Shield  (BS)  plans  employ  the  OIG 
contractor  in  some  capacity  in  their  own  lines  of  business: 

BCBS  of  Central  New  York  BOBS  of  South  Carolina 

BOBS  of  Arizona  BC  of  California 

BCBS  of  Indiana  BC  of  Idaho 

BCBS  of  Kansas  City  BC  of  Washington  and  Alaska 

BCBS  of  Rhode  Island  BC  of  Western  New  York 

BCBS  of  Missouri 


Some  of  the  clients  are  Medicare  carriers  but  apparently  use 
our  contractor's  edit  screens  only  in  their  own  lines  of 
business.    We  contacted  several  clients  and  learned  that  they 
were  fully  satisfied  with  the  services  provided.     They  all  felt 
that  our  contractor's  edit  system  was  a  cost  effective  means  of 
preventing  overpayments. 

We  are  confident  that  the  preliminary  results  of  our 
contractor's  review  at  PBS  and  DPW  are  accurate  and  reliable. 
Nevertheless,  we  intend  to  validate  the  medical  logic  upon 
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which  the  contractor's  edit  system  is  based.    Within  the  next 
month  a  team  of  medical  professionals  from  DPW  and  OIG  staff 
will  review  our  contractor's  medical  logic  by  sampling  a 
representative  number  of  the  potential  overpayments  identified. 

The  purpose  of  this  validation  is  to  assure  that  there  is  full 
agreement  between  the  DPW  medical  staff  and  our  contractor 
concerning  the  procedures  identified  as  being  unbiindled  and 
being  mutually  exclusive.    We  also  want  to  assure  ourselves 
that  oxir  contractor's  edit  system  is  equally  applicable  to  the 
Medicare  and  Medicaid  program  as  it  appears  to  be  to  commercial 
insiiremce  plans,  and  that  the  overpayments  identified  by  our 
contractor  are,  indeed,  actual  Medicare  overpayments. 

INTERNAL  CONTROL  WEAKNESS 

The  0MB  guidelines  state  that,  among  other  things,  conditions 
which  significantly  impact  on  the  safeguards  against  waste, 
loss,  unauthorized  use  of  funds,  property  or  other  resources 
constitute  a  material  internal  control  weakness.    The  0MB  has 
established  a  $10  million  threshold  as  a  part  of  its  definition 
of  a  material  internal  control  weakness. 

A  comprehensive  and  effective  prepayment  edit  system  is  the  key 
to  detecting  procedure  code  "gaming"  by  physicians.  Without 
such  a  system,  the  overpayments  due  to  physicians  "gaming" 
procedure  codes  may  be  highly  significant,  pazrticularly  in  the 
Medicare  progrzua.    At  just  two  locations,  potential 
overpayments  are  estimated  to  be  $12.2  million  in  Medicare 
fxmds  and  nearly  $700,000  in  Medicaid  funds  annually. 

PRELIMINARY  CONCLUSIONS  AND  RECOMMENDATIONS 

Even  at  this  stage  of  the 
review,  it  appears  evident 
that  HCFA's  involvement  is 
necessary  if  Medicare 
carriers  and  Medicaid  State 
agencies  are  to  improve  their 
capeibilities  to  detect 
physician  manipulation  of 
procedure  codes  for  personal 
profit.    The  68  mandatory 
edit  screens  currently  in 
effect  will  likely  detect 
only  a  fraction  of  the 
memipulation  that  is  occurring  and  there  are  indications  that 
increasing  the  mandatory  edit  screens  to  just  400  may  not  be 
fully  effective. 

The  HCFA  expects  physicians  to  initially  respond  to  the 
proposed  Medicare  fee  schedule  for  physician  services  by  . 


To  prevent  the  continued 
"gaming "  of  proc edure 
codes ,  HCFA  must  act 
swiftly  to  mandate  the 
use  of  prepayment  edit 
controls  at  Medicare 
carriers;:  euid  State 
agencies:;. 
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performing  more  procedures  on  Medicare  beneficiaries.  This 
anticipated  behavior  change  by  physicians  is  expected  to  drive 
up  the  number  of  Medicare  procedures  by  3.3  percent  in  1992. 
We  believe  that  it  is  also  reasonable  to  expect  that  some 
physicians,  facing  sharp  cuts  in  income,  may  attempt  to  offset 
the  loss  by  increasing  their  unbundling  of  procedure  codes  and 
billing  for  mutually  exclusive  procedures.     Thus,  the  "gaming" 
of  procedure  codes  is  likely  to  worsen  until  HCFA's  mandated 
controls  are  implemented. 

We  recommend  that  HCFA  move  swiftly  with  the  process  of 
establishing  mandatory  prepayment  edit  screens  for  the  Medicare 
and  Medicaid  programs.     To  assist  HCFA  in  this  effort,  we 
invite  its  representatives  to  join  the  OIG/DPW  validation  teeun 
to  satisfy  themselves,  up-front,  as  to  the  merits  of  our 
contractor's  edit  system.     Such  participation  could  also 
provide  HCFA  insight  as  to  what  must  be  done  to  strengthen 
prepayment  edit  controls  at  both  the  Medicare  carriers  and 
Medicaid  State  agencies  and  could  lead  to  a  swift  and  decisive 
solution  to  the  problem  of  "gaming"  procedure  codes. 
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Office  of  Inspector  General 
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Asst.  Inspector  General  for  Human,  Family  and 

Departmental  Services  Audits  1 
Asst.  Inspector  General  for  Public  Health  Service  Audits  1 
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Regional  Inspectors  General  for  Audit  Services  8 

Audit  Policy  and  Operations  1 

Technical  Analysis  and  Research  1 

Financial  and  Management  Services  Staff  1 

TOTAL  62 
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Kent  Conrad 

Senator  for  North  Dakota 


Tips  for  Medicare  Beneficiaries  on  Detecting  Waste  and  Abuse  in  Medicare 
Reimbursement  for  Medical  Equipment  and  Supplies 

As  a  Medicare  beneficiary  or  designated  guardian,  whenever  you  qualify  for  benefits 
under  Medicare,  you  will  receive  a  form  entitled  "Explanation  of  Medical  Benefits." 
This  EOMB  form  lists  all  the  services,  supplies  and  equipment  that  have  been  ordered 
on  your  behalf  for  which  Medicare  is  being  billed.  You  should  carefully  review  this 
form,  using  the  following  tips  to  assist  in  detecting  possible  waste,  fraud  or  abuse: 

*    Be  suspicious  of  door  to  door  salesmen  or  telephone  marketers  who  promise 
Medicare  will  reimburse  the  costs  of  home  medical  eqxiipment.  In  order  to 
receive  reimbursement,  you  must  obtain  a  certificate  of  medical  necessity  from 
your  doctor  before  ordering  any  equipment.  In  addition,  prior  approval  may  be 
needed  from  Medicare. 


•  Examine  yovir  EOMB  forms  carefully  to  ensure  that  the  bill  includes  only  ser- 
vices, supplies  and /or  equipment  you  actually  received. 

•  Check  to  make  sure  a  doctor  has  validated  and  signed  a  certificate  of  medical 
necessity  for  each  supply  and/or  equipment  item  on  the  form. 

»    Make  sure  one  complete  item  hasn't  been  split  into  its  component  parts  for  bill- 
ing purposes.  When  billers  split  up  the  supplies  in  a  kit,  such  as  an  ostomy  kit  or 
wovmd  care  kit,  the  total  cost  to  Medicare  —  and  you  —  may  be  higher  than  if  the 
kit  had  been  billed  as  a  complete  item. 

•  Check  to  see  if  the  cost  of  items  is  excessively  higher  than  realistic  market  prices. 

•  Check  the  form  to  see  if  the  supplier  is  located  in  a  state  other  than  your  own. 
Some  suppliers  set  up  offices  in  certain  states  solely  for  the  purpose  of  receiving 
higher  Medicare  reimbursements. 

•  Medicare  beneficiaries  ordinarily  pay  an  out-of-pocket  20%  copayment  for  medi- 
cal equipment  and  supplies.  Be  suspicious  of  any  offer  to  waive  or  forgive  this 
copayment.  Waiver  of  the  copayment  may  be  imlawful  and  can  result  in  false 
claims,  violations  of  the  anti-kickback  statutes,  and  excessive  utilization  of  ser- 
vices. 


Remember,  part  of  the  aimual  increase  in  your  Medicare  premiums  is  due  to  waste, 
fraud  and  abuse.  You  pay  20%  of  any  excessive  charges  through  your  copayments.  If 
you  detect  possible  waste,  fraud  or  abuse  in  your  Medicare  reimbursements,  please  call: 


Inspector  General  Fraud  Hotline 

U.S.  Dept.  of  Health  &  Human  Services 

PO  Box  17303 

Baltimore,  MD  21203-7303 

1-800-368-5779 

Consumer  Fraud  Section 
ND  Attorney  General 
State  Capitol  Bldg. 
Bismarck,  ND  58505 
1-800-172-2600 

Medicaid  Fraud  &  Abuse  Unit 
ND  Dept.  of  Human  Services 
State  Capitol /Judicial  Wing 
Bismarck,  ND  50505 
1-701-224-4024 


Long  Term  Care  Ombudsman 
ND  Department  of  Human  Services 
State  Capitol/Judidal  Wing 
Bismarck,  ND  58505 
1-800-172-2622 

Blue  Cross/ Blue  Shield  of  North  Dakota 
4510  13th  Ave  SW 
Fargo,  ND  58121-0001 
1-800-342-1718 


Senator  Kent  Conrad 
3rd  &  Rosser,  Rm  228 
Federal  Bldg. 
Bisnurck,ND  58501 
1-800-223-1457 


WASTE  AND  ABUSE  IN  MEDICARE  PAYMENTS 
FOR  MEDICAL  EQUIPMENT  AND  SUPPLIES 


THURSDAY,  NOVEMBER  21,  1991 

U.S,  Senate, 
Committee  on  the  Budget, 

Washington,  DC. 

The  committee  met  at  10:05  a.m.,  pursuant  to  notice,  in  room 
SD-608,  Dirksen  Senate  Office  Building,  Hon.  Jim  Sasser  (chair- 
man of  the  committee)  presiding. 

Present:  Senators  Sasser,  Conrad,  Symms,  Nickles  and  Lott. 

Staff  present:  Larry  Stein,  staff  director;  and  Kathleen  M.  Deig- 
nan,  assistant  director  for  human  resources. 

For  the  minority:  G.  William  Hoagland,  staff  director;  and  Jim 
Capretta,  senior  analyst  for  social  security  and  health. 

OPENING  STATEMENT  OF  CHAIRMAN  SASSER 

Chairman  Sasser.  The  committee  will  come  to  order. 

This  morning,  the  ranking  member  of  the  committee,  Senator 
Domenici,  has  a  number  of  other  conflicts  which  make  it  impossi- 
ble for  him  to  be  here  this  morning,  but  he  will  be  ably  represented 
by  Senator  Symms,  a  very  valuable  member  of  this  committee. 

We  are  pleased  here  this  morning  to  convene  the  fifth  hearing 
that  this  committee  has  had  on  waste  and  abuse  in  medicare  pay- 
ments for  medical  equipment  and  supplies.  We  have  come  a  long 
way  since  we  began  these  hearings  some  months  ago.  I  am  glad  to 
say  that  we  have  made  some  very  real  progress,  in  my  judgment. 

We  began  our  hearings  in  May.  We  developed  a  lot  of  very  good 
information.  We  began  to  understand  how  some  practices  could 
lead  literally  to  the  waste  of  hundreds  of  millions  of  medicare  dol- 
lars. 

In  September,  I  introduced  a  bill,  along  with  several  members  of 
this  committee,  to  make  some  very  needed  changes  in  the  medicare 
reimbursement  system  for  medical  equipment.  Our  bill,  S.  1736,  is 
co-sponsored  now  by  nine  of  my  colleagues  here  in  the  Senate.  Sen- 
ator Cohen  of  Maine  has  also  introduced  legislation  that  is  almost 
identical  just  this  past  week. 

Now,  on  November  1,  the  Health  and  Human  Services  Secretary, 
Dr.  Sullivan,  along  with  Dr.  Gail  Wilensky,  who  we  will  hear  fur- 
ther from  this  morning,  of  the  Health  Care  Financing  Administra- 
tion, held  a  press  conference  to  announce  a  clamp-down  on  abusive 
practices  in  the  medical  equipment  and  supply  business.  I  was  very 
encouraged  to  see  Dr.  Sullivan  and  Dr.  Wilensky  take  this  step. 
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They  cited  the  same  problems  we  had  spent  so  much  time  look- 
ing into  in  our  hearings:  Unbundling  of  claims,  for  example;  forum 
shopping,  seeking  to  find  the  forum  that  would  pay  the  most  for  a 
particular  procedure  or  piece  of  equipment;  no  way  to  keep  abusive 
suppliers  from  getting  provider  numbers,  this  was  another  abuse 
that  was  cited;  gross  inconsistencies  in  pricing  and  claims  review 
from  carrier  to  carrier;  manipulation  of  physician  medical  necessi- 
ty certificates;  and  overly  aggressive  direct  marketing. 

So,  now  the  Department  of  Health  and  Human  Services  has  pro- 
posed regulations  which  I  believe  will  go  a  long  way  to  help  clean 
up  a  lot  of  these  problems.  I  was  very  pleased  to  see  the  proposed 
regulations,  because  it  appears  to  me  they  are  very  similar  to  the 
major  provisions  of  the  legislation  that  we  introduced  some  weeks 
earlier. 

The  Administration  has  also  proposed  additional  legislation, 
mostly,  it  appears,  to  make  changes  in  various  fee  schedules  and 
reimbursement  rates  for  specific  items  of  medical  equipment. 

I  applaud  the  actions  taken  by  the  Administration,  and  we  are 
pleased  to  have  Dr.  Gail  Wilensky  here  with  us  today  for  a  more 
detailed  look  at  what  the  Administration  is  proposing.  I  would  like 
to  see  if  there  is  a  way  we  can  speed  the  process  up  some.  I  feel 
that  these  reforms  are  long  overdue. 

We  hope  we  will  be  able  to  also  get  Dr.  Wilensky' s  reaction  to 
the  provisions  of  our  bill  as  well  as  discuss  the  additional  legisla- 
tive items  the  Administration  has  proposed.  My  main  concern  now 
is  how  far  and  how  quickly  we  can  go  to  achieve  some  semblance  of 
uniform  national  pricing  and  coverage  policies  for  similar  items  of 
equipment. 

We  have  another  witness  today,  I  would  say  to  my  colleague, 
Senator  Symms,  Mr.  Everett  Bryant,  of  Pennsylvania  Blue  Shield. 
We  would  like  to  get  the  reactions  of  Pennsylvania  Blue  Shield  to 
similar  questions  and  issues. 

Pennsylvania  Blue  Shield  has  figured  very  prominently  in  our 
hearings,  though  in  an  indirect  way.  As  it  happened,  a  number  of 
the  suppliers  our  investigation  identified  as  abusing  the  program 
had  been  submitting  bills  to  Pennsylvania.  These  suppliers  were  in- 
dulging in  one  of  the  abuses  that  was  spotlighted  known  as  ''forum 
shopping,"  and  Pennsylvania  apparently  had  some  advantageous 
reimbursement  policies  for  those  who  were  doing  the  forum  shop- 
ping. 

I  think  we,  in  fairness,  must  point  out  that  since  our  hearings 
began,  Pennsylvania  Blue  Shield  has  been  very  actively  supporting 
the  efforts  of  this  committee,  offering  helpful  comments,  advocat- 
ing reforms,  some  of  which  are  similar  to  our  proposals.  They  have 
also  sent  out  numerous  advisory  notices  to  beneficiaries  and  suppli- 
ers, warning  them  of  specific  types  of  abuse.  I  would  like  to  thank 
Pennsylvania  Blue  Shield  for  their  assistance  in  gathering  claims 
information  on  suppliers'  billings  in  Pennsylvania. 

Now,  in  the  course  of  this  examination,  we  have  come  up  with  a 
case  history  of  reimbursement  for  one  item,  the  so-called  ''wound 
care  kits"  that  we  have  heard  about  in  earlier  hearings.  That  can 
serve  us  well  in  pinpointing  some  of  the  weaknesses  in  the  current 
system. 
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We  have  found  with  this  particular  item  total  billings  to  this  one 
carrier  increased  by  more  than  10,000  percent  over  a  period  of  less 
than  4  years.  It  seems  like  a  textbook  example  of  what  happens, 
when  reimbursement  and  coverage  policies  are  so  different  among 
carriers  and  when  suppliers  are  allowed  to  shop  around  for  a  carri- 
er. 

I  am  pleased  to  say  that  Pennsylvania  Blue  Shield  has  now 
changed  its  payment  policy  for  wound  care  kits,  as  has  at  least  one 
other  carrier  that  I  am  aware  of.  But  I  want  to  discuss  this  situa- 
tion with  them  today,  because  I  think  it  will  help  us  evaluate  what 
changes  have  been  made  to  prevent  this  from  happening  again. 

I  would  like  to  turn  now  to  my  distinguished  colleague  from 
Idaho,  Senator  Symms,  for  any  comments  or  observations  he  might 
wish  to  make  at  this  time. 

OPENING  STATEMENT  OF  SENATOR  SYMMS 

Senator  Symms.  Thank  you  very  much,  Mr.  Chairman. 

Dr.  Wilensky,  I  want  to  welcome  you  this  morning.  I  look  for- 
ward to  hearing  what  you  have  to  say. 

I  would  like  to  ask  unanimous  consent  at  this  point  in  the  record 
to  put  Senator  Domenici's  statement  in  the  record,  as  though  read. 
He  is  unable  to  be  here  right  now. 

Chairman  Sasser.  It  will  be  included  in  the  record. 

[The  prepared  statement  of  Senator  Domenici  follows:] 

Prepared  Statement  of  Senator  Pete  V.  Domenici 

I  want  to  thank  the  chairman  for  calling  this  follow-up  hearing  on  waste  and 
abuse  in  the  Medicare  Program. 

In  previous  hearings,  we  have  heard  numerous  accounts  of  schemes  to  tap  the 
Medicare  Trust  Fund  for  millions  of  dollars  in  unnecessary  reimbursements  for 
medical  equipment  and  supplies. 

On  September  20,  the  chairman  introduced  S.  1736  to  address  many  of  the  admin- 
istrative and  legal  loopholes  which  allow  these  abuses  to  occur.  I  was  pleased  to  join 
with  Senator  Grassley  as  an  original  cosponsor  of  that  bill. 

Since  that  time,  the  administration  has  announced  a  major  effort  to  eliminate  the 
abuses  that  are  occurring  in  this  program  through  regulations  and  legislative  pro- 
posals. As  I  understand  it,  the  administration's  proposal  includes  most  of  the  provi- 
sions advanced  in  S.  1736,  as  well  as  some  other  provisions  which  would  close  most 
of  the  remaining  loopholes  in  the  law. 

I  look  forward  to  hearing  the  administrator  of  the  Health  Care  Financing  Admin- 
istration explain  the  administration's  proposal  at  this  hearing. 

I  want  to  congratulate  both  the  chairman  and  the  administration  for  their  efforts 
to  eliminate  waste  and  abuse  in  the  Medicare  Program,  Obviously,  we  should  vigor- 
ously pursue  all  efforts  to  eliminate  unnecessary  and  excessive  costs  in  the  Federal 
budget. 

But,  I  want  to  take  this  opportunity  to  make  an  additional  point. 

We  should  not  pretend  that  by  pursuing  this  kind  of  effort  we  can  avoid  address- 
ing the  more  critical  problems  of  exploding  entitlement  spending.  Eliminating  waste 
is  not  going  to  change  the  fact  that  health  entitlement  programs — namely  Medicare 
and  Medicaid — have  been,  and  are,  growing  out  of  control. 

CBO  currently  projects  that  Medicare  spending  will  grow  at  an  average  annual 
rate  of  11.1  percent  through  1996.  Medicaid  is  expected  to  grow  even  faster,  at  an 
average  annual  rate  of  15.2  percent  through  1996. 

By  1996,  these  two  programs  will  cost  $281.9  billion,  or  17.6  percent  of  all  Federal 
spending.  In  1980,  these  two  programs  cost  $46.1  billion,  or  7.8  percent  of  Federal 
spending. 

There  are  many  reasons  for  these  exploding  costs,  and  the  solutions  will  be  com- 
plex and  difficult  to  enact.  But  we  must  begin  the  process  of  addressing  this  prob- 
lem. 
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In  the  President's  budget,  the  administration  advanced  several  proposals  to  con- 
trol the  exploding  costs  of  health  care,  including: 
Increasing  Medicare  part  B  premiums  for  the  wealthiest  beneficiaries; 
Medical  liability  reform;  and 

Efforts  to  use  more  managed  care  in  the  Medicare  Program. 

None  of  these  proposals  have  gotten  any  significant  consideration  in  the  Congress. 

We  all  recognize  that  many  millions  of  Americans  are  currently  uninsured  or  fear 
that  they  will  soon  be  uninsured,  and  their  access  to  good  health  care  may  be  limit- 
ed. 

But  to  ensure  wider  access  to  health  care,  we  must  begin  to  look  at  health  care 
costs  and  why  they  are  out  of  control.  It  is  absolutely  clear  that  until  we  do  some- 
thing to  slow  the  escalating  costs,  the  problem  of  access  to  health  care  is  going  to 
get  worse,  not  better. 

Many  of  my  Democratic  colleagues  have  made  a  habit  of  criticizing  the  President 
for  not  coming  forward  with  a  grand  health  care  plan.  At  the  same  time,  they  have 
rejected  without  reason  or  simply  ignored  the  President's  proposals  to  begin  ad- 
dressing health  care  costs. 

Many  Democrats  have  said  that  the  only  way  to  get  a  handle  on  health  costs  is  to 
give  total  control  of  health  care  to  the  Government. 

With  the  Government  in  control,  is  there  any  doubt  that  many  millions  of  Ameri- 
cans would  get  worse  health  care  than  they  do  now?  Furthermore,  given  our  record 
in  controlling  Medicare  and  Medicaid  costs,  I  have  very  little  confidence  that  more 
Government  control  will  significantly  reduce  costs. 

Again,  I  congratulate  the  chairman  and  the  administration  for  this  important 
effort  to  curb  waste  and  abuse.  And  I  hope  we  can  straighten  out  this  program 
quickly.  But  we  must  also  begin  taking  a  hard  look  at  what  is  going  on  in  the 
Federal  budget  and  the  health  care  sector  of  the  economy.  We  simply  cannot  continue 
to  ignore  this  problem. 

Senator  Symms.  I  know  that  Senator  Domenici  is  pleased  that  we 
are  pursuing  this  issue.  And  I  join  him  in  saying  that  fraud,  waste 
and  abuse  is  one  problem  that  we  all  should  pursue  with  all  of  the 
zeal  we  can.  But  we  have  a  much,  much  bigger  problem  in  the 
overall  health  care  escalating  cost. 

So,  Mr.  Chairman,  I  want  to  commend  you  for  your  hard  work  in 
digging  up  what  appears  to  be  a  waste  of  the  taxpayers'  dollars.  It 
always  encourages  me,  when  friends  on  the  other  side  of  the  aisle 
show  such  great  concern  over  how  we  spend  the  taxpayers'  money, 
and  I  have  no  doubt  that  medicare  and  medicaid,  not  to  mention 
the  Veterans'  Administration  medical  system,  are  drowning  in 
some  waste. 

But  there  is  no  particular  criticism  of  this  administration  when  I 
say  that  this  or  any  administration,  either  Republican  or  Demo- 
crat, yesterday's  or  tomorrow's.  Because  I  think  it  is  one  of  the 
things  that  happens  when  you  have  constantly  growing  size  of  gov- 
ernment operations  and  bureaucracy.  As  you  allow  it  to  grow  a  lot 
of  waste  goes  hand-in-hand.  It  is  attractive  to  the  process. 

That  is  no  excuse.  It  is  like  one  of  my  friends  said,  that  big  gov- 
ernment and  waste  go  hand-in-hand  like  flies  in  an  outhouse. 
There  is  no  excuse,  but  it  is  a  reality  and  it  is  just  one  more  reason 
that  I  have  spent  so  much  time  in  Congress  fighting  the  growth  of 
new  government  programs. 

Each  and  every  time  we  create  a  new  program,  we  create  a  new 
source  to  waste  the  taxpayers'  money.  It  may  be  in  a  noble  effort, 
and  I  think  in  the  case  of  medicare  and  the  Veteran's  Administra- 
tion and  Medicaid,  the  effort  is  certainly  nobel — trying  to  provide 
health  care  to  our  citizens.  But  we  have  to  cut  the  waste  out  of 
these  programs,  so  I  hope  the  hearings  can  help. 

But  we  need  a  little  perspective.  What  we  are  doing,  I  am  afraid, 
is  like  the  fellow  who  continued  to  polish  the  brass  as  the  Titanic 
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went  down.  Compared  to  the  growth  in  medicare  and  medicaid,  the 
amounts  we  are  talking  about  here  do  not  stack  up  very  well.  Even 
with  the  Administration's  new  regulations  to  put  an  end  to  the 
States'  donation  scam  of  medicaid,  we  really  only  trim  the  growth 
in  that  program. 

Federal  medicaid  outlays  are  growing  23  percent  this  year — 23 
percent.  If  we  got  rid  of  the  scan,  that  might  drop  to  19  percent. 
We  all  know  that  we  have  a  serious  problem  in  our  health  care 
system.  Just  think,  if  it  is  growing  at  19  percent,  what  that  means 
to  the  problem,  and  we  still  have  uninsured,  the  awful  inflation  of 
health  insurance  costs,  what  we  are  spending  as  a  nation  on  health 
care,  not  to  mention  the  tumorous  growth  in  Federal  and  State 
costs. 

The  problem,  as  I  see  it,  Mr.  Chairman,  is  that  we  have  distorted 
the  market  incentives  for  health  care.  Basically,  either  the  Tax 
Code  encourages  you  to  buy  too  much  insurance  or  none  at  all.  If 
you  are  buying  too  much,  then  you  are  going  to  use  health  care 
without  being  a  consumer  of  health  care.  And  if  you  buy  no  insur- 
ance, then  you  put  off  needed  preventive  medicine,  and  when  the 
problem  gets  totally  out  of  hand  you  become  a  burden  on  everyone 
else  who  has  to  share  the  cost. 

Mr.  Chairman,  I  believe  if  we  are  ever  going  to  get  a  handle  on 
escalating  health  care  costs,  we  have  got  to  get  the  consumer  back 
in  the  marketplace.  We  keep  trying  to  find  ways  through  govern- 
ment guidelines  and  procedures,  through  various  checks  imposed 
by  insurance  companies,  to  proxy  the  decisions  normally  made  by 
consumers.  It  will  not  work.  It  cannot  work. 

Only  the  consumer  making  decisions  based  on  both  costs  and  on 
his  or  her  health  needs  can  provide  the  price  restraint  needed  to 
rein  in  health  care  inflation.  This  is  why  I  have  been  working  on 
my  proposal — a  proposal,  I  should  say — to  combine  tax  credits  with 
savings  accounts  and  limiting  the  amount  of  health  insurance 
qualifying  for  a  tax  benefit. 

This  approach  attacks  the  problem  of  the  uninsured  head-on,  by 
making  it  easier  for  all  Americans  to  buy  health  insurance,  and  I 
believe  it  offers  our  only  real  hope  for  getting  health  care  inflation 
under  control  because  it  puts  the  consumer  back  in  the  market. 

Under  my  plan,  we  will  finally  get  to  see  what  we  as  individuals 
are  paying  for  health  care  and  we  will  share  in  the  economic 
burden.  Every  consumer  will  know  what  he  or  she  is  paying  for 
health  insurance,  and  you  will  have  a  reason  to  watch  the  bills. 
That  is  the  only  way  to  get  health  costs  under  control. 

Instead,  what  is  proposed?  Some  of  the  Republicans  are  propos- 
ing an  expansion  of  Medicaid.  Lord,  Mr.  Chairman,  it  is  already 
growing  at  20  percent  a  year.  Maybe,  if  we  do  nothing  we  will  get 
the  so-called  Republican  Program. 

Some  folks  like  the  Canadian  system.  Obviously,  they  have  never 
gone  to  Canada  for  an  operation.  When  will  we  learn  that  you 
cannot  repeal  the  law  of  economics.  If  you  have  price  controls  that 
work,  health  care  costs  get  rationed.  The  Canadian  system  is  a  lot 
like  gas  price  controls  we  used  to  have  after  the  oil  shock,  except 
you  do  not  get  long  lines  of  cars,  you  get  long  lines  of  patients, 
some  of  them  dying  while  they  are  waiting  to  see  the  doctor. 
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Finally,  my  favorite,  there  is  pay-or-play.  One  thing  I  will  say  for 
pay-or-play,  small  businessmen  in  mob  run  cities  all  over  the  coun- 
try will  understand  it.  Either  pay  protection  money  or  your  busi- 
ness gets  burned  to  the  ground.  Pay-or-play  is  legislated  extortion. 
Either  play  by  our  rules,  or  we  will  tax  you  into  the  ground. 

Now,  both  the  Canadian  system  and  pay-or-play  lead  to  an  enor- 
mous increase  in  government.  Maybe  this  hearing  is  even  more 
timely  than  I  thought,  because  if  we  go  down  the  road  I  see  pro- 
posed so  far,  we  are  really  going  to  have  to  get  good  at  digging  out 
the  waste  in  Federal  Medicare  programs,  Mr.  Chairman. 

I  just  want  to  say  again  that  what  my  goals  are  with  respect  to 
health  care:  Number  one,  put  the  health  consumer  back  in  the 
market  for  health  care  and  make  it  possible  for  the  uninsured  to 
buy  insurance.  Tax  credits  for  health  insurance  limited  to  reasona- 
ble plans,  and  extra  benefits  for  long-term  health  care. 

In  other  words,  give  everyone  a  tax  credit  for  health  insurance, 
make  it  refundable  for  low-income  people,  100  percent  credit  for  in- 
dividuals below  the  poverty  level,  so  that  we  can  cover  everyone, 
and  then  give  everyone  an  Individual  Medical  Account  for  out-of- 
pocket  expenses.  Everyone  could  have  an  IMA,  put  their  money  in 
it  up  to  $2,500  a  year  annually. 

Then,  in  order  to  pay  for  this,  in  order  to  meet  our  budget  re- 
quirement, we  have  to  repeal  the  exclusion  for  employee-provided 
health  care  insurance.  And  if  we  did  that,  Mr.  Chairman,  I  think 
we  could  go  a  long  way  down  the  road  to  restoring  the  market  in 
our  health  care  costs  and  really  get  at  the  cause  of  the  rising,  esca- 
lating costs. 

If  we  go  down  the  road  of  more  government  intervention  in 
health  care,  following  the  path  we  have  been  going,  as  I  said,  the 
path  of  Kennedy-Mitchell  Canadian  socialized  medicine,  we  are 
going  to  end  up  with  a  disaster  on  our  hands.  We  Americans  now 
have  the  best  health  care  in  the  world.  It  is  just  there  are  some 
problems  in  it.  It  is  too  expensive  and  there  are  36  million  Ameri- 
cans that  are  not  covered  with  insurance.  They  are  covered,  if  they 
are  at  the  poverty  level,  with  some  health  care  under  medicaid,  but 
I  think  that  is  not  the  best  tack  to  take  in  many  cases. 

I  support  these  hearings  and  I  support  getting  rid  of  waste  and 
fraud  and  abuse  in  the  administration  of  these  programs,  but  it  is 
only  a  drop  in  the  bucket. 

Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Thank  you,  Senator  Symms. 

Senator  Nickles? 

OPENING  STATEMENT  OF  SENATOR  NICKLES 

Senator  Nickles.  Mr.  Chairman,  likewise,  I  compliment  you  for 
your  work  in  this  area,  particularly  in  trying  to  eliminate  some  of 
the  waste  in  durable  medical  equipment. 

I  have  had  the  opportunity  to  read  Dr.  Wilensky's  statement, 
and  I  think  we  are  reviewing  an  area  where  we  are  going  to  have 
significant  improvement.  I  compliment  you  on  your  legislation  and 
your  efforts. 

I  also  wish  to  compliment  Senator  Symms  for  his  statement.  He 
is  talking  about  a  significant  change,  and  I  think,  frankly,  we  prob- 
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ably  need  a  significant  change.  I  might  mention — he  mentioned  20- 
some  percent  increase  in  medicaid — I  have  a  chart  that  shows  med- 
icaid growth  over  the  last  10  years.  Last  year,  Senator  Symms,  it 
was  27.7  percent,  and  the  year  before  18.8  percent,  and  the  year 
before  that  13.4  percent. 

Interesting  enough,  maybe  on  the  good  news  side  or  an  interest- 
ing side,  medicare  last  year  only  grew  at  6.5  percent,  which  sur- 
prised me,  because  the  previous  year's  growth  was  18.6  percent.  So, 
those  facts  are  kind  of  interesting,  and  I  might  ask  Dr.  Wilensky  to 
tell  us  her  thoughts  on  those  growth  rates.  It  would  be  nice  if  medi- 
care growth  stayed  at  that  level.  Certainly,  medicare  has  been 
growing  out  of  control  at  an  accelerating  rate,  all  the  way  since 
1987,  where  it  went  from  9.6  to  11.3  to  13.4  to  18.8,  and  27.7,  and 
many  people  are  trying  to  increase  it  much  more. 

So,  needless  to  say,  we  have  a  real  affordability  problem,  both  on 
the  government  side  and  on  the  private  sector  side,  as  well,  and  I 
think  we  need  to  address  that.  Again,  Senator  Symms,  you  talked 
about  a  very  significant  change  in  approach,  and  I  compliment  you 
for  that. 

Thank  you,  Mr.  Chairman. 

Chairman  Sasser.  Thank  you.  Senator  Nickles. 

Dr.  Wilensky,  if  you  would  come  forward,  please,  and  take  your 
place  at  the  witness  table.  I  want  to  welcome  you  here  this  morn- 
ing. Dr.  Wilensky.  We  look  forward  to  hearing  your  testimony, 
comments,  statements  or  however  you  want  to  characterize  it  this 
morning,  and  you  may  proceed. 

STATEMENT  OF  GAIL  R.  WILENSKY,  PH.D.,  ADMINISTRATOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Dr.  Wilensky.  Thank  you. 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  be 
here  to  discuss  medicare  payment  for  durable  medical  equipment. 
The  department  recently  announced  a  package  of  administrative, 
regulatory  and  legislative  initiatives  to  check  DME  abuse  and  to 
set  more  appropriate  payment  levels.  Our  initiatives  will  make  it 
easier  to  find  and  eliminate  DME  fraud  and  abuse,  deter  abusive 
practices  that  some  suppliers  use  to  game  the  system,  and  ensure 
that  medicare  payment  amounts  for  DME,  prosthetics  and  ortho- 
tics are  reasonable  and  appropriate. 

I  am  aware  of  your  interest  in  DME,  Mr.  Chairman,  and  look  for- 
ward to  working  with  you  and  others  on  the  committee  to  address 
problems  associated  with  DME  suppliers  and  payment  policies. 

Under  the  Department's  DME  initiative,  we  will  be  implement- 
ing many  of  the  provisions  of  your  bill,  S.  1736.  Our  proposed  regu- 
lations are,  in  fact,  broader  in  scope  than  your  bill  and  will  be  ef- 
fective in  reducing  excessive  payment  and  program  abuses. 

On  November  6,  HCFA  published  a  proposed  regulation  that  ad- 
dresses abuses  associated  with  "carrier  shopping,"  claims  process- 
ing inefficiencies,  and  weaknesses  in  issuing  billing  numbers. 

The  proposed  regulation  prohibits  medical  suppliers  from  engag- 
ing in  the  costly  practice  of  shopping  for  carriers  that  pay  the  high- 
est rate.  Instead  of  paying  claims  based  on  the  point  of  sale,  medi- 
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care  would  pay  for  DME  according  to  the  rate  set  where  the  benefi- 
ciary resides.  The  loophole  that  makes  it  easy  for  suppliers  to  game 
the  system  through  carrier  shopping  will  be  closed. 

The  proposed  rule  would  also  reduce  the  number  of  carriers  proc- 
essing DME  claims  from  33  to  4  regional  carriers. 

The  regional  carriers  can  dedicate  the  use  of  trained  and  experi- 
enced personnel  to  process  DME  claims  more  quickly  and  accurate- 
ly. A  smaller  number  of  carriers  would  also  reduce  the  variability 
in  coverage  and  utilization  determinations. 

The  proposed  regulation  would  establish  tight  control  over  the  is- 
suing of  supplier  numbers.  A  medicare  billing  number  would  not 
be  issued  until  a  supplier  completes  an  application  detailing  infor- 
mation about  ownership  and  business  practices.  The  information 
would  be  compiled  in  a  national  data  base  that  will  enable  us  to 
identify  abusive  suppliers. 

The  proposed  rule  also  requires  suppliers  to  sign  a  statement 
that  information  on  the  application  is  true,  and  that  they  meet 
basic  minimum  operational  standards.  The  supplier  number  may 
be  revoked  if  compliance  with  the  standard  is  not  maintained. 

The  initial  response  from  the  DME  industry  to  the  proposed  reg- 
ulation has  been  positive.  We  encourage  public  comments  on  the 
proposed  rule  during  the  60-day  comment  period  that  closes  on 
January  6.  The  final  rule  will  be  published  several  months  later  in 
the  spring  of  1992.  We  will  begin  implementation  immediately,  and 
full  implementation  of  all  provisions  is  expected  by  the  summer  of 
1993. 

In  addition  to  the  proposed  regulation,  we  are  implementing  sev-  i 
eral  administrative  actions  to  control  abusive  DME  market  behav-  " 
ior,  including:  increasing  the  consistency  of  the  medical  review 
process  for  frequently  used  or  abused  DME;  developing  a  uniform 
certificate  of  medical  necessity  form;  refining  the  definition  of 
codes;  developing  carrier  edits  for  kits,  so  that  separate  billing  of 
the  kit  items  does  not  result  in  higher  payment,  to  prevent  unbun- 
dling problems;  reevaluating  utilization  parameters;  and  educating 
physicians  and  the  elderly  about  abusive  DME  practices. 

HCFA  has  repeatedly  sought  legislative  changes  to  reform  the 
DME  payment  system.  Several  of  our  proposals  were  enacted  in 
OBRA  90  to  establish  more  reasonable  payment  rates  for  DME. 
Our  DME  initiative  includes  additional  legislative  strategies,  as 
well. 

We  are  proposing  to  use  a  competitive  bidding  process  for  oxygen 
services.  Competitive  bidding  has  enabled  the  Department  of  Veter- 
ans Affairs,  State  medicaid  programs  and  HMOs  to  purchase 
oxygen  at  substantially  lower  amounts  than  current  medicare  pay- 
ments. Competitive  bidding  will  improve  the  quality  of  oxygen  de- 
livery. With  fewer  suppliers,  we  will  be  able  to  more  closely  moni- 
tor the  quality  of  oxygen  services  provided  to  beneficiaries. 

We  are  also  proposing  to  allow  carriers  to  adjust  current  year  fee 
schedule  amounts  that  are  either  grossly  deficient  or  excessive 
through  the  use  of  inherent  reasonableness  authority. 

Other  legislative  proposals  would:  expand  carriers'  prior  authori- 
zation authority  to  target  individual  suppliers  and  selected  DME; 
expand  the  current  prohibition  on  suppliers  completing  certificates 
of  medical  necessity  to  items  other  than  DME,  including  prosthet- 
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ics  and  orthotics,  and  medical  supplies;  and  establish  civil  mone- 
tary penalties  for  suppliers  that  falsely  certify  that  they  meet  pro- 
gram standards  or  that  continue  to  bill  medicare  while  out  of  com- 
pliance with  program  standards. 

Other  legislative  proposals  would  improve  the  way  Medicare 
pays  for  DME.  We  would  recategorize  nebulizers  and  aspirators,  to 
end  situations  where  medicare  rental  payments  far  exceed  the  pur- 
chase price.  We  would  also  reduce  the  oxygen  fee  schedule  by  5 
percent,  to  correct  for  overpayments  in  the  base  year  of  the  fee 
schedule.  We  would  base  the  current  national  payment  limits  and 
floors  on  the  median,  rather  than  the  mean,  for  all  DME,  and  we 
would  phase  in  national  payment  limits  for  prosthetics  and  ortho- 
tics. Finally,  we  would  pay  for  enteral  and  parenteral  nutrients 
and  supplies  on  a  fee  basis.  Our  legislative  proposals  would  reduce 
excessive  payments  for  DMEs,  and  thereby  lessen  incentives  for 
fraud  and  abuse. 

The  Office  of  the  Inspector  General  will  be  playing  an  important 
role  in  the  Department's  DME  initiative.  The  Inspector  General 
will  perform  in-depth  reviews  of  DME  payments  and  will  continue 
its  investigation  of  kickbacks  involving  nursing  homes  and  physi- 
cians. 

We  believe  a  vast  majority  of  the  DME  industry  operates  fairly 
and  honestly.  However,  we  recognize  that  the  system  has,  in  some 
cases,  allowed  those  who  are  less  than  honest  to  engage  in  decep- 
tive practices. 

The  combined  administrative  and  regulatory  activities  of  the  De- 
partment's DME  initiative  will  go  far  towards  ensuring  more  rea- 
sonable and  appropriate  payment  amounts  and  deterring  fraud  and 
abuse. 

We  recognize  that  improvements  can  always  be  made.  Our  legis- 
lative initiatives  are  a  step  in  that  direction.  We  would  like  to 
work  with  you  and  with  other  Members  of  Congress  active  in  DME 
legislative  reform  to  further  control  and  prevent  DME  fraud  and 
abuse. 

I  would  be  happy  to  answer  any  of  your  questions.  Thank  you. 
Chairman  Sasser.  Thank  you  very  much.  Dr.  Wilensky. 
[The  prepared  statement  of  Dr.  Wilensky  follows:] 
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Mr.  Chairman  and  Members  of  the  Committee; 

I  am  pleased  to  be  here  this  morning  to  discuss  Medicare  payment 
for  durable  medical  equipment  (DME) .     Since  my  last  visit  before 
this  committee  four  months  ago,  we  have  undertaken  many 
regulatory  and  administrative  changes  in  a  concerted  effort  to 
end  fraud  and  abuse  in  DME.     We  recently  announced  a  package  of 
initiatives,  including  legislative  proposals,  to  check  DME  abuse 
and  set  more  appropriate  payment  levels.    Our  initiatives  will 
make  it  easier  to  find  and  eliminate  DME  fraud  and  abuse;  deter 
abusive  practices  that  some  suppliers  use  to  game  the  system;  and 
ensure  that  Medicare  payment  amounts  for  DME,  prosthetics,  and 
orthotics  are  reasonable  and  appropriate. 

I  am  aware  of  your  interest  in  DME,  Mr.  Chairman,  and  look 
forward  to  working  with  you  and  others  on  the  committee  to 
address  problems  associated  with  DME  suppliers  and  payment 
policies . 

Under  the  Department's  DME  Initiative,  we  will  be  implementing 
many  of  the  provisions  in  your  bill,  S.  1736.     Our  proposed 
regulations  are,  in  fact,  broader  in  scope  than  S.   1736  and  will 
be  effective  in  reducing  excessive  payment  and  program  abuse. 
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PROPOSED  REGULATION 

On  November  6th,  HCFA  published  a  proposed  regulation  that 
addresses  abuses  associated  with  "carrier  shopping",  claims 
processing  inefficiencies,  and  weaknesses  in  issuing  billing 
numbers . 

Claims  Jurisdiction 

Under  our  current  policy,  suppliers  are  paid  by  the  carrier 
servicing  the  geographic  area  in  which  the  order  is  taken,  rather 
than  by  the  carrier  servicing  the  area  where  the  beneficiary 
resides  and  uses  the  equipment. 

This  "point  of  sale"  system  was  initially  established  under  the 
reasonable  charge  payment  system  to  avoid  paying  a  supplier  for 
the  same  equipment  using  different  prevailing  charges.  However, 
with  the  movement  from  payment  based  on  reasonable  charges  to  fee 
schedules,  the  variation  in  fee  schedule  amounts  and  supplier 
ability  to  choose  which  carrier  processes  the  claims  has 
encouraged  carrier  shopping.     Large  suppliers,  especially 
telemarketing  companies,  shop  around  for  the  carrier  with  the 
highest  payment  rates  and  least  restrictive  utilization  review 
policies  and  locate  their  businesses  in  these  areas. 

Our  proposed  regulation  prohibits  medical  suppliers  from  engaging 
in  the  costly  practice  of  carrier  shopping.    Under  the  proposed 
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rule,  claims  would  be  paid  according  to  the  rate  set  where  the 
beneficiary  lives  and  uses  the  equipment.     The  loophole  that 
often  makes  it  easy  for  suppliers  to  game  the  system  through 
carrier  shopping  will  be  closed. 

Regional  Carriers 

The  proposed  rule  would  reduce  the  number  of  carriers  from  33  to 
4  regional  carriers  processing  claims  for  DME,  prosthetics, 
orthotics  and  certain  other  items.     A  recent  study  of  claims 
processing  at  all  carriers  suggests  that  optimal  processing  of 
claims  for  equipment  and  supplies  could  be  achieved  by 
establishing  four  regional  carriers.     With  fewer  carriers 
processing  claims  we  will  be  able  to  utilize  a  trained  pool  of 
experienced  personnel  who  will  be  able  to  handle  difficult  claims 
more  effectively  and  process  claims  more  quickly  and  accurately. 
A  small  number  of  specialized  regional  carriers  will  also  greatly 
reduce  the  variation  in  coverage  policy  and  utilization 
parameters  that  currently  exists  among  carriers . 

Supplier  Numbers 

The  proposed  regulation  also  deals  with  the  misuse  of  multiple 
supplier  billing  numbers.     DME  suppliers  must  have  a  supplier 
number  in  order  to  bill  Medicare.     The  number  is  used  for 
processing  claims  and  establishing  utilization  profiles. 
Ideally,  the  supplier  number  should  act  as  a  control  on  the 
suppliers.     However,  it  has  been  very  easy  for  suppliers  to 
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obtain  multiple  supplier  numbers,  sometimes  billing  several  times 
for  the  same  equipment.     The  easy  availability  of  supplier 
numbers  also  makes  it  possible  for  a  supplier  sanctioned  under 
one  number  to  reenter  the  system  under  another  number. 

The  regulation  would  establish  a  tight  control  on  the  issuing  of 
supplier  numbers  by  requiring  all  suppliers  to  complete 
application  forms.     The  supplier  must  provide  ownership 
information  and  information  pertaining  to  its  business  practices, 
including  whether  it  uses  direct  beneficiary  marketing 
techniques.     This  information  will  be  compiled  in  a  national  data 
base  that  will  enable  us  to  track  abusive  medical  suppliers.  The 
ownership  information  will  assist  us  in  identifying,  before 
payment  begins,  new  suppliers  that  previously  owned  a  sanctioned 
or  fraudulent  business.     We  believe  this  proposed  application 
process  would  deter  some  suppliers  from  program  abuse  and  alert 
carriers  to  potentially  problematic  suppliers. 

Standards 

Under  the  proposed  rule,  we  would  also  require  suppliers  to 
certify  that  they  meet  a  basic,  minimum  set  of  operational 
standards,  including: 
o    taking  all  orders  directly; 

o     filling  orders  from  its  own  inventory  or  inventories  in 

companies  with  whom  it  has  a  contract; 
o    answering  questions  and  complaints  from  beneficiaries 
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o    honoring  applicable  warranties; 
o    accepting  returns;  and 

o    repairing  and  maintaining  rental  items. 

Suppliers  would  be  required  to  sign  a  statement  indicating  that 
they  meet  these  standards  and  that  the  information  contained  on 
the  application  is  true.     No  Medicare  billing  number  will  be 
issued  until  a  supplier  completes  an  application.     Suppliers  also 
would  be  required  to  reenroll  every  2  to  3  years.     If  compliance 
with  the  standards  is  not  maintained,  the  provider  number  may  not 
be  renewed  or  may  be  revoked. 

Regulation  Timetable 

The  initial  response  from  the  DME  industry  on  our  proposed 
regulation  has  been  positive.     We  encourage  public  comments  on 
the  proposed  rule  be  submitted  during  the  60  day  comment  period 
that  closes  on  January  6,   1992.     We  anticipate  publishing  the 
final  rule  several  months  later  in  the  Spring  of  1992.  Full 
implementation  of  all  provisions  is  expected  by  the  Summer  of 
1993. 

HCFA  Administrative  Initiatives 

In  addition  to  the  proposed  regulation  just  discussed,  a  number 
of  administrative  actions  to  curb  fraudulent  or  abusive  practices 
related  to  DME  are  being  undertaken  as  part  of  the  Department's 
DME  Initiative. 
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Some  of  the  administrative  actions  undertaken  by  HCFA  include: 

o    increasing  the  uniformity  and  consistency  of  the  medical 
review  process  for  the  100  items  that  are  identified  as  the 
most  frequently  used  or  abused; 

o    developing  a  uniform  certificate  of  medical  necessity  form  to 
be  used  by  the  four  regional  DME  carriers; 

o    refining  the  definitions  of  codes  for  existing  and  new  medical 
items  and  mandating  the  use  of  standard  coding  for  items; 

o    developing  carrier  edits  for  items  that  can  either  be  billed 
as  kits  or  "unbundled"  and  billed  as  separate  component  parts. 
These  edits  will  ensure  that  no  more  can  be  paid  for  the 
component  items  billed  individually  than  could  be  paid  for  a 
bundled  kit; 

o    reevaluating  existing  Medicare  utilization  parameters  for 

certain  items  and  issuing  recommendations  to  all  carriers  on 
continued  and  new  coverage; 

o    working  with  physician  groups  to  raise  their  awareness  of  the 
costs  of  medical  equipment  and  the  abusive  practices  of  some 
suppliers; 
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o    teaching  beneficiaries  to  be  wary  about  supplier  schemes 
designed  to  entice  them  to  purchase  equipment;  and 

By  streamlining  the  DME  payment  process  and  educating  both 
providers  and  beneficiaries  about  DME  equipment  and  illegal 
practices  that  are  sometimes  used  by  suppliers,  we  can 
effectively  control  abusive  market  behavior. 

FY  1993  LEGISLATIVE  PROPOSALS 

HCFA  has  repeatedly  sought  legislative  changes  to  reform  the 
payment  system  for  DME.     In  passing  OBRA  1990/  we  are  pleased 
that  Congress  acted  on  several  of  our  proposals  that  will 
establish  more  reasonable  payment  rates  for  DME.     However,  with 
more  to  be  done,  our  DME  Initiative  proposes  additional 
legislative  strategies  and  other  measures  aimed  at  establishing 
more  reasonable  payment  amounts  for  DME  items  and  reducing 
incentives  for  fraud  and  abuse. 

Competitive  Bidding 

We  propose  the  use  of  a  competitive  bidding  process  for  oxygen 
and  oxygen  products  and  other  items  of  DME  identified  by  the 
Secretary.     This  proposed  process  would  first  be  used  in 
metropolitan  areas  and  then  phased  in  to  other  areas. 
Competitive  bidding  for  oxygen  and  oxygen  products  has  been  used 
effectively  by  the  Department  of  Veterans  Affairs,  various  State 
Medicaid  programs,  and  a  number  of  HMOs.     These  programs  purchase 
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oxygen  for  amounts  substantially  lower  than  what  Medicare 
currently  pays.     An  Office  of  Inspector  General 
report  found  that  Medicare's  fee  schedule  for  oxygen  is,  on 
average,  174  percent  higher  than  the  VA's  monthly  reimbursement 
for  oxygen  concentrators. 

Projected  savings  from  using  competitive  bidding  for  oxygen  is 
estimated  at  $5  million  in  FY  1993  and  up  to  $50  million  by  FY 
1997. 

We  believe  that  competitive  bidding  will  improve  the  quality  of 
oxygen  delivery.    With  fewer  suppliers  we  will  be  able  to  more 
closely  monitor  the  quality  of  oxygen  services  provided  to 
beneficiaries.     If  our  experience  with  oxygen  is  successful,  we 
would  then  look  to  apply  competitive  bidding  to  other  items  of 
DME. 

Adjustment  of  Fee  Schedules 

We  propose  to  allow  carriers  to  adjust  current  fee  schedule 
amounts  that  are  either  grossly  deficient  or  excessive  through 
the  use  of  inherent  reasonableness  authority. 

Prior  Authorization 

We  would  like  to  expand  carriers'  prior  authorization  authority 
to  give  them  the  flexibility  to  target  either  individual 
suppliers  who  are  exhibiting  abusive  behaviors  or  selected  items 

8 


457 


that  have  been  subject  to  abuse.    Targeted  use  of  prior 
authorization  would  focus  attention  on  those  items  and  suppliers 
that  have  been  the  most  troublesome. 

Certificates  of  Medical  Necessity  (CMNl 

We  propose  an  expansion,  beyond  DME,  of  the  current  legislative 
prohibition  on  suppliers  completing  certificates  of  medical 
necessity  (CMN)  to  all  items  for  which  CMNs  are  required, 
including  prosthetics  and  orthotics,  and  medical  supplies. 

Civil  Monetary  Penalties 

We  also  propose  to  establish  civil  monetary  penalties  for 
suppliers  that  falsely  certify  they  meet  program  standards  or 
that  fall  out  of  compliance  with  program  standards  yet  continue 
to  bill  for  items. 

Recateoorize  Nebulizers  and  Aspirators 

We  are  proposing  to  eliminate  nebulizers  and  aspirators  from  the 
"frequent  servicing"  category  of  Medicare  DME  payment. 
Currently,  we  are  required  to  make  indefinite  rental  payments  for 
nebulizers  and  aspirators  based  on  the  notion  that  they  require 
frequent  monitoring.    These  items,  however,  do  not  require 
frequent  servicing,  and  Medicare  rental  payments  often  equal  an 
amount  that  is  many  times  the  purchase  price.     Under  our 
proposal,  projected  savings  are  estimated  at  $30  million  for  FY 
1993,  and  $70  million  by  FY  1997. 
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Reduction  in  Oxygen  Fee  Schedule  by  Five  Percent 
Our  proposal  to  reduce  the  oxygen  fee  schedule  by  five  percent 
would  correct  the  overpayments  for  oxygen  concentrators  that  are 
in  the  base  year  of  the  fee  schedule.    We  estimate  that  savings 
will  be  $10  million  in  FY  1993  and  up  to  $40  million  by  FY  1997. 

National  Payment  Limits  for  Prosthetics  and  Orthotics 
We  also  propose  to  phase  in  national  payment  limits  for 
prosthetics  and  orthotics  based  on  the  national  median  of  fee 
schedule  amounts.     We  see  no  reason  why  the  DME  limits  and  floors 
enacted  by  OBRA  1990  should  not  apply  to  prosthetics  and 
orthotics.     National  limits  would  reduce  excessive  payments  and 
the  disparity  in  current  payment  amounts .     We  estimate  this 
proposal  would  result  in  savings  of  $10  million  in  FY  1993,  and 
up  to  $35  million  in  FY  1997. 

Claims  Processing  by  Carriers 

We  propose  that  all  claims  for  DME,  prosthetics,  and  orthotics  be 
processed  by  the  four  regional  carriers.     This  would  shift  the 
small  volume  of  DME  claims  currently  processed  by  the  fiscal 
intermediaries  and  the  Railroad  Retirement  Board  carrier  to  the 
four  regional  carriers.     The  regional  carriers  would  be  able  to 
process  DME  claims  more  efficiently  and  accurately. 
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Base  the  National  Payment  Limits  and  Floors  on  the  Median  Rather 
than  the  Mean  for  all  DME 

Another  proposal  would  base  the  current  national  payment  limits 
and  floors  on  the  median  rather  than  the  mean  for  all  DME.  We 
believe  that  this  is  a  more  appropriate  measure  for  the  limits. 
If  one-half  of  the  payment  areas  can  provide  the  items  at  prices 
below  the  median,  it  is  reasonable  to  expect  the  other  half  of 
the  areas  to  provide  items  for  no  more  than  that  median  amount. 
Since  most  DME  is  billed  on  an  assignment  basis,  this  proposal 
would  reduce  the  amount  of  copayments  that  beneficiaries  would  be 
required  to  pay.     Projected  savings  are  $15  million  in  FY  1993 
and  $60  million  by  FY  1997. 

Apply  the  DME  Fee  Schedules  to  Enteral  and  Parenteral  Equipment 
Finally,  we  propose  to  pay  for  enteral  and  parenteral  nutrients 
and  supplies  on  the  basis  of  a  fee  schedule  and  for  enteral  and 
parenteral  equipment  using  the  same  methodology  that  is  used  for 
DME.     Enteral  and  parenteral  nutrients  and  supplies  are  currently 
paid  on  an  average  reasonable  charge  basis  and  our  research  has 
shown  that  the  Medicare  program  is  paying  too  much.     Under  our 
proposal,  we  will  establish  a  fee  schedule  based  on  wholesale  and 
retail  price  information.    The  proposed  fee  schedule  will  make 
payments  more  uniform  and  equitable. 

Projected  savings  for  this  proposal  is  estimated  at  $10  million 
for  FY  1993  and  will  be  $15  million  in  FY  1997. 
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We  believe  that  all  of  the  proposals  would  serve  to  reduce  the 
excessive  payments  for  DME  and  thereby  lessen  the  incentives  for 
fraud  and  abuse. 

OIG's  Role  in  Monitoring  Fraud  and  Abuse 
The  Office  of  Inspector  General  (OIG)  will  be  playing  an 
important  role  in  the  Department's  DME  Initiative.     The  OIG  will 
perform  in-depth  reviews  of  DME  payments  relating  to 
appropriateness  of  payments  for  certain  categories  of  DME 
supplies  and  home  oxygen.  The  OIG  will  also  examine  the  costs  of 
rented  DME  over  the  life  of  a  product  compared  to  the  amount  of 
Medicare  reimbursement  a  supplier  receives  over  the  life  of  the 
same  product.     The  OIG  will  be  continuing  its  investigations  of 
kick-backs  involving  nursing  homes  and  physicians. 

CONCLUSION 

We  believe  a  vast  majority  of  the  DME  industry  operates  fairly 
and  honestly.     However,  we  recognize  that  the  system  has,  in  some 
cases,  allowed  those  less  honest  to  engage  in  deceptive 
practices . 

The  combined  administrative  and  regulatory  activities  of  the 
Department's  DME  Initiative  will  go  far  towards  ensuring  more 
reasonable  and  appropriate  payment  amounts  and  deterring  fraud 
and  abuse. 
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We  recognize  that  improvements  can  always  be  made.  Our 
legislative  initiatives  are  a  step  in  that  direction.     We  want  to 
work  with  you  and  other  members  of  Congress  active  in  DME 
legislative  reform  to  further  control  and  prevent  DME  fraud  and 
abuse. 

Thank  you.     I  am  happy  to  answer  your  questions. 
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Chairman  Sasser.  I  want  to  take  this  opportunity  to  commend 
you  and  Dr.  SulHvan  for  moving  forward  to  correct  some  of  the 
abuses  that  we  uncovered  just  this  past  summer. 

My  colleague,  Senator  Symms,  very  correctly  characterized  DME 
as  a  small  part  of  the  overall  Medicare  Program,  but  I  think  it  is 
important  that  we  cut  out  and  expose  waste,  fraud  and  abuse  wher- 
ever we  can  in  the  Medicare  Program,  for  a  lot  of  reasons. 

Dr.  WiLENSKY.  I  agree. 

Chairman  Sasser.  One,  obviously,  is  to  save  money,  so  that  the 
funds  that  would  be  wasted  can  be  allocated  towards  meetings  the 
medical  needs  of  the  elderly  population  in  this  country.  Secondly,  I 
think  we  are  sending  a  signal  that  we  intend  to  change  the  culture, 
so  to  speak,  of  what  is  occurring  in  many  areas  in  the  medicare 
field,  generally,  where  the  government  is  responsible  for  the  pay- 
ment of  bills.  The  message  is  that  every  dollar  counts  and  we  are 
going  to  tighten  up  the  system  from  top  to  bottom,  and  that  this  is 
going  to  be  a  never-ending,  unceasing  process. 

This  is  an  extraordinarily  large  program.  Medicare  is  the  fourth 
largest  program  in  the  Federal  budget.  After  defense  and  interest 
on  the  national  debt  and  social  security,  then  you  come  to  the  Med- 
icare Program.  And  it  is  going  to  be  a  never-ending,  continuing 
process  to  see  that  this  program  is  administered  in  the  most  cost- 
effective  way  possible.  That  is  our  duty  here  in  the  Congress,  and  I 
am  sure.  Dr.  Wilensky,  you  would  agree  that  it  is  the  duty  of 
HCFA  and  those  who  have  the  responsibility  of  administering  the 
Medicare  Program.  And  I  think  we  are  making  some  progress  here. 

Now,  Dr.  Wilensky,  your  proposed  regulations  track  pretty  close- 
ly with  the  bill  that  we  proposed  earlier.  You  have  set  up  four  re- 
gional carriers  to  replace — how  many  carriers  were  there  before? 

Dr.  Wilensky.  Thirty-three. 

Chairman  Sasser.  Thirty-three — four  regional  carriers  to  replace 
the  33  carriers  who  could  make  payments  for  all  medical  equip- 
ment and  supplies.  You  are  instituting  Zip  code  billing,  so  that  we 
will  get  past  this  business  of  forum  shopping.  You  also  instituted  a 
new  system  for  issuing  and  tracking  supplier  billing  numbers.  I 
think  all  of  these  steps  are  very  commendable. 

After  applauding  your  actions,  let  me  ask  you  a  couple  of  ques- 
tions here.  When  do  you  expect  this  new  structure  to  be  in  place? 

Dr.  Wilensky.  We  are  in  the  proposed  rule  phase.  We  have,  by 
the  requirements  of  the  APA  process,  at  least  a  60-day  period  to 
get  the  comments.  Our  estimate  is  that  we  will  have  the  final  rule 
out  in  the  spring  of  1992. 

Because  the  regulations  and  the  administrative  changes  encom- 
pass about  8  or  9  different  pieces,  there  will  be  a  phase-in  process. 
We  think  some  of  the  changes  will  go  into  place  in  the  second  quar- 
ter of  1992,  but  going  to  four  regional  carriers  will  take  into  early 
1993.  The  reason  is  that  there  are  some  parts  of  the  new  structure 
that  require  a  lot  of  change. 

For  example,  our  preference,  although  we  have  not  made  a  final 
decision,  is  that  we  competitively  bid  for  the  four  regional  carriers, 
rather  than  directly  select  them.  We  think  it  is  a  better  way  to  go 
about  our  business.  That  adds  a  little  time  to  the  process,  probably 
a  couple  of  months,  because  you  have  to  go  through  the  procure- 
ment process  in  selecting  them.  So,  we  think  some  things  


463 


Chairman  Sasser.  Selecting  the  carriers? 

Dr.  WiLENSKY.  The  four  regional  carriers,  when  we  go  

Chairman  Sasser.  How  do  you  go  about  doing  that? 

Dr.  WiLENSKY.  Well,  we  have  a  choice.  We  could  designate  the 
four  carriers,  if  we  wished  to,  but  we  are  leaning  toward  what  we 
use  normally  in  our  carrier  process,  at  least  when  we  start  one, 
which  is  we  put  it  out  for  competitive  bid.  We  invite  anybody  who 
is  interested  who  can  meet  the  qualifications  to  give  us  a  proposal. 
That  is  the  direction  we  are  leaning  towards,  so  we  would  spell  out 
the  requirements  and  put  it  out  for  competitive  bid  to  any  who  is 
interested. 

Chairman  Sasser.  Well,  what  sort  of  standards  will  these  carri- 
ers have  to  meet,  in  order  to  be  selected? 

Dr.  WiLENSKY.  I  will  give  you  what  I  would  guess  to  be  the  re- 
quirements, but  I  would  be  glad  to  answer  that  in  more  detail. 

Typically,  what  we  want  to  do  is  to  be  sure  that  there  is  experi- 
ence, that  there  is  capacity,  that  there  is  the  proper  equipment 
necessary  to  conduct  the  billing  and  do  the  review.  Our  carriers,  in 
general,  are  required  to  be  insurance  carriers  under  current  law. 
That  continues  to  be  true  here,  so  that  would  limit  who  can  bid. 
But  we  typically  put  out  the  scope  of  the  activities  and  then  indi- 
cate the  requirements  to  bid  that  will  be  based  on  both  ability  and 
on  the  best  unit  price. 

Chairman  Sasser.  Well,  when  you  competitively  bid,  is  cost  the 
primary  concern? 

Dr.  WiLENSKY.  Typically,  what  happens  is  once  all  of  the  techni- 
cal requirements  and  capabilities  are  met,  at  that  point  cost  usual- 
ly becomes  a  dominant  factor. 

It  is  possible  in  any  of  the  procurements,  however,  to  move  up 
from  lowest  cost  per  unit,  if  there  is  sufficient  justification  as  to 
why  that  should  be  the  case;  but,  typically,  once  you  meet  the  tech- 
nical requirements  in  full,  you  go  to  a  best  cost. 

Chairman  Sasser.  Dr.  Wilensky,  is  there  any  way  we  can  speed 
up  the  process  of  instituting  these  new  procedures?  I  am  not  un- 
mindful of  the  difficulty  in  putting  them  in  place,  but  I  think  you 
and  I  would  both  agree  that  the  sooner  we  can  get  them  in  place, 
the  more  money  we  can  save,  and  some  have  estimated  we  might 
be  wasting  millions  of  dollars  and  losing  millions,  while  we  are 
trying  to  get  the  process  in  place.  Do  you  see  any  hope  of  speeding 
it  up? 

Dr.  WiLENSKY.  What  I  would  like  to  do  is  to  prepare  for  you  and 
the  committee  a  timetable  of  all  the  different  pieces  we  are  doing, 
so  that  we  can  put  into  perspective  the  parts  that  start  early  and 
the  stages  in  which  things  will  occur.  I  will  be  glad  to  see  whether 
it  appears  that  there  are  ways  to  speed  up  the  process.  We  will  be 
glad  to  get  comments  from  the  committee  as  to  ways  they  think  we 
might  be  able  to  speed  up  the  process. 

[The  following  was  subsequently  supplied  for  the  record  by  Dr. 
Wilensky: 
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Timeline  for  Reqionalization  of 
Durable  Medical  Equipment  Carriers 

1.  Request  for  Proposal  (RFP)  preparation    -  September  1991  - 
December  1991 

2.  Publication  of  Notice  of  Proposed  Rulemaking  -  November  1991 

3.  Issuance  of  Draft  RFP  for  comments  -  February  1992 

4.  Issuance  of  RFP  and  proposal  preparation  time  -  April  1992  - 
July  1992   (75  days) 

5.  Publication  of  Final  Rule  -  April  1992 

6.  Contract  Award  -  October  1992 

7.  Transition  -  October  1992  -  June  1993 

8.  Carrier  Reqionalization  Completed  -  June  1993 
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Chairman  Sasser.  Thank  you. 

Dr.  Wilensky,  you  participated  in  some  recent  changes  in  the 
wound  care  kit  reimbursement  policy.  We  are  going  to  be  discuss- 
ing the  wound  care  kits  with  our  second  witness  today  from  Penn- 
sylvania Blue  Shield.  They  are  in  the  best  position,  I  suppose,  to 
tell  us  what  happened. 

But  perhaps  I  can  also  get  it  from  your  perspective.  At  an  earlier 
hearing,  we  took  testimony  about  one  supplier  making  a  million 
dollars  a  month  in  profit  on  this  on  item,  wound  care  kits,  sending 
all  claims  through  one  carrier.  After  that  hearing,  during  which 
you  also  testified,  I  wrote  you  a  letter  urging  action.  Shortly  after, 
we  were  notified  that  corrective  action  had  been  taken. 

Since  then,  with  their  cooperation,  we  have  looked  back  at  the 
carrier  records,  the  Pennsylvania  Blue  Shield  records.  We  discov- 
ered that  the  total  billing  for  this  one  item,  wound  care  kits,  just  to 
this  one  carrier,  jumped  by  an  enormous  10,000  percent  over  less 
than  4  years,  which  is  incredible. 

Now,  I  have  a  memo  here  from  our  staff  auditor  on  loan  from 
the  General  Accounting  Office,  which  shows  that  $881,000  was 
billed  in  1988 — and  I  think  it  is  illustrated  by  that  chart  there, 
which  you  may  have  not  have  seen — $2.9  million  was  billed  in 
1989,  and  then  it  explodes  to  $51  million  in  1990,  and  $89  million  in 
1991,  just  in  the  first  8  months  of  1991. 

[The  memo  referred  to  follows:] 
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MEMORANDUM 


TO:  SENATOR  SASSER 

FROM:  NORMAN  JONES  —  BUDGET  COMMITTEE  STAFF 

RE:  MEDICARE  CHARGES  FOR  WOUND  CARE  KITS  INCREASED 

MORE  THAN  10,000  PERCENT  IN  PENNSYLVANIA 

Shown  below  are  findings  from  our  review  of  billings  for  wound 
care  kits  in  Pennsylvania. 

BACKGROUND 

Medicare,  authorized  by  title  XVIII  of  the  Social  Security 
Act,  helps  pay  medical  cost  for  more  than  35  million  aged  and 
disabled  persons.  Medicare  provides  two  forms  of  protection  for 
beneficiaries.  Part  A,  hospital  insurance  -  covers  inpatient 
hospital  services,  home  health  services,  and  various  other 
institutional  services.  Part  B,  supplementary  medical  insurance-- 
covers  physician,  outpatient  hospital,  and  a  number  of  other  health 
services,  including  wound  care  kits.  The  Health  Care-  Financing 
Administration  (HCFA)  operates  the  part  B  program  with  assistance 
from  insurance  companies  that  it  contracts  with  to  process  and  pay 
claims  for  covered  services.  The  insurance  companies  are  called 
carriers  and  they  are  expected  to  pay  more  than  $3  billion  for 
medical  supplies  and  equipment  provided  to  Medicare  beneficiaries 
in  1991. 

Generally,  Medicare  only  covers  wound  care  kits  in  cases  where 
surgery  has  been  performed.  Reimbursement  rates  are  developed  by 
the  carriers  under  broad  HCFA  guidelines  where  each  carrier  decides 
what  information  is  needed  and  how  to  develop  it.  These  different 
approaches  to  pricing  have  created  wide  variances  in  reimbursement 
levels  which  provided  incentives  for  suppliers  to  shop  for  the 
highest  price.  Pennsylvania  Blue  Shield  is  the  carrier  for 
Pennsylvania  and  it  allowed  $3  0  for  the  wound  care  kit  —  much  more 
than  any  other  carrier  we  know  of. 

SUBSTANTIAL  INCREASE  IN 
WOUND  CARE  KIT  BILLINGS 

Through  previous  Budget  Committee  hearings  and  other  leads,  we 
learned  that  the  wound  care  kit  was  a  current  Medicare  scam  being 
perpetrated  by  some  medical  equipment  suppliers.  We  understand 
that  certain  suppliers  would  bill  Medicare  for  the  maximum  number 
of  units  allowed,  regardless  of  whether  or  not  they  were  actually 
used.  We  also  understand  that  many  of  these  suppliers  were  based 
in  other  states  but  billed  Pennsylvania  because  it  offered  the 
highest  reimbursement  rate.  To  get  a  first  hand  look  at  the 
situation,  we  selected  a  list  of  suspected  suppliers  and  requested 
their  billing  and  payment  data,  in  detail,  for  several  items,  from 
several  carriers  for  the  period  1988  through  August  1991.  Because 
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the  Pennsylvania  carrier  was  said  to  pay  more  than  most  for  wound 
care  kits,  we  requested  the  total  billing  and  payment  data  for  all 
wound  care  kit  billings  that  this  carrier  received  for  the  period 
1988  through  August  1991. 

In  analyzing  the  data  from  Pennsylvania,  we  found  that 
billings  for  wound  care  kits  increased  from  $881,000  in  1989  to 
$88.7  million  in  the  first  8  months  of  1991,  more  than  a  10,000 
percent  increase.  Actual  payments  totalled  $576,232  in  1988  and 
$43.7  million  in  1991,  for  an  increase  of  more  than  7,500  percent. 
Four  suppliers  that  we  believe  are  related  through  ownership 
accounted  for  about  34  percent  of  the  total  billings  for  wound  care 
kits  in  1990.  Billings  from  just  one  of  these  suppliers  amounted 
to  nearly  17  percent  of  the  total  for  1990.  Total  wound  care  kit 
billings  and  payment  data  for  the  4  years  are  shown  below. 


TOTAL  AMOUNT  BILLED  MEDICARE  PAYMENT 


1988  $881,239  $576,232 

1989  $2,887,058  $1,626,798 

1990  $50,835,000  $29,358,275 

1991  $88,692,612  $43,668,967 


1991  data:  represents  8  months 


While  we  expected  increases  in  the  billings,  we  had  no  idea 
that  the  increases  would  approach  this  level .  It  seems  clear  to  us 
that  the  demand  for  this  kit  was  contrived  by  unscrupulous 
suppliers  and  not  generated  from  patient  need.  This  is  a  prime 
example  of  what  can  happen  when  wide  price  differences  are  allowed 
to  exist  between  carrier  areas.  The  Pennsylvania  carrier  allowed 
3  kits  per  day  per  wound  site  at  $3  0  per  unit  which  totalled 
$2,790.00  a  month.  We  understand  that  other  Medicare  carriers  that 
covered  the  kit  had  a  lower  reimbursement  rate.  The  carrier  has 
since  reduced  its  allowed  amount  from  $3  0  to  $8  per  kit. 

USE  OF  WOUND  CARE  KITS 
APPEAR  EXCESSIVE 

We  reviewed  a  number  of  certificates  of  medical  necessity  and 
found  that  some  doctors  certify  the  need  for  wound  care  kits  for 
periods  up  to  10  years.  Because  10  years  seemed  excessive,  we 
decided  to  seek  information  from  another  source.  Ms.  Glenda  Motta, 
a  nurse  consultant  who  specializes  in  wound  care,  told  us  that  in 
no  case  should  it  take  10  years  to  heal  a  wound. 


Wound  care  kits  can  be  used  for  various  types  of  wounds  but  in 
the  cases  we  reviewed,  they  were  reportedly  used  to  heal  a  wound 
after  the  surgical  removal  of  decubitus  ulcers.  Ms.  Motta  told  us 
that  many  of  the  wound  care  kits  being  used  are  worthless  because 
they  contain  dry  gauze  and  dressings  which  she  said  does  not  heal 
wounds.     She  stated  that  moist  dressings  can  heal  surgical  wounds 
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in  as  little  as  seven  days  and  in  many  cases  can  remove  ulcers 
without  surgery.  In  addition,  Ms.  Motta  stated  that  Medicare  can 
save  the  cost  of  surgery  by  allowing  the  use  of  moist  dressings  to 
remove  decubitus  ulcers.  Current  Medicare  coverage  policies 
require  that  surgery  be  done  to  enable  coverage  of  the  wound  care 
kits. 

In  commenting  on  the  reasonable  frequency  of  use,  she  stated 
that  it  should  take  no  more  than  one  dressing  per  day  to  heal  a 
wound  and  in  some  cases,  one  dressing  can  last  up  to  5  days.  This 
seems  to  reinforce  the  notion  that  suppliers  have  contrived  the 
demand  for  wound  care  kits. 
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Now,  this  was  all  before  the  payment  policy  changed,  I  want  to 
say  that,  but  that  seems  to  me  to  be  an  incredible  example  there.  I 
mean,  here  is  an  item,  this  wound  care  kit,  that  payments  for  it  go 
up  10,000  percent  in  a  space  of  three  years.  Now,  will  you  describe 
to  the  committee  what  corrective  action  has  been  taken  to  deal 
with  this  problem? 

Dr.  WiLENSKY.  Let  me  first  explain,  as  I  understand  it,  what  the 
problem  was,  and  then  I  will  explain  how  we  have  tried  to  deal 
with  it. 

Chairman  Sasser.  And  also  something  about  coverage  palicy,  be- 
cause, as  you  know,  most  carriers  were  not  reimbursing  for  wound 
care  kits  at  all. 

Dr.  WiLENSKY.  As  I  understand  what  happened,  about  5  years 
ago  there  was  a  change  made.  Actually,  there  was  an  error  made 
as  part  of  the  conversion  of  some  processes,  and  what  had  been  a 
$30  maximum  limit  on  payments  to  an  individual  for  wound  care 
supplies  got  moved  to  the  wound  care  kit  and  that,  in  fact,  was  just 
a  flat-out  error.  What  should  have  been  a  much  lower  reimburse- 
ment limit  for  the  kit  became  what  had  been  a  per  person  monthly 
limit  for  payments. 

I  think  your  numbers  are  as  correct  as  I  know  them  to  be.  Fortu- 
nately for  use,  for  the  first  2  or  3  years,  although  we  had  an  upper 
payment  limit  that  was  quite  ridiculous  this  error  did  not  come 
back  to  haunt  us  in  that  total  payments  stayed  about  what  they 
had  been. 

I  do  not  know  whether  it  was  due  to  a  few  creative  or  aggressive 
suppliers  but,  obviously,  the  payment  level  changed  very  dramati- 
cally in  1990  and  in  the  first  part  of  1991.  What  had  been  a  poten- 
tial problem  became  an  actual  problem. 

What  should  have  been  about  an  $8  maximum  payment  had  the 
$30  upper  payment  limit  that  had  been  the  payment  limit  for  a 
person  on  a  monthly  basis.  At  that  point,  the  payments  triggered 
an  investigation  that  found  an  error  had  occurred. 

We  have  now  made  an  adjustment  in  the  payment  allowance 
back  to  $8.  This  was  done  in  August,  and  suppliers  were  notified  of 
the  change  in  a  bulletin.  We  also  had  a  policy  that  we  only  cover  a 
certain  number  of  kits  for  a  patient  within  a  particular  time,  and 
this  something  also  that  had  to  get  reactivated.  We  made  sure  that 
we  were  only  covering  kits  for  certain  kinds  of  medical  cases,  that 
we  were  doing  it  following  surgeries  and  certain  other  cases,  be- 
cause there  had  been  some  misuse  in  terms  of  the  utilization. 

I  think  there  are  a  couple  lessons  to  be  learned.  I  want  to  say. 
Senator,  in  case  anybody  has  any  doubt,  I  do  not  think  there  is  any 
excuse  for  this  happening.  It  happened,  an  error  was  made,  and  as 
soon  as  we  stumbled  on  it,  we  moved  to  correct  it  quickly. 

You  might  think  my  first  response  would  be,  oh,  no,  how  could 
we  do  this.  It  actually  is  not.  As  administrator  of  a  program  cover- 
ing 33  million  people  and  $125  billion,  my  first  response  is  to 
wonder  how  many  other  situations  like  this  are  out  there.  Frankly, 
I  think  all  we  can  do  is  be  vigilant  and  try  to  find  them. 

I  do  think  it  indicates  why  we  need  to  go  to  only  a  few  carriers. 
One  of  the  problems  is  that  because  DME— and,  obviously,  this  is  a 
very  small  part  of  DME — is  such  a  little  bit  of  the  business  of  most 
of  our  carriers,  maybe  5  percent,  it  is  hard  for  them  to  notice  any- 
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thing  that  seems  like  it  should  be  as  obvious  as  this  kind  of  jump 
in  payments.  Frankly,  it  seems  like  it  should  have  been  obvious 
when  you  had  that  kind  of  jump. 

I  hope  that  when  there  are  only  four  carriers  and  where  each  of 
those  carriers  are  concentrating  on  DME,  if  there  were  to  be  any- 
thing as  noticeable  as  that  kind  of  payment  jump  concentrated  in 
one  of  the  four  or  in  all  four,  that  it  ought  to  trigger  a  question  as 
to  what  is  going  on. 

Chairman  Sasser.  As  always,  Dr.  Wilensky,  I  appreciate  your 
fort  brightness  and  candor  in  these  matters.  The  question  that  you 
are  probably  asking  yourself,  and  the  question  that  comes  to  my 
mind,  is  how  could  we  have  this  large  a  jump,  without  anybody  no- 
ticing it? 

Dr.  Wilensky.  The  only  answer  that  I  can  think  of  is  that  it  was 
so  diffused  over  so  many  carriers.  To  be  honest,  I  think  a  few  of 
them  ought  to  have  noticed.  But  I  just  think  that  when  you  had 
this  happening  over  33  different  carriers,  that  was  probably  why  it 
was  not  noticed.  Hopefully,  if  we  had  only  four  carriers,  there 
would  be  a  big  enough  pajrment  jump,  that  somebody  would  notice 
when  these  things  happened,  and  then  you  clearly  would  want  to 
find  out  why  it  happened. 

When  errors  in  payment  are  made  by  our  carriers  to  an  individ- 
ual hospital,  which  we  hear  about  from  time  to  time,  we  try  to  do 
two  things.  One  is  to  fix  the  problem,  and  the  second  is  to  try  to 
figure  out  how  it  happened.  In  this  case,  we  know  when  and  how  it 
happened.  We  just  do  not  know  why  no  one  noticed  it. 

Chairman  Sasser.  Well,  I  wonder  why  the  carrier  did  not  men- 
tion this. 

Dr.  Wilensky.  You  will  have  a  chance  to  ask  one  of  them,  at 
least. 

Chairman  Sasser.  You  can  be  assured  I  will  ask  them. 
You  indicated  that  

Senator  Conrad.  Mr.  Chairman,  might  I  just  intercede  on  this 
point? 

Chairman  Sasser.  Yes,  let  me  just  yield  to  you,  Senator  Conrad. 
I  have  gone  on  and  on  here,  and  so  let  me  yield  to  you. 

Senator  Conrad.  Well,  I  do  not  want  to  interrupt  the  Chairman's 
line  of  questioning  at  all.  Just  on  this  point,  though,  my  under- 
standing was  that  most  of  this  was  being  flushed  through  Pennsyl- 
vania and  that  the  reason  for  that  was  that  Pennsylvania  had  a 
more  generous  reimbursement  than  was  allowed,  and  these  flim- 
flam operators  had  fastened  on  that,  and  so  the  notion  that  it  was 
not  picked  up,  because  it  was  diffused,  it  was  spread  over  many 
carriers,  I  wonder  if  that  really  applies  here,  because  my  under- 
standing is  that  most  of  this  was  occurring  through  Pennsylvania, 
and  would  not  only  one  carrier  be  involved,  and  why  in  God's  name 
did  they  not  pick  this  up? 

Dr.  Wilensky.  Actually,  you  are  correct.  I  knew  that  Pennsylva- 
nia was  a  particular  area,  but  I  have  been  told  that  it  really  was 
quite  a  localized  problem  for  Pennsylvania.  I  do  not  know  why  this 
kind  of  thing  happened. 

I  know  that,  on  occasion,  we  have  had  instances  of  overpayments 
that  seemed  substantial  and  either  the  receiver  does  not  say  any- 
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thing  or  the  carrier  or  the  intermediary  paying  it  does  not  seem  to 
notice,  and  you  would  hope  somebody  would  pay  attention  to  that. 

Senator  Conrad.  Let  met  just  say  that  my  understanding  is  that 
every  one  of  these  cases,  as  a  matter  of  fact,  are  in  Pennsylvania, 
in  terms  of  what  is  on  this  chart,  and  that  tells  me  that  whoever  is 
up  there  in  Pennsylvania  is  not  doing  their  job.  What  would  it  tell 
you? 

Dr.  WiLENSKY.  Well,  I  think  the  first  thing  that  ought  to  happen 
is  to  review  what  kind  of  monitoring  systems  they  have  in  place.  I 
would  like  to  know.  I  assume  they  did  not  do  their  job  very  well. 
There  is  no  way  you  can  look  at  this  and  say  that  this  does  not 
indicate  a  problem. 

I  guess  what  I  would  like  to  know,  and  it  is  what  we  usually  do 
when  we  find  problems  that  have  occurred  with  a  particular  hospi- 
tal or  a  mistake  of  this  nature  that  occurs  over  some  time  in  a  par- 
ticular payment  level,  is  to  look  at  the  processes  they  have  in 
place. 

What  I  do  not  know,  and  it  is  what  I  am  sure  the  person  in 
Pennsylvania  can  tell  you,  is  what  their  total  payment  flow  is.  I  do 
not  know,  to  be  honest,  whether  this  represents  a  significant  share 
of  their  payments  or  not.  I  do  not  know  whether  this  is  5  percent  of 
their  billing  or  whether  this  is  25  or  50  percent  of  their  billing. 

You  would  hope,  even  if  it  is  relatively  small,  that  you  would 
have  mechanisms  in  place,  that  when  there  are  jumps  of  that  mag- 
nitude, you  would  look  at  what  is  happening  and  make  sure  there 
is  some  rationale  accounting  for  it.  I  have  not  looked  into  what  the 
Pennsylvania  carrier  is  specifically  doing. 

Senator  Conrad.  Well,  I  would  ask  you  to  do  that,  because  some- 
body needs  to  find  out  how  this  kind  of  thing  is  being  missed.  I 
would  also  ask  at  what  point  did  you  think  the  door  was  closed  on 
this  kind  of  scam? 

Dr.  WiLENSKY.  Well,  there  are  different  things  going  on.  One 
door  was  closed  in  August  at  the  payment  level.  There  was  a  very 
serious  problem  of  payment  level.  When  we  updated  our  coding  in 
1986,  the  error  that  occurred  allowed  a  maximum  charge  for  the 
unit  of  $30,  instead  of  a  maximum  charge  per  person  per  month  of 
$30. 

Senator  Conrad.  A  mistake  occurred  in  1986  and  it  did  not  get 
fixed  until  1991? 

Dr.  WiLENSKY.  That  was  because  it  was  obvious  that  in  1988  and 
1989  there  was  not  anything  going  on — I  do  not  know  how  much 
you  know  about  computers  or  billing  kinds  of  systems  

Senator  Conrad.  I  know  a  lot  about  those. 

Dr.  WiLENSKY  [continuing].  But,  frankly,  the  way  you  usually 
find  you  have  an  error  is  when  you  have  something  screwy  happen. 
I  think  if  you  were  looking  at  this,  unless  you  happen  to  have  some 
reason  to  look  at  the  particular  billing  coding,  and  this  is  a  five- 
digit  billing  coding,  you  would  have  not  had  any  reason  to  know  an 
error  had  occurred.  You  should  have  noticed  it  in  1990. 

Senator  Conrad.  Well,  let  me  just  say  that  most  administrators, 
it  would  seem  to  me,  would  have  a  review  process  in  which  they 
would  go  back  and  look  at  what  was  put  in,  so  you  do  not  get  gar- 
bage in  and  garbage  out.  I  mean,  that  is  the  problem  with  all  com- 
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puter  systems,  it  goes  to  a  question  of  checking  what  people  have 
put  in. 

Let  me  just  say  with  respect  to  whether  this  door  has  been 

closed,  we  held  a  hearing  

Dr.  WiLENSKY.  One  of  the  doors  have  been  closed. 
Senator  Conrad.  Yes,  one  of  the  doors. 

Dr.  WiLENSKY.  I  do  not  want  to  say  that  all  of  the  doors  have 
been  closed  yet. 

Senator  Conrad.  The  door  with  respect  to  this  problem,  with  this 
specific  problem.  I  held  a  hearing  in  late  September  in  North 
Dakota,  the  fourth  in  a  series  on  this  topic  that  the  Chairman  au- 
thorized in  my  State,  and  after  we  described  a  series  of  things  that 
were  happening,  this  being  one  of  the  cases,  a  woman  stood  up  in 
the  audience  during  the  public  comment  time,  who  was  the  presi- 
dent of  a  company,  and  she  said  she  had  been  called  within  the  last 
few  days — and  this,  mind  you,  is  late  September — and  offered  $9  a 
kit  kickback,  if  she  could  find  orders  for  the  $40  kits.  Now,  we  have 
been  in  contact  with  the  investigative  unit  and  the  Inspector  Gen- 
eral's Office,  and  there  is  an  investigation  ongoing,  so  I  do  not 
want  to  reveal  the  name  of  the  company. 

But  what  concerns  me  is,  if  you  think  the  door  has  been  closed 
on  this  particular  abuse  in  August,  and  in  late  September  compa- 
nies are  calling  people  in  North  Dakota,  companies  in  North 
Dakota,  offering  an  illegal  kickback  to  continue  this  scam — and,  by 
the  way,  it  is  a  Pennsylvania  company — it  makes  me  wonder  if,  in 
fact,  the  door  did  get  closed. 

Dr.  WiLENSKY.  Well,  I  think  what  you  are  referring  to  are  really 
different  kinds  of  problems.  We  have  a  legislative  package  that  we 
hope  to  have  introduced  as  soon  as  you  all  return  in  1992,  although 
we  would  be  willing  to  speed  it  up  if  we  thought  there  was  a  signif- 
icant enough  interest.  There  is  a  whole  series  of  things  that  we 
think  need  to  go  on  to  correct  all  the  problems  out  there.  I  do  not 
want  to  say  that  having  the  payment  go  down  from  $30  to  $8  a 
unit  is  the  only  solution.  We  think  there  is  a  bunch  of  administra- 
tive changes  we  can  make,  and  that  is  what  we  have  been  propos- 
ing. 

What  you  have  described  has  nothing  to  do  with  the  mistake 
that  was  made  of  pricing  something  at  $30,  instead  of  at  $8,  be- 
cause you  missed  that  you  were  going  to  a  different  unit  analysis. 
What  you  were  describing  is  out-and-out  fraud  and  abuse,  and  we 
rely  very  heavily  on  the  elderly  or  other  interested  and  concerned 
citizens  reporting  to  us  fraud  and  abuse  through  the  Inspector  Gen- 
eral's hotline  number. 

What  we  need  to  do  is  to  not  set  ourselves  up  for  either  less  than 
efficient  management  or  for  fraudulent  activities — and  cutting 
down  carrier  shopping  is  a  way  to  try  to  thwart  fraudulent  activi- 
ties. But  the  fact  of  the  matter  is,  when  you  have  out-and-out 
fraudulent  activity,  you  can  have  reasonably  good  and  even  very 
good  mechanisms  in  place,  and  you  better  keep  on  the  alert  for 
clearly  fraudulent  behavior  and  have  a  mechanism  in  place  to  deal 
with  that.  This  problem  has  not  been  fixed  because  of  the  August 
change  in  payment.  I  just  think  that  particular  door  is  closed. 
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Senator  Conrad.  Let  me  just  say  that  part  of  the  problem,  it 
would  seem  to  me,  is  the  potential  for  fraud  and  abuse  exists  most 
readily  in  the  case  where  you  have  a  high  reimbursement  rate. 

Dr.  WiLENSKY.  Yes. 

Senator  Conrad.  I  mean,  what  would  make  this  scam  most  at- 
tractive, of  course,  is  the  fact  that  they  can  get  $30  for  something 
that  is  worth  a  couple  of  bucks,  and  that  gives  the  opportunity  to 
offer  a  kickback.  I  mean,  it  is  extraordinary.  They  are  offering  a  $9 
kickback  for  each  kit  

Dr.  WiLENSKY.  For  an  $8  item. 

Senator  Conrad  [continuing].  In  a  North  Dakota  operation,  for 
something  that  should  be  selling  for  $8  that  is  selling  for  $30.  The 
opportunity  for  fraud  and  abuse  exists,  because  of  that  differential. 

I  would  have  hoped  that  you  would  be  pursuing  with  Pennsylva- 
nia very  directly  what  is  happening  up  there  that  allows  this  kind 
of  abuse  to  occur,  and  they  do  not  pick  it  up.  It  seems  to  me  some- 
body should  be  bringing  them  up  short — that  they  are  not  doing 
their  job  up  there.  If  they  do  not  have  a  system  that  allows  them  to 
track  by  billing  item  what  is  happening  with  the  pattern  of  bil- 
lings, that  is  very  poor  management,  it  would  seem  to  me. 

In  my  previous  life,  I  was  a  tax  commissioner,  so  I  am  very  fa- 
miliar with  the  systems  that  are  available  to  track  this  very  kind 
of  thing.  It  is  not  rocket  science  that  we  are  talking  about.  Some- 
body, it  seems  to  me,  ought  to  be  interceding  in  bringing  somebody 
up  short  for  management. 

Dr.  WiLENSKY.  Again,  I  think  the  purpose  of  our  going  to  four 
carriers  is  that  we  will  have  four  groups  who  are  expert  in  this 
area.  I  do  not  want  to  say  we  will  not  have  any  problems  with 
those  four  carriers,  but  I  think  that  we  will  be  in  a  position  where 
we  ought  to  expect  and  demand  that  those  carriers  doing  nothing 
but  DME  claims  are  expert  in  that  area,  and  when  there  are  things 
amiss,  they  need  to  be  held  accountable  in  a  way  that  is  difficult 
when  you  have  DME  claims  processing  spread  over  33  different 
sites. 

Again,  I  do  not  want  to  excuse  this  from  having  been  found,  but  I 
think  that  we  can  position  ourselves  so  we  make  it  less  likely. 

Senator  Conrad.  Well,  let  me,  first  of  all,  say  that  in  the  propos- 
als that  you  are  sending  up  here,  I  hope  you  will  include  as  part  of 
that  package  a  strengthening  of  the  anti-kickback  law.  I  mean,  if 
this  kind  of  thing  is  happening  in  North  Dakota,  we  are  not  exact- 
ly the  center  of  fraud  and  abuse  in  the  United  States.  This  woman, 
bless  her,  rejected  out  of  hand  a  suggestion  that  she  take  a  kick- 
back on  these  kinds  of  orders. 

Apparently,  in  other  parts  of  the  country  they  do  not  reject  these 
kinds  of  things  out  of  hand.  To  have  people  calling  up  presidents  of 
companies  in  North  Dakota  and  offering  kickbacks  tells  me  we 
have  got  a  problem  that  is  really  out  of  control.  So,  I  would  hope 
that,  as  part  of  that  package,  you  will  incorporate  a  strengthening 
of  the  anti-kickback  law. 

There  is  one  other  question  I  want  to  ask  you.  We  had  a  case 
that  also  came  out  in  the  hearing  that  I  held  in  North  Dakota  in- 
volving a  North  Dakota  family  whose  mother  had  entered  a  nurs- 
ing home  in  Florida.  In  August  1989,  the  family  brought  the 
mother  back  to  North  Dakota.  However,  the  daughter,  who  was  the 
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mother's  guardian,  was  still  in  January  1990  receiving  medicare 
explanation  of  benefit  statements  that  said  medicare  was  still 
paying  a  doctor  in  Florida  for  exams. 

Now,  I  will  tell  you,  this  doctor  was  very  creative.  The  kind  of 
treatment  that  he  was  able  to  afford  this  patient,  not  just  once,  by 
the  way,  but  every  month  he  was  treating  her,  and  she  was  in 
North  Dakota.  This  man  apparently  was  really  able  to  reach  across 
the  spaces  there  and  provide  this  treatment. 

So,  the  daughter  wrote  medicare  and  asked  them  to  look  into  the 
charges,  and  another  5  months  went  by.  The  daughter  was  still  get- 
ting statements  from  medicare  that  said  the  doctor  in  Florida  was 
being  paid  every  month  for  exams  that  were  not  being  conducted. 
So,  the  daughter  came  to  me  and  tried  to  get  the  matter  cleared 
up. 

I  immediately  wrote  the  Inspector  General  to  review  the  matter. 
That  was  in  May  1990.  Rather  than  investigating  the  matter  itself, 
the  Inspector  General  forwarded  the  case  to  HCFA.  After  a  month, 
the  main  HCFA  office  forwarded  the  case  to  the  Atlanta  Regional 
Office.  Then,  after  another  month — and  now  we  are  in  July  1990, 
this  woman  who  is  in  North  Dakota  is  being  treated  every  month 
down  in  Florida — HCFA's  regional  office  asked  the  medicare  carri- 
er in  Florida  to  look  into  it. 

This  is  classic.  I  mean,  this  is  really  the  kind  of  thing  that  gives 
you  confidence  in  government.  I  did  better  than  the  daughter.  The 
medicare  carrier  in  Florida  at  least  sent  me  a  response.  They  had 
refused  to  respond  to  the  daughter.  To  my  knowledge,  the  daughter 
never  received  a  response  to  her  inquiry. 

Medicare  wrote  to  me,  and  I  quote  from  the  letter,  "Our  records 
do  reflect  that  the  doctor  in  question  has  filed  claims  for  August 
15,  September  15,  October  15,  November  15,  December  15,  January 
15,  February  15,  March  15,  April  15,  May  15,  and  June  15,  1990." 
So,  at  least  I  was  able  to  get  a  response. 

Almost  a  year  after  the  woman  returned  to  North  Dakota,  the 
medicare  carrier  finally  acknowledged  they  were  still  paying  the 
doctor.  But  the  story  did  not  end  there.  The  medicare  carrier,  after 
listing  all  of  the  payments  to  the  doctor  that  should  never  have 
been  made,  said  in  the  letter,  'Therefore,  we  have  forwarded  your 
file  to  our  Utilization  Review  Department  for  investigation." 

This  is  impressive,  Chairman  Sasser.  This  is  government  action 
at  its  best,  by  God,  we  have  now  bucked  this  thing — I  do  not  know, 
how  many  times  is  that — five  different  places.  I  got  a  response  on 
October  31,  1990,  they  sent  me  another  letter.  This  one  said,  "Medi- 
care Part  B  will  need  additional  time  to  investigate  this  matter" — 
additional  time.  It  was  not  until  January  18,  1991,  just  5  days  short 
of  a  year  from  the  date  the  daughter  wrote  them,  the  medicare  car- 
rier wrote  to  me  to  say  they  are  taking  steps — they  are  on  the 
move  now,  they  are  taking  steps  to  get  the  money  back  from  the 
doctor. 

A  kind  of  sad  footnote  on  this  case  is  that,  while  medicare  was 
continuing  to  pay  the  doctor  for  services  never  provided,  the  family 
was  also  being  billed  for  co-payments  and  the  deductibles.  What  is 
your  response  to  this  kind  of  thing? 

Dr.  WiLENSKY.  Well,  let  me  give  you  a  couple  of  responses.  The 
first  is  we  process  500  to  600  million  claims  a  year.  Now,  there  is 
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no  excuse  for  not  being  able  to  get  some  faster  response,  but  that  is 
a  fact.  The  second  thing  is,  the  basic  problem  is  you  had  a  physi- 
cian who  was  obviously,  for  reasons  I  do  not  know,  fraudulently 
billing  the  system. 

We  now  have  55  to  60  million  people  covered  by  medicare  and 
medicaid.  Some  of  the  proposals  floating  around  Congress  would 
have  those  numbers  going  up  to  the  entire  population. 

When  you  have  large  numbers  of  people  covered  and  claims  im- 
plied, you  need  to  make  sure  that  you  have  good  processes  when 
you  have  a  complaint  registered.  But  first  and  foremost,  you  had 
better  be  aware — and  you,  as  tax  commissioner,  probably  know  this 
better  than  I  do —  that  if  you  have  people  who  want  to  rip  off  the 
system,  you  can  try  to  cut  down  the  likelihood,  you  can  try  to  in- 
crease the  odds  of  catching  them,  you  can  try  to  make  their  life 
more  difficult,  but  the  fact  of  the  matter  is,  it  is  going  to  happen. 
You  can  only  try  to  protect  yourself  as  best  you  can. 

I  am  more  concerned  about  the  amount  of  time  that  it  took 
someone,  when  an  allegation  was  made  of  fraudulent  claim,  to  re- 
spond. You  ought  to  be  able  to  move  on  that  quicker.  As  you  indi- 
cated, the  person  did  what  was  appropriate,  that  is,  they  contacted 
the  Inspector  General's  Office.  That  allows  us  to  make  inquiries 
into  fraud  and  abuse. 

We  have  a  particular  problem  in  the  Medicare  Program  that 
you,  as  the  Budget  Committee,  probably  are  aware  of,  which  is  that 
there  is  no  linkage  between  our  administrative  appropriated  funds 
and  our  trust  funds.  Frankly,  that  does  not  lead  to  the  very  best 
structure  of  decisionmaking. 

Senator  Conrad.  Let  me  just  say  to  you  that  you  say  to  me  go  to 
the  Inspector  General. 

Dr.  WiLENSKY.  No,  I  did  not  say  that  to  you,  but  I  just  said  that 
was  the  first  place.  I  think  that  is  too  long  for  a  problem  to  contin- 
ue. 

Senator  Conrad.  This  really  is  outrageous.  You  know,  we  went 
to  the  Inspector  General  and  they  forwarded  it  to  HCFA.  They  for- 
warded it  to  the  regional  office.  Then  they  go  to  the  carrier,  and 
then  they  take  it  to  this  other  place  I  have  never  even  heard  of 
before — and  none  of  them  do  anything — the  Utilization  Review  De- 
partment, wherever  that  is.  Should  not  people  have  one  place  that 
they  can  go?  If  they  are  being  ripped  off,  should  there  not  be  one 
place  that  they  go  and  get  results? 

Dr.  WiLENSKY.  Well,  I  think  that  if  

Senator  Conrad.  If  there  is  a  place,  what  place  is  it? 

Dr.  WiLENSKY.  I  do  not  know  how  the  Inspector  General  orga- 
nizes his  activities,  so  you  will  have  to  speak  to  him.  That  is  a  sepa- 
rate unit  in  the  Department  that  is  not  a  part  of  HCFA.  But  I  will 
tell  you  

Senator  Conrad.  But  I  am  asking  you,  where  should  somebody 
go  who  is  being  ripped  off,  to  get  a  result,  that  they  do  not  get  shuf- 
fled all  over?  Like  a  member  of  Congress  who  writes  on  behalf  of  a 
constituent,  where  do  I  go? 

Dr.  WiLENSKY.  I  will  tell  you  the  best  I  know  how.  When  it  is 
fraud  and  abuse,  it  is  an  Inspector  General's  issue,  because  they 
take  care  of  fraud  and  abuse. 


476 


Senator  Conrad.  I  did  that.  That  was  about  worth  nothing.  So, 
now  what  do  you  say? 

Dr.  WiLENSKY.  Well,  I  guess  the  only  other  thing  I  can  tell  you  is 
the  Health  Care  Financing  Administration  deals  with  particular 
issues  with  regard  to  utilization  that  is  not  fraud.  We  turn  over 
any  indication  of  fraud  that  the  carriers  find  to  the  Inspector  Gen- 
eral. That  is  the  division  of  activities,  and  the  department  itself,  to 
the  best  of  my  knowledge,  does  not  pursue  or  prosecute  fraud  and 
abuse  cases. 

We  try  to  assess  whether  there  was  correct,  incorrect,  inappropri- 
ate or  fraudulent  utilization.  In  this  case,  it  appears  it  was  not. 
Normally,  what  the  utilization  review  group  does  is  to  look  at  med- 
ical appropriateness  and  medical  necessity.  We  have  a  long  history 
of  being  accused  of  harassing  doctors,  of  interfering  with  how  they 
want  to  practice  medicine,  and  what  the  utilization  review  

Senator  Conrad.  Well,  it  is  pretty  hard  to  be  harassing  a  doctor 
who  is  treating  a  patient  who  is  nonexistent.  That  is  not  the  prob- 
lem here.  Is  it  going  to  help  to  do  away  with  the  fraud  hotline  that 
I  understand  is  

Dr.  WiLENSKY.  There  seems  to  be  a  misunderstanding  about  what 
is  at  risk,  although  we  have  not  done  away  with  anything.  There  is 
an  Inspector  General's  fraud  hotline  that,  to  the  best  of  my  knowl- 
edge, is  not  subject  to  any  funding  issue.  We  have  in  HCFA  an  800 
number  for  beneficiaries  that  is  not  a  fraud  and  abuse  line,  it  is  a 
general  number  for  them  to  call  in  and  ask  any  questions  they 
wish.  We  sometimes  get  cases  of  fraud  and  abuse  there. 

There  is  a  problem  with  continuing  funding  for  these  lines,  al- 
though we  have  not  made  a  definitive  decision.  I  have  been  saying 
through  our  printed  materials  and  in  the  hearings  before  the 
House  and  Senate  Appropriations  Committees,  from  April  on,  that 
we  are  being  pressed  very  hard.  It  is  not  clear  that  we  have  the 
funding  to  meet  all  of  our  statutory  obligations  in  terms  of  claims 
processing  and  payment  safeguards,  and  to  also  include  our  800 
number  for  beneficiaries,  but  we  are  trying  to  do  everything  that 
we  can  to  not  have  this  cut  off. 

At  this  point,  we  cannot  assure  people  that  we  will  be  able  con- 
tinue it.  We  have  been  making  that  as  clear  as  we  know  how  for 
the  last  6  months,  but  we  have  not  yet  taken  a  definitive  action. 
Among  other  things,  we  do  not  have  a  definitive  budget. 

Senator  Conrad.  I  mean,  somebody  should  tell  the  White  House. 
They  are  the  ones  that  keep  telling  us  to  cut  you,  cut  you,  cut  you. 
Have  you  told  the  White  House? 

Dr.  WiLENSKY.  Those  papers  are  publicly  available. 

Senator  Conrad.  So,  you  have  told  the  White  House  and  they  are 
not  listening? 

Dr.  WiLENSKY.  Well,  we  have  indicated  our  concern. 

Senator  Conrad.  The  President  is  too  busy  planning  his  next 
trip.  I  will  tell  you,  this  really  is  pathetic.  I  wish  I  could  say  this  is 
the  one  experience  that  we  have  had,  but  it  is  not.  And  to  get 
people  who  are  obviously  being  ripped  off,  and  there  is  no  response 
and  there  is  no  answer,  you  know,  it  just  undermines  the  credibil- 
ity of  government. 

I  thank  the  Chair. 

Chairman  Sasser.  Thank  you,  Senator  Conrad. 
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Dr.  Wilensky,  I  think  that  my  colleague  touches  on  a  very  tender 
nerve  here,  and  that  is  there  is  widespread  anxiety  on  the  part  of 
those  who  utilize  the  medicare  system,  that  they  are  being  billed 
many  times  in  a  way  that  is  improper,  that  someone  is  profiteer- 
ing, not  so  much  at  their  expense,  but  at  the  expense  of  the  medi- 
care system. 

I  think  Senator  Conrad  or  any  of  my  colleagues  would  tell  you 
that  when  we  go  into  our  various  States  and  have  open  hearings  Or 
open  meetings  or  open  forums,  we  are  just  overwhelmed  with  com- 
plaints from  Medicare  beneficiaries  detailing  what  they  perceive  to 
be  abuses. 

Now,  if  you  apply  the  50  percent  rule  to  this  and  say  50  percent 
of  these  complaints  are  unfounded,  there  still  is  an  enormous 
amount  of  them  out  there.  I  would  like  to  know  how  we  could  help 
HCFA,  help  you,  help  the  medicare  system  in  dealing  with  these 
various  problems.  Do  you  have  any  suggestion?  Should  we  try  to 
increase  the  budget  of  HCFA? 

Dr.  Wilensky.  My  understanding — that  is  always  a  dangerous 
question  to  ask  an  administrator — is  that  Congress'  budget  is  actu- 
ally lower  than  the  one  that  was  requested  for  HCFA,  so  while  we 
had  more  than  enough  trouble  when  we  started  this  process  to  do 
everything  that  we  felt  we  had  to  do,  it  is  even  worse  than  when 
we  started.  So,  to  the  extent  you  wish  to  do  that,  yes,  it  is  very 
hard. 

As  I  have  indicated,  a  fundamental  concern  is  the  fact  that  our 
administrative  budget  is  dealt  with  totally  separately  by  different 
jurisdictions  from  the  entitlement  budget.  That  is  not  the  best  way 
to  make  tradeoffs,  particularly  on  issues  like  payment  safeguards 
or  fraud  and  abuse,  where  savings  and  administrative  costs  for  pur- 
suing them  have  no  direct  relationship  to  each  other.  I  think  that 
only  makes  things  more  difficult  than  they  might  need  to  be. 

I  have  been  trying  to  pursue  two  distinct  strategies,  and  any 
thoughts  the  committee  has  to  assist  or  change  what  I  am  doing,  I 
would  be  very  glad  to  entertain.  The  first  is  to  try  to  make  the  pro- 
gram more  understandable.  We  have  been  redoing  all  of  our  infor- 
mation. The  famous  EOMB  form,  the  Explanation  of  Medicare  Ben- 
efits, is  being  redesigned  and  will  be  issued  as  a  new  form  in  Janu- 
ary. We  have  met  with  groups  of  the  elderly  and  groups  of  physi- 
cians and  hospitals  to  get  their  input,  so  that  the  elderly  can  see 
what  it  is  we  are  being  billed  for,  and  they  can  tell  us  if  we  are 
being  billed  for  something  that  did  not  occur  and  have  a  chance  to 
understand  what  is  going  on. 

Physician  payment  reform  ought  to  make  what  the  physician 
bills  Medicare  and  the  maximum  amount  the  physician  can  bill  the 
elderly  much  clearer.  It  has  a  number  of  problems,  but  it  ought  to 
make  the  system  clearer  to  understand. 

We  have  been  working  with  physician  groups  to  try  to  under- 
stand what  we  can  do  to  lower  the  hassle  factor  and  the  burdens 
associated  with  medicare.  We  are  spending  $125  billion  on  the  pro- 
gram. If  our  hospitals  and  physicians  are  feeling  needlessly  has- 
sled, it  is  hard  to  have  a  well-run  program.  We  try  to  maintain  a 
delicate  balance  between  keeping  proper  efficiencies  and  antifrau- 
dulent  practices  in  place,  and  not  hassling  the  physicians  or  the  pa- 
tients, and  that  is  something  that  we  always  need  to  trade  off. 
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I  have  also  been  spending  a  fair  amount  of  time  this  year  Usten- 
ing  to  people  around  the  country,  particularly  in  rural  areas, 
where  I  do  not  otherwise  normally  get  to  on  my  speaking  engage- 
ments, asking  the  elderly  and  physicians  and  hospitals  and  nursing 
administrators  what  they  think  we  can  do  to  make  Medicare  func- 
tion better. 

Chairman  Sasser.  Let  me  ask  you  this:  Do  you  hear  the  same 
complaints  that  we  hear  from  our  constituents? 

Dr.  WiLENSKY.  I  hear  different  complaints.  I  hear  much  less 
about  specific  fraudulent  behavior.  We  usually  try  to  jump  on  that 
when  we  hear  about  it,  particularly  when  we  hear  that  our  carriers 
may  not  be  responding  to  complaints.  What  I  hear  much  more  

Senator  Conrad.  Could  I  just  say,  Mr.  Chairman,  I  hope  the  ex- 
ample I  gave  is  not  an  example  of  jumping  on  it. 

Dr.  WiLENSKY.  It  did  not  come  to  me.  When  it  literally  comes  to 
me,  to  my  office,  I  try  to  move  on  it  as  quickly  as  I  can. 

Senator  Conrad.  I  will  call  you  the  next  time.  All  right? 

Dr.  WiLENSKY.  Well,  a  lot  of  your  colleagues  do  turn  to  us. 

What  I  have  heard  about  much  more  is  the  hassle  and  burdens 
associated  with  medicare  from  the  physician  and  hospital  commu- 
nity and  the  lack  of  understanding  of  the  program  from  the  benefi- 
ciaries. They  do  not  know  what  their  benefits  are,  they  do  not 
know  what  they  are  entitled  to,  and  they  are  very  worried  that 
they  will  have  increasing  difficulties  getting  access  to  physicians. 
They  are  not  worried  particularly  about  getting  access  to  the  hospi- 
tals, unless  hospitals  happen  to  be  closing  in  their  areas,  and  they 
are  very  worried  about  long-term  care. 

1  am  worried,  our  program  is  worried  about  fraudulent  behavior, 
because,  as  you  know  and  we  know,  the  trust  fund  is  due  to  go 
belly-up  in  the  middle  of  the  next  decade,  and  Part  B  problems 
have  a  direct  impact  on  the  deficit.  As  you  mentioned,  this  is  the 
third  largest  program  and  growing  faster  than  either  of  the  other 
two  that  you  mentioned.  So,  this  is  serious  business. 

Chairman  Sasser.  We  have  been  joined  here  by  Senator  Lott, 
and  I  want  to  yield  to  him.  Dr.  Wilensky,  but  let  me  just  ask  you 
these  questions. 

Your  proposals  appear  to  follow  pretty  closely  our  recommenda- 
tions on  Zip  code  billing,  and  there  is  some  suggestion  that  you 
may  want  to  look  at  some  issues  of  uniform  national  reimburse- 
ment policy.  Now,  I  expect  that  you  are  going  to  hear  from  some 
suppliers  that  they  do  not  want  to  have  Zip  code  billing  before 
there  is  uniformity  in  reimbursement  and  coverage.  If  that  does 
not  happen,  we  will  still  have  medicare  beneficiaries  in  some 
States,  including  my  State  of  Tennessee,  receiving  less  than  others. 

Now,  what  do  you  think  about  this  issue?  Can  you  go  to  more 
uniform  reimbursement  rates,  without  legislation?  How  would  you 
propose  that  we  do  that? 

Dr.  WiLENSKY.  Well,  the  answer  is  we  can  make  some  inroads, 
but  we  cannot  do  as  much  as  we  would  like.  What  we  are  now 
doing  is  moving  in  the  areas  of  DME  that  are  permitted  in  1990 
OBRA  to  go  to  payment  floors  of  85  percent  and  limits  pegged  to 
the  mean.  We  would  rather  peg  limits  to  the  median,  so  they  do 
not  get  pulled  up  by  very  high  fees  in  some  areas. 
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We  would  like  to  broaden  our  authority  to  have  the  variability 
reduced  not  just  in  two  or  three  major  areas,  but  in  a  wider  area. 
We  would  like  to  use  competitive  bidding  for  oxygen.  We  think 
that  there  is  an  indication  from  the  VA  and  from  some  medicaid 
States  that  competitive  bidding  is  good.  So,  I  think  there  are  more 
things  that  we  can  do. 

We  want  to  go  to  four  carrier  sites  as  fast  as  we  can,  and  that 
means  starting  our  activities  as  soon  as  we  publish  a  final  rule  in 
the  spring.  I  think  that  is  the  single  best  way  to  reduce  abusive 
practices.  You  just  stop  carrier  shopping  right  away,  when  you 
have  four,  instead  of  33,  carriers.  We  are  going  ahead  under  the 
authority  that  we  have  in  OBRA  90,  but  we  would  like  to  have  an 
inherent  reasonableness  test  that  we  can  base  on  current  year  ex- 
perience and  broaden  its  application. 

Chairman  Sasser.  Can  you  use  that  to  get  uniform  national 
rates,  the  inherent  reasonableness  authority? 

Dr.  WiLENSKY.  We  could  attack  specific  outliers  and  we  could 
attack  the  average  or  the  median,  if  we  thought  it  was  wrong.  One 
of  the  problems  is  that  sometimes  the  variation  is  very  wide.  That 
is  frequently  a  problem.  Prices  may  be  two  or  three  standard  devi- 
ations away  from  where  they  ought  to  be.  They  are  at  least  four  or 
five  times  what  the  cost  is.  Sometimes  it  is  not  the  variation  that  is 
a  problem.  It  may  be  that  the  average  is  just  way  out  of  whack.  So, 
we  think  attacking  both  the  outliers  and  average  prices  are  neces- 
sary, because  for  some  of  the  items  it  is  the  variation  that  is  the 
problem,  and  for  some  of  them  it  is  just  the  price  itself  that  makes 
no  sense. 

Chairman  Sasser.  Well,  are  you  going  to  direct  your  four  new 
carriers  to  make  sure  they  are  following  the  same  rules  with 
regard  to  reimbursement? 

Dr.  WiLENSKY.  We  will  direct  the  carriers  to  follow  the  rules  as 
long  as  they  are  national  policy.  It  is  my  presumption  that  we  are 
not  yet  able  to  get  around  the  general  medicare  rule  that,  if  it  is 
not  a  national  medicare  policy,  carriers  can  make  individual  deci- 
sions. This  is  an  area  in  which  we  are  seeking  to  establish  many 
more  national  policies  on  major  items. 

We  will  not  be  making  national  coverage  and  policy  decisions  on 
each  and  every  item  of  durable  medical  equipment.  We  will  on  the 
top,  say  100  or  whatever,  but,  you  know,  there  are  many,  many 
items,  and  having  national  coverage  and  payment  decisions  on 
every  last  item  is  not  something  that  we  will  do.  We  will  go  after 
those  that  either  account  for  any  substantial  amount  of  spending, 
or  that  we  think  are  subject  to  abuse. 

Chairman  Sasser.  Thank  you,  Dr.  Wilensky. 

Senator  Lott. 

Senator  Lott.  Thank  you,  Mr.  Chairman. 

I  know  that  Dr.  Wilensky  has  been  here  for  almost  an  hour  and 
a  half,  and  I  will  not  detain  you.  I  just  wanted  to  come  and  hear  as 
much  as  I  could  of  her  testimony  and  the  questions,  because  I  am 
very  much  interested  in  this  area  and  concerned  about  it. 

I  just  have  really  one  question  at  this  time,  and  that  relates  to 
something  I  have  heard  you  say  since  I  arrived,  and  that  was  that 
the  administration  did  make  a  budget  request  and  you  did  not  get 
that  amount.  I  would  be  interested  in  knowing  what  the  request 
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was  and  what  you  got.  Can  you  also  cite  a  couple  of  examples  of 
areas  where  you  are  looking  into  these  things  that  might  have 
been  affected? 

Dr.  WiLENSKY.  I  will  answer  the  third  part,  and  I  will  be  glad  to 
submit  the  first  two  pieces  for  the  record. 
Senator  Lott.  Thank  you. 

Dr.  WiLENSKY.  We  have  not  made  final  decisions  on  what  we  are 
going  to  do,  since  we  figured  we  would  wait  until  we  have  a  final 
budget,  to  make  sure  we  know  where  we  are. 

We  have  been  concerned  that,  even  in  the  budget  that  was  sub- 
mitted, as  I  stated,  we  were  being  very  tightly  pressed  in  terms  of 
doing  the  major  administrative  activities  we  think  are  most  impor- 
tant, making  sure  we  are  paying  claims  within  the  statutory 
framework — in  fact,  we  have  been  typically  paying  our  claims  for 
physicians  and  hospitals  sooner  than  the  limit  that  we  are  able  to 
under  the  statute — and  making  sure  that  we  maintain  payment 
safeguards,  and  in  our  budget  we  had  payment  safeguards  at  least 
at  the  level  of  the  last  year  or  two.  That  is  always  a  real  struggle, 
because  we  feel  that  we  have  a  very  substantial  return  on  our  pay- 
ment safeguard  spending,  particularly  on  medicare  secondary 
payer,  and  frequently  get  criticized  for  not  doing  enough  of  that. 

Then  we  have  all  of  our  provider  and  beneficiary  activities,  our 
800  number,  and  our  training  with  the  providers.  This  is  a  particu- 
larly important  year,  especially  with  the  physicians,  because  of  the 
major  change  in  how  we  are  paying  physicians  and  also  in  the  new 
capital  regulation  that  was  introduced  in  October  of  1991,  which 
changes  how  we  deal  with  hospitals. 

We  have  already  been  in  the  process  of  paring  back  about  $100 
million  from  our  contractor  administrative  budget.  Frankly,  we 
have  not  figured  out  yet  how  we  are  going  to  scrape  out  the  rest  of 
the  money. 

[The  following  was  subsequently  submitted  for  the  record  by  Dr. 
Wilensky:] 

HEALTH  CARE  FINANCING  ADMINISTRATION  MEDICARE  CONTRACTORS 


[Amounts  in  dollars] 


Fiscal  years— 

1990 
appropria- 
tions 

1991 
current 
estimate 

1992 
President's 
budget 

1992 
appropria- 
tions 

Operating  level  

Contingency  

  1,355 

  99 

1,494 
58 

1,457 
100 

1,457 
257 

Total  contractors  

  1,454 

1,522 

1,557 

1,714 

Senator  Lott.  You  know,  it  is  obvious  that  if  you  do  not  have  the 
funds  to  do  these  things,  that  makes  your  job  even  tougher.  You 
know,  we  are  tightening  up  on  everybody  else,  and  maybe  we  ought 
to  expect  you  to  do  more  with  less,  also. 

I  know  you  have  a  tough  job,  you  have  a  very  important  job  that 
we  are  all  interested  in,  but  I  must  say  that  when  I  have  members 
of  the  medical  profession  and  hospitals  and  home  health  care  and 
nursing  home  operation  representatives  come  to  Washington,  they 
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do  not  say  very  kind  things  about  your  administration,  and,  there- 
fore, it  kind  of  falls  over  on  you,  too.  But  your  predecessors  also 
had  similar  remarks  made  about  them. 

I  do  not  want  us  to  spend  one  dollar  we  do  not  need  to,  but  I  am 
also  worried  about  how  far  can  we  squeeze  down  on  hospitals,  for 
instance,  without  affecting  the  health  care  delivery  to  the  patients. 
They  are  the  ones  that  eventually  pay  the  price,  if  we  keep  squeez- 
ing down  and  squeezing  down  more  and  more  and  more.  I  also 
have  to  be  very  much  concerned  about  the  amount  of  paperwork 
and  the  omnipresence  of  it.  I  felt  in  the  early  1980's  we  started  cut- 
ting back  on  the  regulatory  and  paperwork  burdens  we  had  on  the 
hospitals,  but  now  I  think  it  is  going  back  the  other  way. 

Now,  this  may  not  exactly  relate  to  what  the  hearing  has  been 
on,  but  I  wanted  to  take  this  opportunity  to  make  these  comments 
and  get  your  response. 

Dr.  WiLENSKY.  I  think  there  are  some  things  we  can  do  to  not 
only  make  our  activities  more  efficient — and  I  certainly  agree  that 
everybody  is  getting  squeezed  and  we  understand  we  are  going  to 
get  squeezed,  too — but  also  to  make  it  easier  or  less  burdensome  for 
the  people  who  have  to  deal  with  us,  and  one  of  those  things  has  to 
do  with  our  interest  in  increasing  the  use  of  electronic  claims. 

HCFA  already  uses  electronic  claims  much  more  than  most  of 
the  private  carriers.  Our  hospitals  are  up  around  85  percent  of  bill- 
ing, and  the  physician  Part  B  is  around  45  percent. 

One  of  the  reasons  that  we  would  like  to  do  more  electronic  bill- 
ing is,  of  course,  it  is  cheaper  for  us  to  process,  but,  second,  it  forces 
more  information  in  more  acceptable  format,  and  there  is  much 
less  back  and  forth  between  the  physicians  and  the  carrier. 
Through  electronic  claims,  providers  get  paid  faster,  there  seems  to 
be  less  error,  there  is  a  higher  acceptance  rate,  and  we  think  this  is 
a  way  to  reduce  the  burdens  that  are  associated  with  claims  proc- 
essing. 

I  have  a  meeting  scheduled  with  the  leaders  of  the  American 
Hospital  Association  and  the  Federation  of  American  Health  Sys- 
tems, the  for-profits  and  the  whole  hospital  community,  to  ask 
their  help  in  revising  the  cost  report  that  medicare  uses.  One  of  the 
advantages  of  the  prospective  payment  system  was  supposed  to  be 
that  there  would  be  much  less  reporting  required.  I  gather  that  has 
not  happened. 

We  tried  in  1987  or  1988  to  revise  the  cost  report  and  it  got 
blown  up  by  the  industry.  I  have  met  now  with  the  new  head  of 
AHA  and  the  Federation  and  said  we  would  very  much  like  you  to 
take  our  cost  report  and  give  us  suggestions  about  how  to  down-size 
it,  how  to  make  it  simpler  and  easier,  and  we  will  see  whether  we 
can  do  that. 

I  think  physician  payment  reform  will  make  for  much  greater 
uniformity  in  payment  schedules  by  Medicare  for  different  proce- 
dures and  across  different  geographic  areas,  and  I  think  that  will 
help  physicians.  We  have  a  committee  that  has  been  meeting  with 
niy  senior  medical  advisor  to  give  us  direct  input  through  physi- 
cians, practicing  physicians,  about  how  to  make  medicare  less  bur- 
densome for  the  physician  community. 

We  do  get  caught  in  this  tradeoff  between  wanting  to  make  the 
processes  easier  and  smoother  for  the  hospitals,  the  physicians,  and 
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the  patients  and  being  ever  vigilant  about  fraudulent  activity.  Per- 
sonally, it  is  one  of  the  reasons  I  like  coordinated  case  strategies  to 
much.  We  have  much  less  paperwork  involved  with  hospitals  and 
physicians  under  them.  We  have  much  greater  accountability,  be- 
cause we  are  dealing  with  the  single  unit,  rather  than  7,000  hospi- 
tals and  500,000  physicians.  There  are  only  so  many  plans  or 
groups  in  the  country,  but  that  is  not  the  majority  of  medicare 
business,  so  we  have  got  to  manage  as  well  as  we  can. 

I  leave  the  open  invitation,  when  I  go  speaking  around  the  coun- 
try, and  I  will  leave  it  with  you  two  gentlemen  and  your  staffs  as 
well,  if  you  have  specific  ideas  about  how  we  can  make  medicare 
run  better,  send  them  on  and  we  will  look. 

Chairman  Sasser.  You  had  better  be  careful  with  that.  Dr.  Wi- 
lensky. 

Senator  Lott.  Thank  you.  Dr.  Wilensky. 
Thank  you,  Mr.  Chairman. 

Dr.  Wilensky.  I  have  gotten  far  fewer.  In  the  last  year,  I  made 
about  80  speeches  and  I  almost  always  make  that  statement.  I  am 
very  disappointed  at  how  few  people  take  me  up  on  it. 

Chairman  Sasser.  You  may  get  a  few  suggestions  from  these 
quarters  here. 

Dr.  Wilensky,  I  thank  you  very  much  for  appearing  here  this 
morning  and  giving  us  the  benefit  of  your  views. 
Thank  you.  Dr.  Wilensky. 

Our  next  witness  this  morning  will  be  Mr.  Everett  Bryant,  the 
senior  vice  president  of  government  business  for  Pennsylvania  Blue 
Shield. 

Mr.  Bryant,  we  want  to  welcome  you  before  the  committee  this 
morning.  We  very  much  appreciate  your  appearing  here  this  morn- 
ing and  giving  us  the  benefit  of  your  views  and  experience.  If  you 
have  a  prepared  statement  that  you  would  like  to  testify  from  or 
any  statement  you  would  like  to  make,  please  feel  free  to  do  so. 

STATEMENT  OF  EVERETT  F.  BRYANT,  SENIOR  VICE  PRESIDENT 
FOR  GOVERNMENT  BUSINESS,  PENNSYLVANIA  BLUE  SHIELD 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

I  presented  a  prepared  statement  for  the  record,  but  I  would  like 
to  make  a  few  opening  remarks. 

I  appreciate  the  opportunity  to  be  here,  to  explain  from  the  carri- 
er point  of  view  the  problems  of  managing  the  DME  benefit.  As 
you  know,  we  have  worked  with  your  staff  on  this  problem  for 
some  time,  and  I  thank  you  for  the  opportunity  to  be  here  in 
person. 

Pennsylvania  Blue  Shield  serves  as  the  carrier  in  four  jurisdic- 
tions, Pennsylvania,  New  Jersey,  Delaware  and  the  District  of  Co- 
lumbia. We  processed  over  57  million  claims  in  1991,  and  3.8  per- 
cent of  them  were  for  DME.  We  serve  107,000  providers,  and  10,100 
of  them  are  DME  suppliers.  The  volume  of  claims  has  increased  33 
percent  since  1989. 

Chairman  Sasser.  Is  this  DME,  or  all  claims? 

Mr.  Bryant.  That  is  for  all  claims,  23  percent  of  the  increase  was 
for  DME.  The  number  of  providers  has  increased  about  13  percent 
for  all  providers  including  DME  suppliers.  The  complexity  of  the 
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benefit  and  the  growth  in  the  number  of  suppHers  and  the  number 
of  claims  has  magnified  the  problems  that  we  have  identified  in 
managing  the  DME  benefit. 

It  is  interesting  to  note  that,  while  the  number  of  providers  and 
the  volumes  of  claims  and  the  amount  of  abuse  has  increased,  the 
administrative  funds  devoted  to  oversight  has  steadily  decreased. 
The  constant  pressure  to  reduce  administrative  cost  has  resulted  in 
incremental  down-sizing  of  functions  which  deal  with  abuse,  mis- 
utilization  and  over-utilization  of  all  medicare  Part  B  benefits. 

Less  oversight,  along  with  cumbersome,  time-consuming  and 
often  inflexible  administrative  processes  for  dealing  with  the  reim- 
bursement problems  and  utilization  problems  which  you  have  iden- 
tified has  been  a  special  challenge  for  carriers.  Obviously,  the 
wound  care  kit  is  the  example  of  this  challenge  that  you  have  used. 

We  have  followed  the  work  of  this  committee  in  its  investigation 
of  the  DME  problems,  and  the  proposal  that  you  have  offered  for 
dealing  with  them,  and  we  support  them.  We  think  they  will  go  a 
long  way  in  solving  the  problems  that  we  face. 

I  would  be  glad  to  answer  your  questions. 

Chairman  Sasser.  Thank  you  very  much,  Mr.  Bryant. 

[The  prepared  statement  of  Mr.  Bryant  follows:] 


484 
TESTIMONY 
OF 

PENNSYLVANIA  BLUE  SHIELD 
COMMITTEE  ON  THE  BUDGET 
UNITED  STATES  SENATE 
NOVEMBER  21,  1991 


EVERETT  F.  BRYANT 
SENIOR  VICE  PRESIDENT 
GOVERNMENT  BUSINESS 


485 


Mr.  Chairman  and  members  of  the  Committee ^  my 
name  is  Everett  Bryant,  Senior  Vice  President  for 
Government  Business,  Pennsylvania  Blue  Shield.    I  am 
here  today  to  discuss  carrier  managanent  of  the 
Medicare  durable  medical  equipment  benefit. 

Pennsylvania  Blue  Shield  serves  as  the  Mediccire 
Part  B  carrier  under  contract  with  the  Health  Care 
Financing  Administration  (HCFA)  for  Pennsylvania,  New 
Jersey  and  Delaware  as  well  as  the  District  of  Columbia 
Metropolitan  Area.    During  fiscal  year  1991, 
Pennsylveinia  Blue  Shield  processed  over  57.4  million 
claims.    We  are  responsible  for  the  prompt  and  accurate 
processing  of  all  claims;  responding  to  calls  and 
letters  from  beneficiaries,  physicians,  and  other  Part 
B  providers;  and  protecting  the  fiscal  integrity  of  the 
Part  B  trust  fund.    Fiscal  integrity  is  ensured  through 
review  of  claims  for  medical  necessity;  application  of 
secondary  payer  guidelines;  and  performing  prepayment 
and  postpayment  oversight  activities. 
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Durable  medical  equipment  has  been  a  covered  Part 
B  benefit  since  1966.    The  number  of  DME  suppliers  and 
the  number  of  claims  has  grown  at  a  steady  rate  over 
the  past  10  years.    Medicare  payments  for  these  items 
have  increased  at  a  corresponding  rate.    This  growth  in 
workload  has  presented  significant  administrative 
challenges  to  Part  B  carriers.    DME  claims  generally 
are  difficult  to  adjudicate  and  usually  require  staff 
intervention  before  a  final  decision  Ccm  be  made.  A 
dedicated  DME  processing  unit  was  created  at 
Pennsylvania  Blue  Shield  in  response  to  the 
complexity  and  growth  of  the  WE  workload.    Our  unit  is 
staffed  by  one  hundred  and  thirty- five  individuals  who 
process  all  DME  claims  through  prepayment  f inalization. 

The  claims  payment  process  involves  claims  entry 
and  examination  to  ensure  that  all  initial 
requirements,  including  Certificate  of  Medical 
Necessity  (CMN)  information  are  met;  processing  of  all 
claim  edits;  research  of  missing/ incomplete  provider 
and  beneficiary  data;  and  application  of  medical 
necessity.  Medicare  secondary  payor  and  suspect 
provider  guidelines.  Personnel  within  the  unit  are 
specially  trained  and  utilize  a  ccanprehensive  set  of 
guidelines  to  ensure  that  only  medically  necessary  and 
appropriate  items  are  reimbursed. 
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We  believe  that  the  vast  majority  of  DME  siippliers 
are  reputable  business  people  who  provide  needed 
supplies  and  equipment  to  the  elderly.    We  have, 
however,  encountered  situations  related  to  the  billing 
practices  and  marketing  techniques  of  a  select  few  that 
have  required  special  attention  and  scrutiny. 

DME  suppliers  who  abuse  the  benefit  are  known  to 
us  and  cire  s\ibject  to  this  special  scrutiny. 
Specifically,  we  have  referred  54  probl^  suppliers  who 
were  identified  by  o\ir  Medicare  Utilization  Review 
department  to  the  Office  of  Inspector  General  during 
the  past  two  years.    In  addition,  we  currently  subject 
21  suppliers  in  Pennsylvania  and  Delaware  to  intense 
prepayment  scrutiny  by  suspending  payment  on  50  percent 
of  their  submitted  claims  until  subsequent,  information 
is  received  from  both  the  physician  and  beneficiary 
which  verifies  the  information  submitted  with  the 
claim.    We  have  found  that  initially,  approximately  30% 
of  the  denials  under  the  prepayment  project  involve 
situations  wherein  the  doctor  did  not  prescribe  the 
equipment.    Often,  it  is  alleged  upon  discussion  with 
the  physician  that  the  supplier  altered  or  added 
equipment  to  the  Certificate  of  Medical  Necessity 
(CMN),  or  that  the  physician  signed  the  CMN  only 
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to  protect  the  physician/patient  relationship  in 
situations  where  the  supplier  has  convinced  the  patient 
that  he  medically  needs  the  equipment  or  becatise  the 
supplier  "harrasses"  the  physician  into  signing  the 
CMN.    These  suppliers  were  identified  through  the 
efforts  of  the  HCFA's  Philadelphia  Regional  Office  and 
Pennsylvania  Blue  Shield  after  a  review  of  patterns  of 
complaints,  review  of  billing  history  and  advertising 
techniques,  among  other  things.    This  project  was 
initiated  on  October  23,  1990.    Through  September, 
1991,  16,564  claims  frcsn  the  21  suppliers  have  been 
subjected  to  intensified  development,  resulting  in 
denials  or  reductions  in  excess  of  $945,000. 

The  programs  I  have  just  described  represent  a 
"focused"  review  approach  to  the  problem  of  DKE  abuse. 
Those  suppliers  abusing  the  program  are  identified  and 
screened  on  a  prepayment  and  postpa3^roent  basis  as 
necessary. 
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Let  me  also  described  to  you  the  other  programs 
that  Pennsylvania  Blue  Shield  has  i mplemented  Or  is 
planning  to  iroplement  to  enhance  our  DME  oversight 
activities : 

Medical  Equipmeixt  Preappioval  Program  (MEPP): 

This  pilot  program  was  instituted  March  18, 
1991  for  some  types  of  medical  equipment, 
often  prescribed  for  Medicare  beneficiaries 
such  as  Transcutaneous  Electric  Nerve 
Stimulator  (TENS),  seat,  lift  chairs,  and 
power  operated  vehicles.      This  is  a 
legislative  project  (beised  upon  an  OBRA  1990 
provision)  which  involves  medical  equipment, 
dealers  located  in  the  state  of  Delaware  and 
the  five  county  Philadelphia  area. 
Preapproval  must  be  obtained  through 
physician  contact  by  one  of  our  trained  nurse 
analysts.    The  MEPP  program  returns  the 
roanag^nent  of  beneficiaries*  medical 
needs  to  the  physiciem  versxis  the 
supplier.    It  also  eliminates  the  need  for  a 
CMN,  thus  reducing  the  potential  for  altered 
information. 
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This  project  was  terminated  on  Septeoiber  30, 
1991  due  to  reductions  in  the  FY  1992  budget. 
It  is  being  evaluated  to  determine  its  future 
carrier  wide  application. 

Supplier  Application  Proceduzes:    In  an 

effort  to  curtail  abusive  or  fraudulent 
billing  practices  on  an  immediate  basis,  an 
extensive  supplier  application  process 
has  been  established.    Upon  completion  of  the 
questionnaire  by  the  supplier,  it  is  reviewed 
by  Pennsylvania  Blue  Shield  personnel.  The 
supplier  questionnaire  is  reviewed  for 
duplicate  request (s),  ownership,  tax 
identification,  and  business  practices  (i.e., 
association  with  current  or  former  abusive 
suppliers ) .    A  six-month  prepayment  screen 
is  established  for  all  new  suppliers 
suspected  of  abuse  to  ensure  that  cibusive 
billing  practices  can  be  curtailed 
immediately.    At  the  present  time,  there  is 
no  srtatutory  regulation  that  prohibits  a 
Mediceire  Part  B  carrier  from  issuing  a 
provider  number.    This  procedure  was 
developed  in  response  to  this  deficiency. 
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Monthly  USE  Monitoring  Report:    A  monthly 
report  is  being  developed  which  will  be 
programmed  to  identify  those  DME  providers 
potentially  billing  f  raudiilent  or  suspect 
claims.    Criteria  are  being  developed  so 
the  system  can  identify  conditions  of 
possible  abuse.    Data  from  this  report  will 
be  utilized  to  establish  prepayment  screens. 
This  monthly  approach  (prepayment)  will 
substantially  supplement  current  postpayment 
activities  that  occur  on  a  bi-annual  and 
annual  basis.    Case  information  will  be 
packaged  emd  forwarded  to  Medicare 
Utilization  Review  for  further  investigation. 

Process  for  Establishing  IXIB  Fees:  DME 

procedure  codes  have  been  paid  according  to  a 
fee  schedule  since  1989.    The  basis  for  the 
fee  schedule  is  actual  charge  data  for  claims 
submitted  during  the  data  base  period  of 
January  1,  1986  through  June  30,  1987.  The 
fees  for  subsequent  years  eire  obtained  by 
multiplying  the  base  period  charges  by  a 
Consumer  Price  Index  update  factor  supplied 
by  HCFA. 
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The  only  roechanisin  available  to  carriers  to 
change  the  fee  for  an  item  on  the  fee 
schedule  is  through  a  process  known  as 
inherent  reasonableness.    This  involves  the 
use  of  various  price  sources^  such  as 
catalogues  emd  other  third  party  payors,  to 
establish  a  fee  that  is  more  representative 
of  the  current  market  price.    OBRA  1987 
prohibited  carriers  from  using  inherent 
reasonableness  to  establish  DME  payment  levels 
until  January  1,  1991.  This  s\ibstantively 
reduced  our  ability  to  adjust  fees 
considered  out  of  line.    Since  January  1991, 
we  have  used  the  inherent  reasonableness 
process  on  several  occasions  to  adjust  LMZ 
fees  to  more  appropriate  amounts. 

Prepayment  Review  Screens  for  Suppliea: 

Pennsylvania  Blue  Shield  is  developing 
parameters  for  those  supplies  that  have 
been  identified  as  frequently  billed 
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services.    Following  extensive  analysis 
through  a  program  that  includes  consultant 
review/ input,  Pennsylvania  Blue  Shield  will 
be  p\iblishing  a  30  day  notification  to  the 
supplier  community  of  the  change  to  the 
medical  necessity  criteria.    This  process 
will  be  siibject  to  revision  and,  potentially, 
to  a  more  focused  review  approach. 

Conclusion 

DME  abuse  is  a  national  problem.    The  solutions 
included  in  Senator  Sasser*s  Bill,  s.1736,  will  be  of 
enormoTis  assistance  to  carriers  who  manage  the 
benefit.    These  new  statutory  tools  will  provide  the 
necessary  legal  basis  for  not  only  purs\iing  those 
suppliers  who  abuse  the  benefit,  but  also  give 
carriers  the  means  to  prevent  the  payment  of 
erroneous  claims  and  safeguard  the  Medicare  Trust  Fund. 

The  programs  which  I  discussed  represent 
significant  effort  on  the  part  of  Pennsylvania  Blue 
Shield  to  curb  DNE  fraud  and  abuse.    The  fact  that 
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abusive  situations  exist  indicate  the  need  for 
oversight  activities.    Unfortunately^  the  lack-of 
predictable  administrative  funds  severely  curtails 
carrier  ability  to  expand  extended  review  of  medically 
unnecessary  services,  DME  or  otherwise.  Current 
contractor  budgets  (limiting  the  scope  of  for 
medical  review)  serve  as  a  disincentive  to  carriers 
who  would  like  to  more  aggressively  pursue  such 
activities,  but  cannot  due  to  budgetary  constraints. 

We  believe  that  it  is  essential  to  reform  the 
budget  process  to  rsnove  the  disincentives  Congress 
faces  when  it  comes  to  adeqxiately  funding  the  proper 
administration  of  the  Medicare  Program.    The  General 
Accounting  Office  has  urged  that  the  enforcement 
activities  of  Medicare  contractors  be  increased  to 
prevent  program  abuse  £Lnd  unnecessary  spending.  We 
strongly  agree  and  we  stand  re£idy  to  work  with  you  on 
improving  Medicare's  payment  safeguard  program  and 
service  to  beneficiaries. 
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Chairman  Sasser.  You  have  heard  our  discussion  here  of  the 
wound  care  kit  item.  As  I  have  stated,  I  think  this  is  a  classic  ex- 
ample of  what  is  wrong  with  the  system  at  the  present  time  and 
why  it  needs  reform,  and  I  expect  you  would  agree  with  that. 

We  have  had  testimony  from  an  industry  insider,  for  example, 
who  said  that  his  former  company  was  profiting  in  excess  of  $1  mil- 
lion a  month  in  wound  care  kits  alone.  For  the  uninitiated,  a 
wound  care  kit  really  does  not  consist  of  much.  As  you  know,  it  is 
two  or  three  pieces  of  gauze  and  some  tweezers  and  a  little  tape 
and  a  rubber  glove  and  a  few  other  items.  There  is  not  much  to  it. 

But  you  have  shared  with  us  your  billing  history  for  this  particu- 
lar item,  and  we  have  noted  that  it  went  from  roughly  $880,000  in 
1988  to  $89  million  just  during  the  first  part  of  this  year.  Now,  that 
is  the  claims  that  were  submitted.  Of  that  $88  million,  I  think  $44 
million  of  those  claims  were  paid.  But  just  the  submission  of  those 
claims,  that  is  an  increase  of  10,000  percent.  How  could  such  an  in- 
crease go  unnoticed,  or  did  it  go  unnoticed? 

Mr.  Bryant.  Let  me  give  you  an  overview  of  what  happened  with 
regard  to  the  wound  care  kit,  from  my  point  of  view.  The  labeling 
for  wound  care  kits  is  imprecise.  There  is  no  standard  definition  of 
what  a  wound  care  kit  contains.  One  can  buy  a  kit  that  has  items 
that  can  be  purchased  separately  for  $2  or  $3,  or  one  can  buy  a  kit 
that  has  much  more  sophisticated  items  that  sells  for  $25.  So,  the 
A4555  code,  that  was  used  to  designate  wound  care  kits  covered  a 
wide  spectrum  of  supplies. 

We  became  aware  that  there  was  some  confusion  among  suppli- 
ers about  how  to  bill  for  wound  care  kits  and  the  coverage  for 
wound  care  kits  under  Part  B.  In  April  1990,  we  sent  a  notice  to  all 
of  our  suppliers  about  the  information  that  was  required  for  the 
wound  care  kit  to  be  covered  and  how  the  kits  were  to  be  billed. 
For  the  most  part,  the  claims  submitted  had  the  proper  definition, 
the  proper  documentation  as  to  what  was  needed  and  generally 
met  the  guidelines  that  were  established  for  coverage  of  these  kits. 

We  looked  at  the  situation  through  most  of  1990,  and  there  were 
audits  of  individual  suppliers,  and  we  had  individual  suppliers  on 
intensified  review,  to  insure  that  all  of  the  requirements  were  met. 
We  also  checked  the  process  for  establishing  the  fee. 

To  our  surprise,  we  discovered  that  the  payment  level  was  incor- 
rect and  we  immediately  started  the  process  to  correct  it.  We  re- 
ceived advice  on  what  remedial  actions  to  take,  and  the  action  we 
took  was  to  adjust  the  fee  to  $8.  We  have  been  sued  in  Federal 
court  by  suppliers,  who  allege  that  we  do  not  have  the  authority  to 
do  that,  that  the  rules  and  the  regulations  governing  the  establish- 
ment of  fees  require  us  to  follow  the  inherent  reasonableness  proc- 
ess, and  this  legal  issue  has  not  been  resolved  as  yet. 

We  are  continuing  to  pay  $8  for  what  we  believe  to  be  a  standard 
kit,  which  we  have  defined,  but  the  industry,  those  who  are  in- 
volved in  this  business  are  still  challenging  that  decision  in  Federal 
court.  So,  it  was  not  an  issue  that  we  did  not  try  to  manage  the 
utilization  of  the  benefit,  nor  that  we  were  not  dealing  with  indi- 
vidual suppliers. 

But  the  overall  coverage  guideline,  basically,  when  the  claims 
were  submitted,  were  met.  The  error  was  in  the  way  the  fee  was 
established.  We  incorrectly  established  the  fee. 
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Chairman  Sasser.  Do  you  have  any  warning  device  that  would 
alert  you,  when  you  have  made  an  error  of  that  magnitude?  Do  you 
have  a  warning  device  or  does  HCFA  have  one,  to  your  knowledge? 

Mr.  Bryant.  The  process  for  establishing  the  fees  are  looked  at 
yearly,  and  there  are  token  and  extreme  parameters  that  are  ap- 
plied in  the  establishment  of  the  fee.  In  this  particular  case,  as  a 
part  of  that  process,  this  fee  was  not  reviewed. 

The  problem,  in  my  view,  is  that  the  aggregate  analysis  of 
payout  by  code  should  have  indicated,  that  this  code  was  being 
abused.  There  are  ways  to  identify  these  kinds  of  situations,  and  it 
was  not  done  in  this  case. 

Chairman  Sasser.  Now,  it  seems  to  me  that  an  increase  of  the 
magnitude  that  we  have  seen  here  in  this  particular  item,  wound 
care  kits,  could  not  be  entirely  generated  by  legitimate  market  in- 
crease in  the  demand  for  wound  care  kits.  I  mean,  there  had  to  be 
some  gaming  going  on — or  an  absolute  total  explosion  in  the 
demand  for  wound  care  kits. 

Mr.  Bryant,  if  we  had  the  benefit  of  20/20  hindsight  here,  would 
you  not  agree  that  a  great  majority  of  these  claims  were  likely 
bogus  for  wound  care  kits? 

Mr.  Bryant.  We  have  identified  a  significant  number  of  suppli- 
ers and  we  have  cases  under  development  now  where  there  is  the 
appearance  that  the  claims  were  submitted  with  incorrect  indica- 
tions of  diagnosis  and  need,  and  those  cases  are  currently  under  de- 
velopment and  investigation  by  us. 

Chairman  Sasser.  Well,  can  you  recover  any  of  the  money  that 
has  been  paid  for  these  wound  care  kits? 

Mr.  Bryant.  We  are  seeking  overpayments,  as  we  speak,  from  a 
number  of  these  suppliers. 

Chairman  Sasser.  Now,  I  think  there  ought  to  be  some  very  in- 
tensive investigation  go  on  looking  behind  some  of  these  claims.  It 
may  very  well  be  that  some  of  these  folks  who  submitted  these 
claims  should  be  made  an  example  of.  Looking  back  on  it,  what 
could  you  have  done  differently  to  avoid  this  situation? 

Mr.  Bryant.  I  think,  first  of  all,  the  

Chairman  Sasser.  What  can  be  done  to  eliminate  the  possibility 
of  it  happening  again  in  the  future? 

Mr.  Bryant.  Well,  I  believe  your  proposals  will  go  a  long  way. 
Many  of  the  things  that  have  been  proposed  such  as  standard  na- 
tional policy,  more  definitive  code  definitions  of  supplies,  and  also 
uniform  payment  levels  will  be  of  great  assistance.  The  problem  is 
that  if  you  proceed  with  trying  to  establish  uniform  payment  levels 
and  you  use  the  current  methodology,  there  will  still  be  codes 
which  are  a  problem.  Unless  there  is  some  reform  of  the  inherent 
reasonableness  process,  this  problem  will  reoccur. 

In  dealing  with  the  current  system  for  adjusting  prices  for  DME, 
it  takes  8  to  9  months,  if  you  are  lucky,  in  following  the  current 
process,  before  you  can  change  a  fee.  There  needs  to  be  a  more 
flexible  way  in  adjusting  fees  that  are  determined  to  be  out  of  line. 

So,  in  hindsight,  I  think  if  we  had  a  more  flexible  way  of  dealing 
with  price  outliers  and  there  had  been  a  standard  definition  of  the 
kit,  this  problem  could  have  been  avoided. 

Chairman  Sasser.  You  know,  our  staff  reviewed  a  number  of  cer- 
tificates of  medical  necessity  for  wound  care  kits  that  were  billed  to 
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Pennsylvania  Blue  Shield,  and  found  that  some  doctors  certify  the 
need  for  wound  care  kits  for  periods  of  up  to  10  years.  Now,  you 
and  I  both  know  that  is  not  reasonable.  How  long  does  it  take  a 
wound  to  heal?  If  a  person  had  wounds  for  a  decade,  they  are  most 
likely  to  expire  from  them.  Clearly,  something  needs  to  be  done 
about  that  kind  of  situation. 

You  indicate  that  you  are  seeking  wound  care  kit  overpayments. 
Can  you  give  us  an  estimate  of  how  much  that  might  be?  Your  tes- 
timony indicates  that  around  $945,000  is  being  sought  now.  Consid- 
ering the  magnitude  of  the  payments,  up  to  $44  million  this  year 
alone,  that  does  not  seem  like  much. 

Mr.  Bryant.  I  think  $945,000  was  referring  to  another  project, 
Senator.  It  was  not  referring  to  wound  care  kits. 

Chairman  Sasser.  I  see. 

Mr.  Bryant.  The  wound  care  kit  issue  is  one  that  is  still  under 
development,  and  I  do  not  have  a  total  number,  but  I  will  provide 
that  to  you  later  when  I  can  aggregate  the  number.  The  $945,000 
was  a  special  project  that  we  had  implemented  to  review  suppliers 
that  had  been  identified  as  over-utilizers,  and  we  had  subjected 
those  claims  to  what  we  have  termed  intensified  manual  review. 
That  is  an  extensive  process  to  do,  but  I  think  the  evidence  of  that 
project  would  indicate  that  it  is  worthwhile,  in  terms  of  the  pay- 
back. 

Chairman  Sasser.  Now,  you  are  one  of  the  country's  largest  med- 
ical equipment  carriers  and  your  organization  has  been  active  in 
promoting  reforms  in  the  reimbursement  system,  no  question  about 
that.  Some  of  your  suggestions  for  change  are  similar  to  the  provi- 
sions in  the  bill  which  I  have  introduced. 

Where  do  you  see  the  major  problems,  and  what  in  your  view  are 
the  major  items  and  areas  that  are  subject  to  abuse? 

Mr.  Bryant.  I  believe  that  the  major  problems  associated  with 
abuse  in  the  DME  benefit  has  been  identified  by  the  committee. 
The  remedies  are  a  part  of  the  bill.  Standard  policy,  uniform  reim- 
bursement levels,  changes  in  the  way  carrier  jurisdiction  for  the 
service  is  defined,  and,  most  significantly,  I  must  say,  that  there 
has  to  be  a  consistent  and  predictable  level  of  support  for  oversight 
into  funding  of  activities  of  contractors.  The  emphasis  is  on  making 
certain  that  the  claims  are  paid  according  to  the  timeliness  stand- 
ards, payment  cycles  established  by  the  Congress,  and  also  serving 
the  public,  answering  the  telephones  and  writing  the  letters,  and 
very  little  is  used  to  have  a  consistent,  predictable  oversight  of  the 
benefits. 

So,  even  if  you  establish  four  carriers  and  you  establish  a  uni- 
form payment  level  and  uniform  coverage,  and  there  is  not  a  pre- 
dictable amount  of  administrative  funds  provided  for  oversight,  the 
problems  will  continue. 

Chairman  Sasser.  Well,  for  the  record,  Mr.  Bryant,  I  think  we 
ought  to  state  here  that  this  Budget  Committee  has  proposed  in- 
creased funding  for  medicare  contractors  for  the  last  several 
budget  cycles,  but  the  amounts  have  been  reduced  by  the  Appro- 
priations Committee. 

Of  the  funding  that  you  get  on  a  percentage  basis,  how  much  of 
it  now  is  allocated  towards  oversight?  Do  you  have  any  idea? 
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Mr.  Bryant.  It  would  be  a  guess,  I  would  say  less  than  10  per- 
cent. 

Chairman  Sasser.  What  should  it  be  increased  to,  in  your  judg- 
ment? 

Mr.  Bryant.  That  would  be  hard  to  say.  I  would  hate  to  give  an 
off-the-cuff  response  to  that.  I  will  be  glad  to  provide  that  recom- 
mendation to  you. 

Chairman  Sasser.  If  you  would,  I  think  that  would  be  very  help- 
ful. 

Mr.  Bryant.  I  would  also  point  out  to  the  committee,  and  this  is 
my  own  situation,  which  might  be  illustrative,  the  amount  of 
money  available  for  Pennsylvania  Blue  Shield  for  1992  for  safe- 
guards has  been  substantially  reduced.  In  the  MSP  area  that  Dr. 
Wilensky  mentioned  earlier,  the  amount  dedicated  to  this  kind  of 
oversight  activity  has  been  reduced  by  40  percent. 

In  the  area  of  medical  review  utilization  review,  the  number  of 
claims  that  we  are  to  review  has  been  reduced  from  28  percent  2 
years  ago  to  12  percent  for  1992.  I  think  that  is  an  illustration  of 
the  impact  that  the  lack  of  consistent  and  predictable  safeguard 
funding  has  on  the  management  of  the  program  at  the  carrier 
level. 

Chairman  Sasser.  Let  me  ask  you  this:  Are  there  any  specific 
proposals  in  my  bill  or  even  the  Administration's  package,  for  that 
matter,  that  you  feel  are  particularly  good  solutions,  or  measures 
that  are  poor  and  should  not  be  included? 

Mr.  Bryant.  There  is  one  in  each  of  those  categories.  First  of  all, 
as  a  group,  those  which  give  the  carriers  flexibility  to  take  action 
when  problems  are  identified  are  extremely  significant.  We  cannot 
suspend  payments  to  problem  providers  now.  We  cannot  take  any 
action  to  identify  an  item  of  DME  that  is  being  abused,  to  identify 
a  supplier  that  is  being  abused  and  subject  them  to  prior  approval. 

The  authority  we  have  to  deal  with  problems  is  extremely  limit- 
ed, and  those  proposals  which  give  us  that  latitude  are  extremely 
worthwhile  and  the  most  important  of  the  proposals  that  I  have 
seen. 

The  one  that  I  think  may  cost  the  most  and  bear  the  least  result 
is  that  which  would  recertify  or  requalify  suppliers  every  2  years.  I 
believe  that  the  standards  approach  that  you  have  recommended  is 
absolutely  essential.  However,  I  am  not  sure  that  a  2-year  recertifi- 
cation  process  and  the  attendant  paperwork  would  not  become  a 
nightmare  for  both  the  industry  and  the  carrier. 

So,  while  we  would  support  the  identification  of  the  standards 
that  suppliers  would  have  to  meet,  I  am  not  sure  going  through 
that  process  every  2  years  would  pay  the  dividends  and  would  be 
worth  the  effort. 

Chairman  Sasser.  Is  there  something  that  we  have  not  addressed 
in  the  legislation  that  ought  to  be  addressed? 

Mr.  Bryant.  I  do  not  believe  that  the  legislation  addresses  suffi- 
ciently the  reform  of  the  IR  process  that  I  think  is  needed. 

Chairman  Sasser.  What  process? 

Mr.  Bryant.  The  inherent  reasonableness  process  that  would 
permit  us  the  latitude  and  flexibility  to  adjust  fees  for  outliers. 

Chairman  Sasser.  Well,  what  about  the  question  of  uniform  na- 
tional reimbursement? 
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Mr.  Bryant.  I  believe  that  is  absolutely  essential.  It  is  interest- 
ing that  major  parts  of  the  DME  benefit  are  now  on  the  national 
fee  schedules  and  you  still  have  outliers,  so  that  even  with  that,  I 
believe  you  need  to  have  a  more  flexible  way  of  dealing  with  the 
outliers  through  reform  of  inherent  reasonableness. 

Chairman  Sasser.  Now,  at  several  of  our  hearings  it  has  been 
pointed  out  by  both  suppliers  and  carriers  that  some  companies 
have  developed  computer  software  that  can  be  used  to  assist  the 
carriers  in  screening  out  claims  that  would  be  suspicious.  These 
computer  screens  will  red-flag  an  item  that  would  be  suspicious. 
But  some  carriers  or  perhaps  a  majority  of  the  carriers  who  have 
access  to  these  computer  screens  do  not  use  them.  Why  do  they 
not?  And  should  they  be  required  to  use  them? 

Mr.  Bryant.  Well,  I  believe  that  carriers  should  be  required  to 
use  each  and  every  technology  which  produces  an  accurate  pay- 
ment decision.  Clearly,  computer  based  edits  are  used  by  Pennsyl- 
vania Blue  Shield  already,  and  I  think  by  all  carriers,  to  one 
degree  or  another.  The  application  of  these  edits  to  the  DME  bene- 
fit is  probably  not  as  intense  as  it  currently  is  for  medical  services, 
but  we  certainly  would  support  the  requirement  that  they  be  used. 

Chairman  Sasser.  Well,  why  would  they  not  use  them? 

Mr.  Bryant.  Well,  I  believe  the  only  reason  that  a  carrier  would 
be  hesitant  is  that,  when  you  have  an  edit,  the  claim  issue  sus- 
pends and  a  manual  review  is  required.  As  everyone  knows,  if  you 
submit  a  claim  electronically  and  there  is  no  intervention  by  staff, 
the  cost  for  processing  that  claim  is  extremely  small,  but  any  time 
there  is  an  intervention  by  staff,  the  cost  goes  up  significantly.  The 
more  edits  you  have,  the  more  cost  there  is,  and  that  is  a  disincen- 
tive, because  carriers  do  not  have  adequate  funds  to  manage  that 
part  of  the  business  as  much  as  they  would  like. 

Chairman  Sasser.  Let  me  ask  you  this  question:  We  have  been 
told  by  some  carriers,  and  I  think  you  mentioned  this  in  your  testi- 
mony, that  their  ability  to  sanction  abusive  suppliers  is  very  limit- 
ed. These  carriers  say  their  primary  recourse  has  been  to  refer  sus- 
picious cases  to  the  Inspector  General,  but  that  very  few,  if  any,  of 
these  referrals  result  in  any  prosecution  of  the  supplier  that  is  car- 
rying out  what  are  thought  to  be  abusive  practices. 

Now,  the  bill  that  I  have  introduced  would  give  carriers  greater 
authority  to  sanction  these  suppliers,  by  allowing  carriers  to  re- 
quire prior  approval  of  billing  under  certain  circumstances.  That  is, 
if  the  carrier  sees  billing  that  looks  suspicious,  the  supplier  would 
need  to  get  prior  approval  before  billing.  Do  you  think  this  goes  far 
enough,  in  your  judgment? 

Mr.  Bryant.  Well,  it  is  one  step.  I  think  it  would  give  carriers 
the  opportunity  to  avoid  pay-and-chase,  and  pay-and-chase  is  not 
the  way  to  manage  this. 

Chairman  Sasser.  By  pay-and-chase,  you  mean  pay  them  and 
then  try  to  get  it  back? 

Mr.  Bryant.  Yes.  In  A4555,  where  the  claims  were  paid  and  now 
you  pursue  overpayments  from  suppliers  for  the  erroneously  paid 
claims.  If  you  have  a  prior  approval  process  and  you  identify  abus- 
ers of  the  program  and  you  require  them  to  get  prior  approval 
before  you  make  the  payment  to  them,  you  are  doing  a  much 
better  job  of  managing  the  abuse  of  the  benefit  than  to  pay  the 
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claim  and  then  take  some  kind  of  remedial  action.  So,  I  think  that 
would  be  an  enormous  benefit  to  us,  to  have  the  authority  to  re- 
quire suppliers,  at  our  discretion,  to  be  on  prior  approval. 

Chairman  Sasser.  Mr.  Bryant,  I  thank  you  for  appearing  here 
this  morning.  Your  testimony  has  been  very  helpful.  We  may  have 
additional  questions  for  you  down  the  line  which  we  will  submit  to 
you  in  writing,  and  we  would  certainly  appreciate  your  prompt  re- 
sponse to  those. 

Thanks  very  much  for  appearing  here  this  morning. 

The  committee  will  stand  adjourned. 

[Whereupon,  at  11:56  a.m.,  the  committee  adjourned.] 
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Opening  Statement 
U.S.  Senator  Kent  Conrad 

Senate  Budget  Committee  Hearing  on 
Waste  &  Abuse  in  Medicare  Payments  for  Medical  Equipment 
November  21,  1991 


Mr.  Chairman,  thank  you  for  calling  today's  hearing.  It  took  4 
previous  hearings  of  this  Committee,  several  more  hearings  by  other 
committees,  and  the  introduction  of  sw^eeping  reform  legislation 
with  your  lead,  and  finally,  the  Administration  has  stepped  forward 
to  offer  its  plan  for  addressing  the  significant  abuses  that  have  taken 
place  in  the  Medicare  program. 

There  should  be  no  mistake.  We  have  uncovered  a  troubling 
pattern  of  fraud  and  abuse  in  the  federal  health  care  programs. 

I  chaired  one  of  this  Committee's  earher  hearings  on  this  topic 
on  September  23,  1991,  in  my  state  of  North  Dakota. 

As  we  did  at  the  earher  hearings  here,  I  heard  in  North  Dakota 
some  outrageous  examples  of  the  ways  unscrupulous  operators  biUc 
the  Medicare  and  Medicaid  programs. 

These  examples  are  made  even  more  troubling  by  the  fact  that 
these  operators  have  been  using  the  most  vulnerable  people  in  our 
society  -  the  sick,  the  elderly  and  the  disabled  --  to  make  their 
profits.  And  it  is  the  American  taxpayer  that  foots  the  bill. 

Certainly,  the  vast  majority  of  medical  equipment  suppHers  are 
honest.  But  there  are  bad  apples  in  the  barrel,  and  sometimes  the 
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bad  apples  are  hard  to  spot. 

We  have  discovered  a  disturbing  trail  of  rip-offs  and  deceit.  In 
a  surprising  number  of  cases,  the  fraud  has  involved  very 
sophisticated  interstate  networks  and  computerized  schemes  for 
avoiding  detection  and  maximizing  profits. 

These  techniques  have  allowed  the  companies  to  extend  their 
reach  even  into  small,  rural  states  like  North  Dakota.  At  the  hearing 
in  Bismarck,  I  took  testimony  from  the  state  Attorney  General,  the 
Regional  Inspector  General,  and  members  of  the  pubhc  that 
confirmed  that  we  are  not  immime  from  this  fraud.  Medicare  fraud 
is  a  nationwide  problem. 

At  my  hearing.  Attorney  General  Nick  Spaeth  described  a  case 
involving  complaints  from  several  elderly  people  in  North  Dakota 
regarding  a  company  that  was  selling  lift  chairs  door  to  door.  The 
salesman  seemed  nice  enough,  and  he  promised  the  elderly 
consumers  that  his  company  would  handle  the  paper  work  and  make 
sure  that  Medicare  would  fully  pay  back  the  $1675  up  front  cost  of 
the  chair.  The  company  had  an  address  in  neighboring  Minnesota. 

Well,  it  was  a  deal  that  was  too  good  to  be  true.  Only  one  of 
the  elderly  consimiers  got  some  of  the  purchase  price  back  from 
Medicare.  The  woman  got  lucky.  She  became  very  upset  because 
the  chair  didn't  work  and  she  immediately  contacted  the  company. 
Somehow,  a  claim  was  filed  with  Medicare  before  the  company 
closed  its  doors  and  skipped  town.  However,  it  appears  that  her 
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Medicare  reimbursement  of  $700  may  have  been  secured  by  filing  a 
falsified  certificate  of  medical  necessity. 

As  it  turns  out,  this  company's  tentacles  reached  nationwide. 
The  Attorney  General  traced  the  payments  made  by  the  elderly 
customers.  After  being  deposited  in  a  bank  in  Dilworth,  Minnesota, 
just  across  the  border,  the  money  was  wired  to  a  bank  in  Wisconsin 
and  from  there  wired  to  a  V.  Habib  in  Los  Angeles.  The  Minnesota 
based  company  was  operated  by  Michael  Mueller.  He  was  arrested 
last  year  in  Ohio  and  charged  for  ripping  off  senior  citizens  in 
Tennessee,  Illinois  and  Wisconsin.  He's  currently  out  on  bond. 

The  salesman  that  operated  in  North  Dakota  had  also  been 
arrested  elsewhere  and  is  currently  serving  a  15  month  sentence  in  a 
federal  prison  camp  in  North  CaroUna.  This  man  was  operating 
under  an  assimied  name  while  in  North  Dakota. 

Another  example  of  Medicare  fraud  was  brought  to  my 
attention  during  the  public  comment  period  by  a  local  medical 
equipment  suppUer  attending  the  hearing.  This  example  involved 
another  nationwide  company  extending  its  reach  into  the  smaller 
states. 

The  local  company  told  of  an  offer  it  received  earlier  this  year 
from  a  non-North  Dakota  company  to  receive  pajnnents  in  exchange 
for  customer  names.  The  out  of  state  company  said  it  could  get  $40 
apiece  for  wound  care  kits  and  would  bill  Medicare  for  3  kits  per 
day.  In  turn,  it  would  pay  the  local  company  $9  for  every  woimd 
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care  kit  sold.  According  to  the  president  of  the  local  company,  "I 
just  had  to  supply  the  names." 

The  local  company  smelled  a  rat  and  declined  the  too  good  to 
be  true  offer. 

In  my  judgement,  what  she  described  at  the  hearing  was  the 
offer  of  a  kickback,  and  we've  referred  the  case  to  the  Inspector 
General  for  investigation. 

I  thank  the  Chairman  for  his  lead  on  this  issue  and  for  allowing 
me  to  hold  the  hearing  in  my  state.  All  the  evidence  is  in  and  it  is 
time  to  act. 

While  I  am  thankful  that  the  Department  of  Health  and  Himian 
Services  has  adopted  many  of  the  reforms  contained  in  our 
legislation,  I  must  say  I  am  disappointed  by  what  we  have  foimd. 
For  the  elderly  that  have  bought  into  lift  chair  scams  and  for  the 
taxpayers  that  have  footed  the  bill  for  phony  Medicare  claims,  there 
is  httle  hope  that  they  will  get  their  money  back. 

It  is  apparent  that  these  abuses  have  existed  for  several  years. 
But  not  enough  has  been  done  to  halt  this  fraud. 

I  am  especially  disappointed  in  the  finger  pointing  that  has 
gone  on.  You've  got  suppUers  blaming  the  carriers,  and  the  carriers 
blaming  HCFA,  and  the  investigators  blaming  the  prosecutors,  and 
on  and  on. 
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In  one  example  that  I  discussed  with  the  Regional  Inspector 
General  at  my  hearing,  my  office  had  to  endure  a  full  year's  worth 
of  buck  passing  when  a  constituent  asked  a  fairly  simple  question. 
Why  was  Medicare  still  paymg  a  doctor  in  Florida  for  exams  months 
after  the  family's  mother  returned  to  North  Dakota  from  a  Florida 
nursing  home?  After  the  family  asked  the  carrier  and  got  no 
answer,  they  came  to  us.  We  asked  the  inspector  general.  They 
turned  it  over  to  HCFA,  who  passed  it  from  office  to  office.  Finally, 
the  inquiry  went  back  to  the  carrier  in  Florida,  were  it  was 
necessary  to  review  the  question  for  months  and  months  before  the 
payments  to  the  doctor  were  stopped. 

I  have  a  number  of  questions  for  Gail  Wllensky  and  for  the 
officer  from  Blue  Cross/Blue  Shield  of  Pennsylvania  about  these 
disturbing  cases  of  fraud. 

I  am  also  concerned  about  the  Administration's  decision  not  to 
include  a  strengthening  of  the  kickback  law  in  its  proposals.  The 
example  that  was  raised  at  my  hearing  confirms  that  these 
unscrupulous  operators  have  no  remorse  about  offering  kickbacks, 
and  in  fact,  view  kickbacks  as  a  simple  cost  of  doing  business.  Yet,  I 
am  not  aware  of  a  single  prosecution  for  DME  fraud  under  the 
existing  kickback  provisions. 

I  look  forward  to  hearing  from  our  witnesses,  today.  Thank 
you  Mr.  Chairman. 


506 


Prepared  Statement  of  Senator  Charles  E.  Grassley 
Thank  you,  Mr.  Chairman. 

And  thank  you  for  holding  this  hearing  on  the  administration's  proposed  regula- 
tions on  medicare's  durable  medical  equipment  program. 

I  am  pleased  to  see  the  publication  of  these  regulations.  I  think  it  indicates  that 
the  health  care  financing  administration  is  ready  and  willing  to  help  us  clean  up 
the  abuses  which  we  all  agree  can  be  found  in  this  program. 

As  far  as  I  can  tell,  the  regulation  tracks  fairly  closely  the  legislation  Senator 
Sasser,  with  the  support  of  Senator  Dominici,  other  budget  committee  members,  and 
myself,  introduced  several  weeks  ago.  I  will  be  interested  in  hearing  whether  Dr. 
Wilensky  agrees. 

I  will  also  be  interested  in  knowing  whether  she  believes  that  we  need  to  pursue 
enactment  of  our  legislation,  or  those  provisions  of  it  which  the  regulation  parallels. 

And  I  look  forward  to  any  observations  she  might  want  to  offer  as  to  what  modifi- 
cations to  the  legislation  would  be  in  order. 

Mr.  Chairman,  I  will  have  some  questions  for  our  witnesses,  but  that  is  all  I  have 
to  say  for  now. 
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American  Heahfa  Care  Association  1201  l  street,  nw.  Washington,  dc  20005^14 

FAX:  202-842-3860 

Writer's  Telephone:  202/898-2858 

November  14,  1991 


Ms.  Kathy  Deignan 

Assistant  Director  for  Human  Resources 
Senate  Budget  Committee 
615  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510-6100 

Dear  Kathy: 

Thanks  for  giving  us  the  opportunity  to  comment  on  Senator 
Sasser's  Durable  Medical  Equipment   (DME)   legislation.    As  you  may 
know,  the  American  Health  Care  Association  (AHCA) ,  in  order  to 
respond  to  Durable  Medical  Equipment   (DME)   legislation  currently 
being  debated  in  Congress,  has  created  a  Medicare  Part  B  Reform 
Subcommittee.     This  subcommittee  has  held  2  meetings  to  discuss 
the  DME  measures  that  have  been  introduced.     The  following  is  our 
section  by  section  recommendations  of  S.  1736,  the  "Medicare 
Durable  Medical  Equipment  Patient  Protection  Act  of  1991": 

SECTION  2 :  Carrier  Consolidation  and  Zip  Code  Billing 

Background: 

This  section  would  require  the  Secretary  to  designate  no 
more  than  five  regional  carriers  for  items  collectively  referred 
to  as  Durable  Medical  Equipment   (DME) . 

Comments : 

AHCA  supports  the  reduction  of  carriers  from  34  to  5. 
However,  we  want  to  tie  it  to  the  issues  discussed  below  in 
section  3.     Therefore,  as  part  of  the  "tie  in"  we  recommend  that 
the  Secretary  apply  criteria  to  selecting  these  carriers. 
Currently  there  are  2  parenteral  and  enteral  therapy  (PEN) 
carriers,  Transamerica  and  Blue  Cross  of  South  Carolina,  that 
very  effectively  process  PEN  claims.     We  recommend  that  the 
characteristics  of  their  operations  that  make  them  effective  be 
applied  to  the  selection  of  these  5  carriers. 


A  non-profit  organization  of  proprietary  and  non-proprietary  long  term  health  care  facilities  dedicated  to  improving  health  care  of 
the  convalescent  and  chronically  ill  of  all  ages.  An  equal  opportunity  employer. 
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SECTION  3 A;  National  Fee  Schedule  for  Ostomy  Supplies,  Etc. 
SECTION  3B;  Study  on  Uniform  Coverage  Rates 

Background: 

Section  3A  would  include  "ostomy  supplies,  tracheostomy 
supplies,  urologicals,  surgical  and  other  medical  supplies"  in 
the  same  category  as  DME  which  is  "inexpensive  and  routinely 
purchased."    That  is,  such  devices  will  be  subject  to  a  national 
fee  schedule. 

Section  3B  would  require  the  Secretary  to  submit  a  report 
to  Congress  and  develop  recommendations  for  "national  uniform 
rates  and  coverage  and  utilization  policies"  for  all  DME.  The 
Secretary  would  be  directed  to  consult  with  carriers,  health  and 
medical  professionals,  suppliers,  and  others  that  Secretary  deems 
appropriate.     An  interim  report  to  Congress  would  be  due  January 
1,   1993,  and  a  further  report  to  Congress  on  any  remaining  fee 
variations  that  exist,  along  with  recommendations  for  further 
adjustments  in  fees,  would  be  due  January  1,  1994. 

Comments : 

We  believe  if  this  legislation  can  make  simulataneous  the 
designation  of  regional  carriers  with  the  implementation  of 
national  payment,  national  coverage  and  utilization,  it  would  be 
much  easier  for  HCFA  and  the  states  to  implement.  Therefore, 
five  modifications  were  proposed  to  the  legislation: 

1.  We  do  not  recommend  that  HCFA  utilize  the  existing 
carrier  charge  levels  to  establish  national  charge  levels  because 
of  the  inconsistency  in  setting  carrier  charges.     Therefore,  we 
request  that  Congress  specifically  direct  the  Secretary  to 
conduct  an  independent  study  to  determine  how  national  payment 
levels  should  be  established. 

2.  We  recommend  that  the  language  be  modified  to  require 
the  Secretary  to  implement,  not  just  study,  national  coverage 
guidelines . 

3.  We  recommend  that  the  date  of  the  report  to  Congress  be 
moved  up  from  1994  to  1993  for  the  final  report. 

4.  We  strongly  recommend  that  Congress  implement  national 
payment  schedules,  national  coverage  and  national  utilization 
parameters  simultaneously  with  the  reduction  in  carriers  from  34 
to  5. 

5.  Also,  in  this  section,  the  bill  directs  the  Secretary  to 
consult  with  a  number  of  groups,   including  suppliers,  etc.  to 
develop  policies.     We  recommend  that  the  Secretary  be 
specifically  directed  to  consult  with  nursing  facility  providers. 
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SECTION  3C;  Grouping  of  Codes 
Backgrotind: 

This  section  would  instruct  the  Secretary  to  group  the 
procedure  codes  in  any  HCFA  Common  Procedure  Coding  System 
(HCPCS)   "to  minimize  inappropriate  increases  in  the  volume  of 
medical  items  and  supplies  provided  as  a  result  of  coding 
distinctions  which  do  not  reflect  substantial  differences  in  the 
items  supplied." 

Comments : 

AHCA  supports  the  standardization  of  the  HCPCS  codes. 
Further,  all  products  and  items  should  have  a  HCPCS  code  that 
will  be  recognized  by  all  carriers.     Thus,  there  will  not  be 
local  codes  that  some  carriers  do  not  recognize.     So,  we  strongly 
recommend  that  this  legislation  be  amended  to  mandate  carriers  to 
cover  all  products  that  might  be  supplied  by  any  vendor  provided 
that  these  products  are  of  a  type  deemed  medically  necessary. 
Therefore,  language  should  be  included  that  says  as  long  as  an 
item  has  a  HCPCS  code,  that  item  must  be  paid  for  by  any  carrier 
from  which  it  is  ordered. 

The  following  is  our  suggested  language  to  Section  3C: 

"Also,  in  grouping  procedure  codes,  the  Secretary 
shall  ensure  that  all  carriers  pay  for  all  items 
that  have  HCPCS  codes.     All  local  codes  must  be 
standardized  across  all  carriers  so  that  no 
variations  of  coding  from  carrier  to  carrier  will 
prevent  payment  for  legitimately  covered  medical 
supply  items . " 

SECTION  4A;  Disclosure  of  DME  Ownership 

Background: 

The  Sasser  bill  would  require  all  DME  suppliers  receiving 
payment  for  Part  B  items  or  services,  whether  or  not  receiving 
that  payment  on  an  assignment  basis,  to  provide  ownership  and 
other  information. 

Comments : 

AHCA  supports  everything  in  this  section  except  for  section 
E.     We  object  to  E  specifically,  because  while  we  support 
Congress  and  HCFA  requiring  additional  disclosure  requirements, 
we  also  feel  that  the  language  in  section  E  which  says  "Such 
further  information  as  the  Secretary  determines  to  be  necessary" 
is  too  vague  and  needs  to  be  more  specific.     Consequently,  we 
believe  this  section  should  be  eliminated.     We  also  suggest  that 
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Form  1513   (Instructions  for  Completing  Disclosure  of  Ownership 
and  Control  Interest  Statement   (HCFA-1513)   be  used  as  a  model  for 
the  appropriate  information  request.     We  have  attached  a  copy  of 
this  form  for  your  review. 

SECTION  4B;  Anti-Kickback  Statute 

Background: 

This  section  would  "clarify"  the  anti-kickback  statute's 
exception  for  bona  fide  employment  relationships  to  state  that 
the  exception  would  not  include  a  contract  supply  arrangement 
between  a  skilled  nursing  facility  and  a  supplier  of  DME. 

Comments: 

AHCA  believes  the  additional  language  doesn't  change  the 
intent  of  existing  statute,  therefore,  we  do  not  recommend  any 
changes . 

SECTION  4C:  Requirement  of  an  implication  Fee 
Background: 

This  section  would  permit  the  Secretary  to  require  an 
administrative  fee  of  up  to  $100  for  each  application  for  a  Part 
B  provider  number  or  renewal . 

Comments : 

AHCA  believes  that  any  proposed  user  fee  is  nothing  more 
than  a  thinly  veiled  tax,  therefore,  we  are  opposed  to  this  user 
fee  concept. 

SECTION  5:  Blacklist  of  Suppliers 
Background : 

This  section  would  require  the  Secretary  of  HHS  to  develop 
and  periodically  update  a  "list  of  suppliers  and  other  entities 
acting  as  billing  agents  or  suppliers  for  providers  of  services 
and  items,   "that  the  Secretary  determines  may  be  engaged  in  the 
knowing  submission  of  false  or  fradulent  claims  or  "engaged  in 
sales  or  billing  practices  which  serve  to  maximize  reimbursement 
and  which  are  abusive  or  which  promote  unnecesary  utilization." 

Comments: 

AHCA  believes  the  criteria  for  getting  on  the  "blacklist" 
are  too  broad  as  well  as  unconstitutional.     The  due  process 
clause  of  the  Fifth  Amendment  to  the  United  States  Constitution 
requires  that  one  receive  notice  and  an  opportunity  for  a  hearing 
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prior  to  being  terminated  from  participation  in  a  government 
program.     See  Goldberg  v.  Kelly,   397  U.S.  254,   267   (1970) (hearing 
the  termination  of  welfare  benefits  requires  that  a  recipient 
"have  timely  and  adequate  notice  detailing  the  reasons  for  a 
proposed  termination,   and  an  effective  opportunity  to  defend  by 
confronting  any  adverse  witnesses  and  by  presenting  his  own 
arguments  and  evidence  orally.")     Placing  an  entity  on  the 
blacklist  can  effectively  preclude  that  supplier  from  further 
program  participation.     Many  such  suppliers  would  not  be  able  to 
remain  solvent  absent  Medicare  revenues . 

Therefore,  we  recommend  that  everything  after  section  5, 
line  19,  be  eliminated.     We  think  the  Secretary  should  focus  on 
fraud  only,  as  the  other  items  are  poorly  defined,  thus  giving 
carriers  broad  authority  to  terminate  suppliers  participation  in 
the  Medicare  program. 

A  pre-blacklist  notice  and  a  hearing  should  be  required. 
We  recommend,   if  you  must  have  this  section,  that  the  following 
language  be  included  to  provide  due  process  requirements: 

"The  Secretary  shall  develop  an  administrative  mechanism 
to  provide  an  entity  at  least  30  days  prior  notice,  and 
an  opportunity  for  a  hearing  prior  to  being  placed  on  the 
list,  at  which  hearing  the  Secretary  shall  have  the  burden 
of  proof  on  all  things." 

We  also  recommend  that  the  "unbundling"  language  currently 
in  the  bill  be  eliminated  and  the  following  substitute  language 
be  used: 

"Intentionally  billing  for  the  individual  components  of 
a  package,  when  the  items  were  actually  supplied  to  the 
beneficiary  as  a  package,   if  collectively  Medicare 
reimburses  the  components  billed  individually  at  a  greater 
amount  than  the  package . " 


SECTION  6;  Limitation  on  Beneficiary  Liability 
Background: 

Section  6  would  require  that  a  supplier  or  entity  which 
furnishes  items  or  services  to  an  individual  on  a  non-assigned 
basis,   and  which  has  been  excluded  from  Medicare  or  denied 
payment  in  advance  as  a  result  of  the  blacklist  provision,  would 
have  financial  responsibility  for  any  such  expenses  unless  the 
supplier  or  entity  informed  the  individual  in  advance  that 
Medicare  payment  would  not  be  made  for  the  item  or  service,  if 
the  individual  chose  to  waive  the  provision. 
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Comraents: 

Section  6  of  the  Sasser  bill  would  limit  a  beneficiary's 
liability  for  services  provided  by  excluding  suppliers  or 
entities.     We  suggest  that  the  Health  Care  Financing 
Administration   (HCFA)  be  required  to  inform  a  nursing  home  of  the 
exclusion  of  a  supplier.     Therefore,  we  recommend  that  page  10, 
lines  1-10  be  eliminated  and  the  following  language  be  inserted: 

" (h)  Where  a  supplier  or  other  entity — 

(1)  is  excluded  from  participation  in  any  program  under 
Title  XVIII:  or 

(2)  is  denied  payment  for  an  item  or  service  in  advance 
under  section  1834(a) (17); 

(A)  The  carrier  will  pay  the  first  claim  submitted  by 
the  beneficiary  and  immediately  give  notice  of  the 
exclusion  of  invocation  of  section  1834(a)  (17)  (A)  to 
both  the  beneficiary  and  any  institution  in  which  the 
beneficiary  resides. 

(B)  No  payment  shall  be  made  for  items  or  services 
furnished  by  an  excluded  party  more  than  15  days  after 
the  date  of  the  notice  to  the  beneficiary  or  the 
effective  date  of  the  exclusion,  whichever  is  later. 

(C)  The  carrier  shall  determine  whether  payment  for  an 
item  or  service  provided  by  a  supplier  or  other  entity 
shall  not  be  made  because  of  the  application  of  section 
1834(a) (17)  more  than  15  days  after  the  date  of  the 
notice  to  the  beneficiary  or  the  effective  date  of  the 
invocation  of  Section  1834(a) (17) (A),  which  is  later." 

AHCA  supports  Congress  in  seeking  to  extend  beneficiary 
protection  to  unassigned  claims.     Current  statute  and  regulations 
regarding  assigned  claims  implement  what  we  have  proposed  in 
section  B.     AHCA  wants  to  extend  this  protection  into  situations 
where  providers  are  blacklisted,  because  nursing  homes  may 
unknowingly  be  working  with  blacklisted  suppliers. 

SECTION  7:  Further  Studies 

Background: 

Section  7  would  direct  the  Comptroller  General  to  study  and 
report  to  Congress  on  the  types,  volume,   and  utilization  of 
services  and  supplies  that  are  furnished  under  contract  or  under 
arrangements  with  suppliers  to  individuals  who  are  eligible  for 
Part  B  of  Medicare  and  who  reside  in  skilled  nursing  facilities 
and  intermediate  care  facilities.     The  Comptroller  General  also 
would  study  and  report  on  the  appropriateness  of  utilization 
controls  applied  to  the  use  of  durable  medical  equipment  by 
Medicare  beneficiaries. 
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It  would  also  direct  the  Secretary  of  HHS  to  study  and 
report  to  Congress  on  the  feasibility  of  applying  the  Secretary's 
discretionary  authority  to  set  a  reasonable  charge,   other  than  a 
customary  and  prevailing  charge,   for  payments  for  parenteral  and 
enteral  nutrition  nutrients,   supplies  and  equipment  under 
Medicare . 

Conunents: 

AHCA  Strongly  recommends  that  section  7 (b)  be  eliminated. 
We  believe  PEN  claims  processing  is  working  very  smoothly  after 
the  Health  Care  Financing  Administration   (HCFA)   implemented  2 
national  carriers,   so  we  strongly  recommend  that  there  be  no 
interference  with  a  process  that  is  working  as  efficiently  as  it 
currently  is. 

Again,  thank  you  for  taking  the  time  to  meet  with  me  and 
Judy  Jaussi  the  other  day.     If  you  should  have  any  questions 
about  our  comments  to  this  legislation,  please  contact  me  at 
(202)  898-2858. 


Sincerely, 


Yarwood 
Legislative  Counsel 


Attachment 
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